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At  a  Meeting  of  the  Committee  of  the  Bannatyne  Club,  held 
at  Edinburgh,  on  Monday  the  10th  of  April  1848  : — 

The  Seoretabt  stated,  that  the  Histobical  Notices  selected  from 
the  Manuscripts  of  Lord  Fountainhall,  were  now  completed  to  the 
year  1688,  and  extended  to  nearly  900  pages;  and  he  requested  the 
opinion  of  the  Committee,  whether  this  might  not  form  a  suitable 
termination  to  the  Work ;  the  more  so,  as  the  Manuscript  Collections 
of  a  later  date  consist  almost  wholly  of  Reports  of  Decisions  which  have 
already  been  printed.     The  Committee  approved  of  this  suggestion,  and 

Resolved,  —  That  the  Historical  Notices  op  Yublic  Affairs  in 
Scotland,  selected  from  the  Manuscripts  of  Sib  John  Lauder  op 
Fountainhall,  and  edited  by  the  Secretary,  be  forthwith  completed 
in  two  volumes,  with  an  Index  of  Names,  and  circulated  among  the 
Members  of  the  Club. 

Extracted  from  the  Minutes, 

DAVID  LAING,  Secretary. 
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PKEFACE. 


The  following  Historical  Notices  consist  of  Selections  from  three 
Manuscript  volumes  of  Decisions,  collected  by  Sir  John  Lauder  of 
Fountainhally  previously  to  his  appointment  at  the  Revolution  as  one 
of  the  Lords  of  Session.  His  collections  of  a  subsequent  date,  which 
embrace  a  period  of  twenty  years,  are  equally  voluminous,  but  they  do 
not  afford  the  same  kind  of  materials  for  illustrating  the  state  of  public 
affairs.  *^  After  the  Revolution,  (he  says,^)  upon  my  entrie  to  be 
a  Judge,  I  continued  thesse  Observations,  but  restricted  my  selfe  pre- 
cisely to  the  Interlocutor,  without  any  inlargements,  in  regaird  Presi- 
dent Stairs^  told  [me,]  he  was  marking  the  Lords  Decisions  as  he  had 
done  formerly."  ^  Li  this  Manuscript,  (he  adds,)  I  resolve,  with  God's 
assistance,  to  continue  the  same  Observations,  but  with  the  like  brevity 
of  method  with  the  former ;  and,  if  it  ware  neidfull,  it  ware  easie  for  me 
to  extend  the  cases  at  large  from  the  parties  Informations,  and  other 
helps  beside  me,  which  (God  giving  leasure)  may  be  afterwards  performed 
by  me."  This  however  Lord  Fountainhall  never  accomplished ;  and  it  is 
much  more  to  be  regretted,  that  he  should  have  abstained  from  continuing 
his  Historical  Observations  during  the  period  when  he  sat  as  a  Member  of 


^  MS.  Tolume  in  quarto,  marked  PP,  commencing  with  the  ''  Winter  Session,  1692." 
'  Sir  John  Dabymple  of  Stair,  the  most  eminent  of  all  the  Scotish  Lawyers,  was,  in 
April  1690,  created  Viscount  of  Stair.  His  ^  Decisions  of  the  Lords  of  Council  and  Session," 
from  1661  to  1681,  were  published  during  his  exile  in  Holland,  when  he  had  been  deprived 
of  his  office  of  Lord  President  (Edinburgh,  1683, 1687, 2  vols,  folio.)  Having  been  restored 
to  this  office  afler  the  Revolution,  he  died  on  the  25th  of  November  1695,  in  the  seventy- 
seventh  year  of  his  age. 
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the  Parliament  of  Scotland,  until  the  Union  of  the  Kingdoms.  Lord 
Fountainhall  survived  till  September  1722 ;  and  his  Library,  soon  after 
his  death,  was  sold  by  public  auction.^  Upon  that  occasion,  his  numerous 
manuscripts  must  have  passed  out  of  the  possession  of  his  descendants ; 
and  being  dispersed,  several  of  them,  it  is  to  be  feared,  are  now  irre- 
coverably lost. 

The  more  important  volumes  of  Lord  Fountainhall*s  Decisions,  extend- 
ingfrom  1677  to  1088,  and  from  1695  to  1712,  in  five  volumes  folio,  were 
acquired,  probably  in  the  way  of  purchase,  by  the  Faculty  of  Advocates 
in  1733 ;  and  a  plan  for  their  publication  was  approved  by  the  Curators 
in  1738,  as  will  afterwards  be  noticed.  In  1744,  an  intermediate  volume 
in  quarto,  containing  Decisions  from  November  1692  to  February  1()95, 
was  presented  to  the  Library  by  Henry  Home,  Lord  Kames.  At  a 
later  period,  a  volume  in  folio,  being  the  earliest  of  the  series,  containing 
Decisions  from  1649  to  1678,  partly  transcribed  from  other  collections,  * 
was  also  acquired  by  the  Library. 

From  three  of  these  volumes,  Robert  Mylne,^  a  writer  in  Edinburgh, 
made,  between  1727  and  1729,  a  series  of  extracts,  interspersed  with 
occasional  remarks  and  corrections  of  his  own,  strongly  indicative  of 
Lis  Jacobitical  principles.     From  Mylne's  manuscript,  Sir  Walter  Scott 


^  The  sale  of  his  Library  forms  the  subject  of  a  letter  of  James  Anderson's,  when  sending 
to  one  of  his  correspondents,  (probably  Sir  James  Cockbum,)  "  so  much  of  the  Catalogue  of 
my  Lord  Fountainhairs  books  as  is  printed,  which,  I  judge,  may  be  about  the  third  part 
of  his  collection.  The  rest  will  be  printed  this  week  or  beginning  of  next  week :  ihe  sale 
will  very  quickly  follow."  Afler  mentioning  several  rare  books  in  the  collection,  it  in  added, 
"  If  his  Grace  incline  to  have  any  thing  that  is  in  what  I  se«d  you  printed,  or  have  hinted, 
which  I  believe  will  be  in  the  sequel  of  the  Catalogue,  I  intreat  your  advice  speedily,  the 
auction  being  so  sudden." — (Analecta  ScoHca,  vol.  ii.  p.  72.)  The  letter  has  no  date,  but  it 
must  have  been  at  the  close  of  1722,  or  early  in  1723,  as  it  preceded  the  sale  of  Sir  Robert 
Sibbald's  Library  in  February  1728.— (/6.  vol.  i.  p.  151>.) 

^  Robert  Mylne  was  a  person  of  very  industrious  habits,  as  is  sufficiently  attested  by  his 
numerous  manuscripts,  transcribed  for  his  own  use,  with  notes  and  corrections,  generally  in 
a  very  illegible  hand.  He  survived  till  21st  December  1747,  when  he  died  at  tlie  age 
of  103.  "  He  enjoyed  his  sight  and  the  exercise  of  his  understanding  till  a  little  before 
his  death,  and  was  buried  on  his  birth-day."  In  the  Scots  Magazine,  he  is  said  to  have 
reached  the  age  of  105. 
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published,  in  1822,  a  quarto  volume,  under  the  title  of  "  Chronological 
Notes  of  Scottish  Affairs,  from  1680  till  1701  ;  being  chiefly  taken  from  the 
Diary  of  Lord  Fountainhall."  Sir  Walter's  Introduction  will  be  subjoined 
to  this  Preface;  but  we  may  remark,  that  he  was  mistaken  in  supposing 
Mylne  to  have  transcribed  a  separate  Diary  of  Lord  Fountainhall.  The 
first  sixty-seven  pages  of  the  printed  volume  are  merely  abridged  notes  from 
the  volume  of  "  Historical  Observes/*  1680  to  1686 :  pages  69  to  266  con- 
tain similar  notes  extracted  from  two  of  the  volumes  of  Decisions,  1683 
to  1688,  which  have  been  used  for  the  present  work  ;  and  from  page  267 
to  page  293  exhibit  a  few  passages  gleaned  from  the  Decisions,  1695  to 
1701.  The  interpolations  and  satirical  remarks  of  the  old  Jacobite  may 
have  had  a  greater  attraction  in  the  eyes  of  his  distinguished  Editor 
than  is  apparently  admitted.  As  these  interpolations  can  now  be  dis- 
tinguished by  a  comparison  with  the  Author's  manuscripts,  nearly  all 
of  them  are  added,  as  a  literary  curiosity,  in  the  Appendix. 

With  the  view  of  presenting  a  more  faithful  and  copious  selection  from 
Lord  Fountainhairs  existing  manuscripts,  the  task  was  most  appropri- 
ately and  zealously  undertaken  by  his  lineal  representative,  the  late 
SiK  Thomas  Dick  Laudee,  and  the  publication,  intended  to  form  two 
volumes  in  octavo,  under  the  title  of  "  Historical  Notices  of  Scotish 
AflFairs,"  had  actually  proceeded  at  press  to  page  304,  in  1825,  when  the 
misfortunes  of  the  publisher  put  a  stop  to  the  enterprise. 

After  an  interval  of  several  years,  the  greater  portion  of  Sir  Thomas's 
transcripts  was  placed  at  the  disposal  of  the  Bannatyne  Club.  The 
Committee  having  in  1836  resolved  upon  their  publication,  it  was  deemed 
advisable  to  change  the  original  plan,  by  making  the  selections  more  exten- 
sive, with  a  closer  adherence  to  the  author's  manuscripts ;  and  likewise, 
instead  of  incorporating  passages  from  his  Historical  Observations  with 
extracts  from  his  Law  Manuscripts,  to  publish  the  former  as  a  distinct 
work.  This  was  accordingly  printed  for  the  Members  of  the  Club  in 
1840,  under  this  title,  "  Historical  Observes  of  Memorable  Occur- 
RfiNTS  IN  Church  and  State,  from  October  1680,  to  April  1686." 
Unfortunately  no  trace  has  yet  been  discovered  of  the  earlier  volume  of 
Historical  Observations  to  which  reference  in  that  work  is  made. 
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In  proceeding  with  the  present  publication,  the  task  of  re-coUating  the 
transcripts,  and  supplying  such  additional  extracts  as  were  marked  for 
selection,  was  entrusted  to  Mr.  David  Msbk,  who,  at  a  very  advanced 
period  of  life,  has  accomplished  the  task,  including  the  Index  of  names, 
with  a  degree  of  fidelity  and  laborious  care  aboye  all  praise.  It  was 
further  expected  that  these  selections  would  have  been  accompanied 
with  a  detailed  Memoir  of  the  Author's  life  and  Writings;  but  the 
recent  death  of  Sir  Thomas  Dick  Laudbr  of  FountainhaU  and  Grange, 
Baronet,  a  gentleman  distinguished  by  his  literary  attainments,  has  dis- 
appointed this  expectation.  A  very  brief  sketch  of  Lord  Fountainhairs 
Life  may  however  not  be  unacceptable  in  this  place. 

John  Lauder  was  bom  at  Edinburgh  on  the  2d  of  August  1646. 
He  was  the  eldest  son  of  John  Lauder,  a  merchant,  or  more  strictly 
speaking  a  tradesman,  in  Edinburgh,  by  his  second  marriage,  with 
Isabel  Eleis,  daughter  of  Alexander  Eleis  of  Mortonhall.  By  way  of 
distinction,  his  father  is  usually  styled  Bailie  Lauder,  and  he  is  mentioned 
as  a  leading  person  in  the  magistracy  of  the  city ;  but  his  connexion 
with  the  Town  Council  appears  to  have  been  limited  to  his  holding  the 
office  of  Third  Bailie  in  the  year  1657,  and  again  in  1661.^  His  wealth 
and  respectability  may  however  be  inferred  from  the  circumstance  of  his 
having  been  proposed  as  a  candidate  for  the  office  of  Provost,  in  opposi* 
tion  to  Sir  Andrew  Ramsay  of  Abbotshall,  at  Michaelmas  1672.^  After 
passing  through  the  usual  course  of  instruction  at  the  High  School,  and 
afterwards  in  the  University  of  Edinburgh,  under  James  Pillans,  one  of 
the  regents,  Lauder  took  his  degree  of  Master  of  Arts,  18th  of  July 
1664.^  With  the  view  of  completing  his  education,  and  more  particu- 
larly of  prosecuting  the  study  of  the   Civil    Law,   according  to  the 


1  See  list  of  Magistrates  in  the  Historical  Sketch  of  the  Manicipal  Constitution  of  the  City 
of  Edinburgh.    Edinburgh,  1826, 12mo. 

^  See  if^ra,  vol.  i.  p.  59. 

3  The  Theses  on  that  occasion,  ^'  sub  prsnidio  Jacobi  Pillans,"  appeared  in  the  shape  of  a 
broadside,  dedicated  to  Sir  Andrew  Ramsay,  ProTOst,  and  the  other  Magistrates  of  the  City. 
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general  practice  of  the  times,  his  father  sent  him  abroad ;  and  the  recent 
discovery  of  a  manuscript  journal,  written  during  his  residence  in 
France,  in  1665-66,  enables  us  to  trace  his  progress. 

From  this  manuscript  we  learn  that  Lauder  set  out  on  horseback  from 
Edinburgh  on  the  20th  of  March,  1665,  and  reached  London  on  the  1st 
of  April.    Having  spent  six  days  in  visiting  the  most  remarkable  objects 
in  the  Metropolis,  he,  along  with  some  companions,  sailed  down  the  river 
to  Gravesend,  proceeded  by  post  to  Dover,  crossed  to  Calais,  and  thence 
hastened  to  Paris.^     He  carried  with  him  a  bill  of  exchange  for  400 
livres,  with  a  letter  of  introduction  from  his  father  to  Francis  Kinloch, 
a  merchant  settled  in  Paris.     In  this  letter,  of  which  he  preserves  a 
copy,  dated  at  Edinburgh  1 5th  March  1665,  his  father  says,  ^^  The  bearer 
hereof,  my  son,  inclining  to  study  the  French  tongue  and  the  laws,  I  have 
therefore  thought  it  expedient  to  direct  him  to  you,  being  confident  of  your 
favour  and  caire,  intreating  your  recommendation  by  a  few  lynes  to  ane 
Monsieur  Ale[xander,]  Professor  of  the  Laws  at  Poictiers,  to  which  place 
I  intend  he  sould  go :  as  also  to  place  him  there  for  his  diet  in  the  most 
convenient  house,  but  especially  with  one  of  our  profession  and  religion." 
He  adds :  ^^  I  most  [must]  without  vanity  or  flattery  say,  hitherto  he  has 
not  bein  inclined  to  any  vice  or  evill  way,  and  I  hope  sail  so  continue." 
He  was  received  with  great  kindness  by  Francis  Kinloch,  who  advised 
him  first  to  visit  Orleans;  and  to  one  of  his  correspondents  he  introduced 
him  as  ^^  Mr.  John  Lauder,  whose  father  is  my  very  much  honoured 
friend,  his  mother  my  near  kinswoman,  and  himselfe  a  very  hopeful  youth, 
inclined  to  virtue  every  way."     On  the  28th  of  July,  eight  days  after  he 
had  reached  Poitiers,    he  entered  as   ^^  pensioner,"    or  boarder,  with 
Mons.  Daille,  with  whom  he  remained  till   the  24th  April  following. 
Lauder  confesses,  *^  I  was  beginning  to  feell  lazy,  so  that  if  I  had  stayed 
longer  in  Poictiers  I  had  always  engaged  in  more  company,  and  so 
done  lesse  good ;  whence  I  have  a  sort  of  satisfaction  that  I  came  away." 

We  may  presume  that  Lauder,  in  another  note-book,  continued  his 
journal  until  his  return  to  Scotland.    From  a  very  minute  account  of  his 

^  His  expenses  between  Edinburgh  and  Paris  he  reckoned  as  having  come  to  £9  sterling. 
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expenses,  contained  in  the  existing  volume,  we  find  that  having  come 
hack  to  Paris,  and  taking  the  route  through  Gamhray  and  Valenciennes 
he  had  visited  Bruxelles  and  Antwerp,  in  his  "voyage  through  Flanders 
to  Holland.*'  At  Mardyke  he  took  a  hoat  and  sailed  to  Rotterdam. 
He  also  mentions  his  having  been  at  Campvere  in  July  1667  ;  and 
an  incidental  notice  in  his  Decisions^  shows  that  he  had  spent  some 
time  at  the  University  of  Leyden.  In  another  small  memorandum^book 
of  money  received  and  expended  from  1671,  he  has  preserved  a  list  of 
books  which  he  had  purchased  during  several  years,  with  the  prices, 
"  since  my  returne  to  Scotland  from  travelling,  which  was  on  the  9th 
of  November  1667." 

Lauder  was  admitted  as  an  Advocate  on  the  6th  of  June  1668 ; 
and  he  devoted  himself  to  the  duties  of  his  profession  with  a  degree 
of  attention  and  zeal  which  could  scarcely  fail  to  ensure  success. 
In  the  beginning  of  the  following  year,  he  married  Janet,  daughter 
of  Sir  Andrew  Ramsay  of  Abbotshall,  Provost  of  Edinburgh.^  This 
alliance,  we  may  readily  suppose,  proved  of  advantage  in  the  way  of 
his  profession  ;  and  may  have  led  to  his  appointment  as  one  of  the  Asses- 
sors to  the  City  of  Edinburgh.  In  his  note-book  of  expenses  we  find  this 
entry  : — "  Upon  the  20th  of  June  1673,  I  received  from  William  Binning 
a  year's  salarie  as  Tounes  Assessor,  which  he  was  owing  me  for  the  year 
1671,  wherein  he  was  Treasurer,  being  150  lb.  Scots,  which  is  about  225 
merks."  He  had  already  commenced  the  practice — which  he  pursued 
with  great  diligence  and  assiduity  for  nearly  half  a  century — to  preserve  a 
register  of  Decisions  of  the  Court  of  Session.  "  From  my  admission  as  an 
Advocate  in  June  1668,  I  began  to  mark  the  Decisions  of  the  Lords  of 
Session,  not  only  those  I  was  employed  in,  (which  for  severall  years  were 


^  "  lotJi  JuMy  1678.  The  University  of  St.  Andrews  acclaim  to  be  free  from  paying 
Excise  for  all  drink  furnished  to  the  Scholars,  and  that  upon  the  general  priviledge  competent 
by  custom  to  all  Universitlefi.  I  remember  we  enjoyed  that  priviledge  at  Leyden  after  our 
ini matriculation.  Yet  the  Act  1661,  imposing  the  Annuity  and  Excise,  ordains  all  Brewers 
to  pay  it  without  excepting  what  shall  be  consumed  by  students  in  Universitit^s." 

2  1669,  2lst  Janxmry.  Mr.  John  Lawder,  Advocate,  and  Janet  Hamsay,  married. — {Regis- 
ter of  Marriages^  Ediiihurgh.) 
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but  few  causesi^)  but  also  others  that  came  to  my  knowledge,  and  which 
Observes  take  up  three  folios  to  November  1688,  besides  many  other  law 
collections  in  other  manuscripts,  more  in  number  than  these.'*  Notwith- 
standing this  modest  admission,  he  evidently  had  obtained  considerable 
practice  within  a  few  years  of  his  being  called  to  the  Bar. 

In  June  1674,  he  was  one  of  the  Advocates  who  were  "  debarred,"  or 
excluded  from  practising  in  the  Court,  on  the  ground  of  their  asserting 
the  right  of  appeal  against  ^^  the  Lords  of  Session  their  sentences  of  in- 
justice." In  August  that  year,  he  enters  as  having  ^^  payed  for  a  collation 
I  gave  to  Sir  G.  Lockhart,  W.  Murray,  W.  Pringle,  &c.,  8  Ibij  S  Scots." 
"  Item,  spent  that  6  of  October  1674,  that  I  quit  Edinburgh  on  the  King's 
proclamation  of  banishment  against  the  debarred  Advocates,  29  pence." 
This  sentence  of  exclusion  was  reversed  in  January  1676.^  Although 
he  cannot  be  said  to  have  taken  any  very  decided  part  in  political  affairs, 
Lauder  appears  generally  to  have  acted  along  with  those  who  opposed 
the  measures  of  the  Court.  This  was  not  the  direct  road  to  preferment, 
yet  he  obtained  the  honour  of  knighthood  about  the  beginning  of  the 
year  1681,  most  probably  through  his  father-in-law  Sir  Andrew  Kamsay*s 
interest  with  the  Duke  of  Lauderdale.  His  reputation  as  a  lawyer  must 
have  been  considerable ;  and,  in  December  1681,  we  find  him  engaged 
as  one  of  the  eight  leading  Advocates  who  were  employed  in  the  cele- 
brated trial  of  Archibald  Earl  of  Argyle,  accused  of  having  signed  the 
Test  with  a  treasonable  explanation. 

Sir  John  Lauder  was  returned,  along  with  Sir  John  Wedderburn  of 
Gosford,  as  Member  for  the  county  of  Haddington,  in  the  Parliament 
which  met  at  Edinburgh  in  April  1685.  This  afforded  him  an  oppor- 
tunity-of  attending  more  immediately  to  public  affairs,  and  enhancing 
the  importance  of  the  Historical  Notices  which  he  has  interspersed  in 


^  At  pages  222,  228,  and  230,  he  has  spedfieil  some  of  the  causes  in  which  he  was  engaged 
OS  counsel  in  1679. 

'  See  his  own  notice  of  this  event  at  pages  88  and  90.  A  more  detailed  account  of  this 
strong  measure  is  given  by  Professor  Forbes,  in  the  Preface  to  his  Journal  of  the  Session,  dbc, 
p.  xviii.    Edinburgh,  1714,  folio. 
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the  earlier  volumes  of  his  Decisions.  He  was  returned  as  Member 
for  the  same  county  in  succeeding  Parliaments  until  the  Union  in  1707 ; 
and  during  the  reign  of  James  the  Second  he  honourably  distinguished 
himself  by  his  open  and  zealous  attachment  to  the  Protestant  faith. 

When  the  Revolution  brought  a  change  of  Government,  and  a  remodel- 
ling of  the  Court  of  Session  and  other  judicatoriesi  Sir  John  Lauder  was 
raised  to  the  bench,  and  took  his  seat  with  the  title  of  Lord  Fountain- 
hall,  on  the  1st  of  November  1689*  On  the  27th  of  January  following, 
he  also  became  a  Lord  of  Justiciary.  In  1692,  he  declined  accepting 
the  office  of  Lord  Advocate,  from  the  conscientious  feeling  he  enter- 
tained of  not  being  able  to  justify  the  conduct  of  Government  in  re- 
gard to  the  barbarous  massacre  of  Glencoe.  In  the  later  proceedings 
of  the  Scotish  Parliament,  on  the  subject  of  the  Union  with  England, 
he  was  one  of  the  ^^  Patriots*'  who  were  in  the  minority,  and  who 
frequently  entered  their  protest  against  the  Articles  of  an  Incorporating 
Union  of  the  two  Kingdoms. 

We  may  now  briefly  advert  to  Sir  John  Lauder's  domestic  history. 
His  lady  died  on  the  27th  of  February  1686 ;  and,  under  that  date,  he  thus 
records  his  grief: — "At  night  happened  mors  carissimce  mecB  conjugU^ 
mihi  amari^sima  et  hictuoshsima ;"  and  in  the  margin  he  adds,  "  NotOj 
non  ohliviscenda'^  In  the  following  year,  however,  on  the  26th  of 
March,  he  formed  a  second  alliance  with  Marion  Anderson,  daughter  of 
Anderson  of  Balram.^  He  appears  to  have  had  a  numerous  family,  but 
several  of  his  children  predeceased  him.  His  father  was  evidently  a 
person  of  opulence,  and  had  acquired  property  in  different  parts  of  the 
country.     By  his  first  wife  2   he  had  a  daughter,  who  was  married  to 


1  Balram  is  in  the  parish  of  Aberdour.  According  to  some  accounts,  Lord  FooBiainhall 
is  said  to  have  married,  for  his  second  wife,  Margaret,  daughter  of  Sir  Alexander  Seton  of 
Pitmedden.  This  error  has  originated  in  oonfounding  the  father  and  his  eldest  son,  also 
named  John  Lauder,  who  married  Margaret  Seton,  10th  August  1696.  See  Scotish  Ele^ac 
Verses,  p.  189.    Edinburgh,  1842,  8yo. 

*  In  Nisbet's  MS.  Grenealogical  Collections,  (Advocates  Library,)  she  is  caUed  Margaret 
Spire  or  Spiers.    (See  Analecta  Scotka^  vol.  ii.  pp.  10-12.)    In  the  Edinburgh  Register  of 
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Colin  Campbell  of  Blytheswood.  Tbe  Judge  was  the  eldest  son  of 
the  second  nUarriage;^  and  his  brothers-german,  William  and  Andrew 
Lauder,  are  mentioned  in  the  Memorial  against  their  step-mother,  in 
the  year  1690.  This  was  Margaret  Ramsay,  whom  their  father  had 
married  as  his  third  wife  in  1670.  She  was  the  daughter  of  Greorge 
Ramsay  of  Iddington,  in  the  county  of  Berwick.  In  an  Act  of  Parlia- 
ment in  1682,  he  is  styled,  ^*  John  Lauder  of  Newington,  merchant 
burgess  of  Edinburgh." ^  Jn  a  subsequent  Act  of  ratification  of  the 
lands  and  barony  of  Fountainhall,  he  appears  as  *^  John  Lauder  of 
Fountainhall,"  and  Sir  John  Lauder,  Advocate,  is  mentioned  as  his 
eldest  son.^  With  the  view  of  gratifying  his  wife's  vanity  and  ambition, 
he  obtained,  in  1688,  the  honour  of  a  baronetcy;  but  not  satisfied  with 
this  distinction,  she  succeeded  in  having  the  destination  of  the  grant 
appropriated  to  his  son,  George  Lauder,  or  the  heirs-male  of  Margaret 
Ramsay,  his  present  spouse.  Lord  Fountainhall,  conceiving  that  such  a 
destination,  passing  over  himself  and  his  brothers  of  the  second  mar- 
riage, was  unjust,  obtained,  on  the  l6th  of  May,  an  order  of  Privy 
Council,  that  the  patent  should  remain  in  the  Clerk's  hands  until  it  was 
rectified.^  Although  this  was  done  with  her  husband's  sanction,  she 
nevertheless  contrived,  by  misrepresenting  his  eldest  son.  Sir  John,  as 
disaffected  to  the  late  Government,  to  have  the  patent  in  favour  of  her 
son  George,^  passed  under  the  Great  Seal  on  the  17th  of  July  1688. 
Having  brought  an  action  of  reduction  of  this  patent,  a  new  charter,  con- 
ferring on  John  Lauder,  Senior  of  Fountainhall,  whom  failing,  to  his 
eldest  son,  the  title  and  dignity  of  a  Knight  Baronet,  was  obtained  25th 


Marriages,  we  find  John  Lander,  merchant,  and  Marion  Skeen,  were  married  28ih  of  March 
1689;  and  on  the  17th  of  October  the  same  year,  another  person  of  the  same  name, 
John  Lauder^  merchant,  was  married  to  Elizabeth  Tumbnll. 

1  Isobella  "Rllig,  ^^  second  wife,  was  alive  in  July  1665,  when  she  joined  her  husband  in 
granting  an  instrument  of  sasine  of  the  lands  of  Yorston,  in  favour  of  Mr.  Richard  Lauder  of 
Hatton,  and  Charles  Maitland,  his  son-in-law. 

*  Acta  ParL  Scot,  voL  viiL  pp.  568,  569.  '  16th  June,  1685,  ib.  vol.  viii.  p.  56& 

*  See  the  notice  at  page  868.  *  See  mfrOj  page  xxziii. 

C 
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of  January  1690.^  The  Memorial  on  this  subject,  which  Lord  Fountain- 
hall  prepared  for  the  information  of  the  Lord  Advocate,^  presents  such 
a  singular  picture  of  the  conduct  of  this  *^  unjust  step-mother,"  to  gratify 
her  inordinate  ambition,  that  it  has  been  added  in  the  Appendix  to  this 
Preface. 

The  elder  Sir  John  Lauder  died  at  Edinburgh  on  the  2d  of  April  1692 ; 
and  his  death  was  bewailed  in  a  copy  of  Latin  verses  by  Walter  Dennis- 
toun.'  Lord  Fountainhall  accordingly  succeeded  to  the  title  of  Baronet 
as  well  as  to  the  family  estates.  Of  the  peaceful  tenor  of  his  subsequent 
life  there  is  not  much  to  relate.  The  records  of  Parliament  prove  his 
regular  and  zealous  attention  to  public  affairs ;  and  the  series  of  his 
Decisions  continued  to  the  end  of  July  1712,  which  show  his  unremitting 
diligence,  contain  a  few  notices  of  the  death  of  his  children.^  The 
increasing  infirmities  of  age  may  have  occasioned  his  discontinuance 
of  the  reports  of  cases  decided  by  the  Court  of  Session.     After  the 


1  Begistnun  Magni  SgilU,  B.  72,  No.  81. 

'  Lord  Fotmtainliall  had  evidently  made  some  additions  to  this  paper  at  a  later  date  than 
1690,  as,  in  the  last  paragraph,  reference  is  made  to  his  &ther's  decease,  which  happened  in 
1692. 

'  "  In  Obitam  laadatissuni  spectatiasimique  viri  D.  Joannis  Laaderi  ab  Aula  Fontana 
Equitis  Baroneti ;  qui  annum  agens  Octogesimnm  secundum  ex  humanis  decedens^  ad  salutis 
stemaB  portom  feliciter  appulit,  2do  Aprilis,  1692." — See  volume  of  Sootish  Elegiac  Yerses, 
pp.  84-87.  Edinburgh,  1842,  8vo.  In  the  "  Collection  of  Miscellany  Poems  and  Letters, 
by  John  Harvey,"  Edinburgh,  1726,  8vo,  there  is  included  a  Latin  poem,  which  he  had 
addressed  to  the  Judge,  under  this  title,  "  Viro  mazimoque  suspidendo  Domino  Joanni  Lauder 
a  Fountainhall,  Eq.  Aurato,  SunmuB,  apud  Caledonios,  Forensis  CurisB  Sen.  digniss."  It  had 
probably  been  printed  some  years  previously  as  a  broadside  or  single  leaf.  In  the  same 
volume  we  find  the  Ladn  Elegy,  in  1718,  printed  anonymously  in  the  Scotish  Elegiac  Yerses, 
page  189. 

^  Thus,  on  the  17th  December  1695,  *<  my  dear  child  Robert  dying  this  day,  the  Observes 
are  the  fewer,  in  respect  of  my  absence  for  two  days,  and  my  other  afiairs,  which  diverted 
my  constant  attendance  that  week.'*  Again,  <<  21  Jul^  1696,  Tuesday. — My  dear  son 
William  dying  this  day,  I  was  absent  till  his  buriall  was  over.'*  Mr.  Andrew  Lauder, 
second  son  to  Lord  Fountainhall,  was  admitted  an  Advocate,  27th  January  1708 ;  and 
Mr.  David  Lauder,  a  younger  son,  on  the  28th  February  1707.  (MS.  last  of  Advocates, 
by  Robert  Mylne.) 
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Union  he  resigned  his  seat  as  one  of  the  Commissioners  of  Justiciary ; 
his  successor,  John  Murray  of  Bowhill,  having  been  appointed  on 
the  1st  of  June  1709*  Sir  John  Lauder,  having  some  time  previously 
resigned  his  office  as  a  Judge,  died  at  Edinburgh  on  the  20th  of 
September  1722,^  and  was  interred  in  the  family  burial-place  in  the 
Greyfriars  church-yard.^ 

It  has  already  been  stated  that,  a  few  years  after  his  death,  the  most 


^  Hifl  son  Andrew,  (see  note  4,  p.  xyiii,)  who  afterwards  succeeded  to  the  title  of  Baronet, 
married  Isabella,  only  child  and  heiress  of  William  Dick  of  Grange.  From  Lord  Foun- 
tainha]l*8  confirmed  Testament,  recorded  18th  September  1728,  it  would  seem  that  he  had 
previouflly  made  a  disposition  of  his  property  to  his  children ;  as  it  relates  chiefly  to  the  assign- 
ment of  a  bond  for  2000  merks,  granted  in  fiiTour  of  Magdalene  Scott^  the  daughter  of 
lliomaa  Scott  of  Milleny,  dated,  <<  At  Edinburgh  this  28th  March  1722."  It  also  contains  the 
following  very  characteristic  notice : — '*  A  fiither  in  distributing  his  means  among  his  children 
is  not  tyed  to  the  precise  neicitys  of  form :  It  being  enough  that  his  intention  and  design  be 
dear.  By  the  common  law  a  Testament  inter  Uberoe  had  many  priviledges :  In  my  practise, 
both  as  a  lawyer  and  when  a  Judge,  I  ever  preferred  matter  to  forms ;  and  the  large  extension 
of  clause  (iho'  in  other  calces  usefuU)  was  both  unnecessary  among  children,  and  very  tedious 
and  wearysome  to  me  who  wrote  all  with  my  own  hand :  And  friends  will  sufficiently  see 
what  I  have  designed  every  one  is  to  gett,  which  I  [pray]  God  to  bless  them.  And  this  I 
thought  fitt  to  dedair  and  explain."  ^ 

^  The  following  notice  of  Lord  Fountainhall's  death  occurs  in  the  (kdedonian  Mercury  for 
Monday,  September  24, 1722  :— 

^  Thursday  last  died  Sir  John  Lauder  of  Fountainhall,  Baronet,  one  of  the  Lords  of  the 
Session — a  gentleman  &med  for  his  skill  and  knowledge,  not  only  in  the  Civil  Law,  but  in 
the  laws  of  his  country,  in  which  science  he  has  been  surpassed  by  few,  and  in  equity  and 
justice  by  none.  He  was  likewise,  till  the  Union,  one  of  the  Lords  of  the  Justice  or  Criminal 
Court,  and  one  of  the  Lords  of  Privy  Council  and  Exchequer,  and  Member  of  Parliament 
from  K.  Charles's  11.  reign  to  the  above-mentioned  Union,  which  he  strenuously  opposed ;  and 
in  the  former  reigns  he  was  a  bold  asserter  of  the  Protestant  religion  and  the  liberties  of  his 
country ;  in  all  which  stations  he  demeaned  and  carried  himself  without  the  least  tach  or 
blemish,  &a  As  he  was  a  gentleman  eminently  learned,  especially  in  the  law,  which  will 
probably  afterwards  be  seen  by  his  writings,  so  likewise  he  was  a  gentleman  of  extreme 
moderation  and  modesty  to  all  who  differed  from  him  in  opinion.  This  character  of  that 
learned  and  worthy  gentleman  is  what  his  country  in  justice  will  allow  him,  and  which  is 
not  easy  for  an  ordinary  pen  to  express,  and  would  surpass  the  bounds  of  this  pi^>er. 

<^This  learned  person  and  worthy  patriot  was  interred  in  his  burial-place  in  the  New 
Orev-Friars  Church.    Aged  76." 
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important  volumes  of  Lord  Fountainhall's  Decisions  came  into  the 
possession  of  the  Faculty  of  Advocates.  The  Librarian,  the  learned 
Thomas  Buddiman,  on  the  3d  of  January  1738,  submitted  to  ihe  curar 
tors  a  proposal  for  printing  those  Decisions  at  his  own  expense ;  and 
the  plan  being  approved,  a  committee  was  appointed  ^^  to  revise  the 
said  Decisions,  in  order  to  the  printing  thereof."  A  transcript  of  the 
MSS.  so  revised  is  still  preserved,  having  probably  been  made  for  that 
purpose,  but  the  plan  was  not  carried  into  effect.  At  length,  on  the  9th  of 
March  1757,  Messrs.  Hamilton  and  Balfour,  booksellers,  represented  to 
the  Faculty  that  they  were  about  to  print  the  Decisions  of  the  Lords  of 
Session,  collected  by  the  late  Sir  John  Lauder,  Lord  Fountainhall,  and 
requested  the  use  of  the  original  manuscripts.^  This  request  was  granted ; 
but  some  doubt  being  entertained  respecting  the  propriety  of  publishing 
his  *^  Historical  Anecdotes,  foreign  to  the  purpose  of  the  Decisions,  which 
might  give  offence,  as  they  contained  some  reflexions  upon  divers  persons 
of  these  times,"  a  committee  was  appointed,  consisting  of  Sir  David 
Dalrymple,  Mr.  George  Cockburn,  and  Mr.  William  Wallace  Junior, 
^*  to  inspect  and  direct  the  publication  of  these  Decisions." 

That  this  committee  were  at  the  pains  of  revising  the  work,  and 
striking  out  occasional  passages  which  seemed  to  reflect  on  particular 
individuals,  and  the  motives  which  frequently  actuated  the  Judges  in 
their  procedure,  at  least  during  the  reigns  of  Charles  the  Second  and 
his  successor  James,  is  highly  probable.  Such  passages,  however,  are  not 
the  least  valuable  and  curious  in  his  Decisions  as  illustrative  of  the  history 
of  the  times ;  and  his  manuscripts  have  been  carefully  collated,  in  the 
view  of  restoring  what  had  thus  been  suppressed.  Li  making  the  selec- 
tions, it  was  no  easy  task  to  form  any  definite  plan,  as  so  much  must  de- 
pend upon  individual  opinion.  Along  with  such  cases  as  are  contained 
in  the  printed  collection  of  Decisions,   from  1678  to  1688,  as  seemed 


1  A  collecdoD  of  "  Informataons,'*  or  what  are  usually  called  Sesnon  Papers,  consisting  of 
seyeral  very  thick  volumes  in  folio,  (chiefly  in  numuscript,}  are  preserved  in  the  Advocates 
Library,  and  appear,  firom  the  Minutes  of  the  Curators,  to  have  been  presented  at  different 
times  by  Lord  Fountainhall. 
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to  belong  to  general  history,  it  was  judged  expedient  to  include  not 
only  whatever  articles  had  remained  unpublished,  but  the  whole  of  the 
proceedings  of  the  Criminal  Court  and  of  the  Privy  Council  which  were 
recorded  in  his  manuscripts  during  that  period.  The  present  Selections 
terminate  with  the  year  1688.  Three  memorandum-books  in  which  Lord 
Fountainhall  inserted  his  Notes  of  Decisions,  from  November  1689  to 
November  1692,  have  not  been  preserved.  Those  of  a  subsequent  date, 
commencing  with  the  Winter  Session  1692  to  the  end  of  July  1712,  are 
of  considerable  bulk ;  but  not  being  intermixed  with  historical  notices  or 
remarks,  they  contain  comparatively  little  to  interest  a  modem  reader, 
and  they  have  been  very  fully  printed  in  the  two  volumes  of  Decisions.^ 
If  at  any  subsequent  time  some  of  his  missing  MSS.  should  be  discovered, 
another  volume  of  Selections,  to  include  his  early  Journal,  and  extracts 
from  his  smaller  note-books,  might  not  be  undeserving  the  attention  of 
The  Bannatyne  Club. 

On  the  literary  or  judicial  character  of  Lord  Fountainhall,  it  is  un- 
necessary to  enlarge.  One  of  his  contemporaries  says  of  him — "  The 
publick  and  private  character  of  this  excellent  Judge  are  now  so  well 
known,  that  I  need  say  no  more  of  him,  than  that  he  signalized  himself^ 
as  a  good  patriot  and  true  Protestant,  in  the  Parliament  of  1686,  in  de- 
fence of  the  Penal  Laws  against  Popery.  This  self-denyed  man  hath  taken 
no  less  pains  to  shun  places  that  were  in  his  offer,  than  some  others  have 
been  at  to  get  into  preferment :    Witness  his  refusing  to  accept  a  patent 


^  This  work,  which  appeared  at  Edinburgh,  1759  and  1761,  in  2  vols,  folio,  was  announced 
in  the  newspapers  of  the  day  as  preparing  for  publication  under  the  authority  of  the  Faculty 
of  Advocates.  It  bears  the  following  title:—**  Tms  Decisions  of  the  Lobds  of  Coitngil 
AKD  Session,  from  June  6th  1678,  to  July  30th  1712.  Collected  by  the  Honourable  Snt 
John  Laubeb  of  Fountainhall,  one  of  the  Senators  of  the  College  of  Justice.  Volume  I. 
Containing  also  the  Transactions  of  the  Privy  Council,  of  the  Criminal  Court,  and  Court  of 
Exchequer,  and  interspersed  with  a  variety  of  Historical  Facts  and  many  curious  Anecdotes. 
Published  from  the  Original  Manuscript,  in  the  Library  of  the  Faculty  of  Advocates,  at  their 
Deare.  Edinbitbgh  :  Printed  for  G.  Hamilton  and  J.  Balfour,  m.dcoxiz.''  Pp.  830.  The 
Editor's  name  is  not  mentioned,  and  the  volume  contains  no  pre&tory  matter.  Volume  IL 
bean  a  similar  tide,  with  the  date  <*  MaKioxxi.**    Pp.  790. 
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in  the  year  1692  to  be  King's  Advocate,  and  the  resigning  his  place  of  a 
Lord  of  Justiciary  after  the  Union,  which  her  Majesty  with  reluctancy 
took  off  his  hand.  In  short,  his  Lordship  is  (what  I  know  by  experience) 
as  communicative  as  he  is  universally  learned  and  knowing.  He  hath 
observed  the  Decisions  of  the  Session  from  November  1689)  till  Novem- 
ber 1712 :  Which  I  have  seen  in  Manuscript :  but  his  excessive  modesty 
can't  be  prevailed  on  to  make  them  publick."^ 

Lord  Woodhouselee  has  pronounced  the  following  eulogium,  which 
may  also  be  quoted,  as  conve3ring  a  brief  but  just  character  of  the 
author : — *^  Sir  John  Lauder  of  FountainhaU  was  a  profound  lawyer,  and 
a  man  of  considerable  learning  and  knowledge  of  human  nature ;  having 
read  much,  and  studied  the  character  of  mankind.  As  a  Judge,  he 
applied  himself  with  indefatigable  assiduity  to  the  discharge  of  his  official 
duties;  and  has  left  a  very  honourable  memorial  of  his  talents  and 
industry  in  his  Collection  of  Decisions,  which  record  the  proceedings 
of  the  Court  of  Session  from  1678  to  1712,  and  incidentally  note  the 
transactions  of  the  Privy  Council  of  Scotland,  with  those  of  the  Courts 
of  Justiciary  and  Exchequer — a  work  compiled  with  so  pleasing  a 
mixture  of  the  anecdotes  of  the  times,  and  so  much  characteristic 
ingenuity  of  observation,  as  to  render  its  perusal  agreeable,  even  to  the 
general  reader,  and  valuable  to  the  historian,  independent  of  its  utility  to 
the  professional  lawyer."  ^ 

August  1848. 


1  Fre&ce  to  the  <*  Journal  of  the  SesBion^  containing  the  DeddonB  of  the  Lords  of  Council 
and  Sesdon/'  by  William  Forbes,  Advocate,  Professor  of  Law  in  the  University  of  Glasgow : 
p.  xliv.    Edinburgh,  1714,  folio. 

s  Life  of  Henry  Home,  Lord  Eames,  vol.  i.  p.  44,  8vo  edit. 
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NO.  I. 

SIR  WALTER  SCOTT'S  INTRODUCTION  TO  LORD  POUNTAINHALL'S 
CHRONOLOGICAL  NOTES  OF  SCOTTISH  AFPAIRa 

The  original  of  the  following  Chronological  Notes  is  a  small  duodecimo 
Manuscript  volume,  preserved  in  the  Advocates'  Library,  and  commonly 
called  Lord  Foontainhairs  Diary.  It  is  superfluous  to  make  any  remarks 
on  the  life  or  character  of  that  eminent  lawyer  and  upright  man,  Sir  John 
Lauder  of  Fountainhall,  as  the  public  have  been  encouraged  to  expect  a 
full  and  authentic  account  of  him  firom  his  heir  and  representative,  Sir 
Thomas  Lauder  Dick.  It  is  only  necessary  here  to  observe,  that  he  was  a 
constant,  dose,  and  singularly  impartial  observer  of  the  remarkable  events 
of  his  time ;  and,  while  his  rank  and  character  gave  him  access  to  the  best 
information,  he  displayed  much  shrewdness  in  digesting  it,  and  appears  to 
have  had  the  habit  of  committing  most  remarkable  particulars  to  writing. 
Besides  the  voluminous  collection  of  his  reported  Decisions,  of  which  two 
close  printed  folio  volumes  are  but  an  imperfect  extract,  this  learned 
lawyer  was  in  the  constant  custom  of  registering  in  his  note-books  the 
events  of  his  time,  of  which  the  following  pages  form  an  example. 

It  is  to  be  regretted,  that  we  do  not  find  the  Diary  in  the  condition  in 
which  it  was  left  by  Lord  Fountainhall  ;^  but  it  appears,  after  his  death,  to 
have  fallen  into  the  hands  of  Mr.  Milne,  Writer  in  Edinburgh,  who  erased 
some  passages,  inserted  others,  and  interpolated  the  whole — sometimes 
with  the  purpose  of  elucidating,  sometimes  with  that  of  correcting  the 
text — with  such  perverse  assiduity,  that»  after  many  endeavours  to  that 
effect,  it  was  found  impossible  to  separate  them,  without  destroying  the 
sense  of  the  whole  work ;  so  that  the  Editor,  like  Martin  in  the  Tale  of  a 


^  [See  stg^rOf  p.  xi.] 
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Tub,  was  compelled  to  desist  from  his  intended  work  of  reformation,  in 
consequence  of  the  corruptions  haviug  been  so  closely  and  inseparablj 
interwoven  with  the  text,  that  it  was  scarce  possible  to  obliterate  the 
former  without  destroying  the  latter.  In  general  it  may  be  observed,  that 
Lord  Fountainhall,  who  was  created  a  Judge  in  the  year  succeeding  the 
RevolutioD,  was  a  sincere  friend  to  the  principles  which  brought  about 
that  great  event,  although  he  appears  not  to  have  been  a  violent  party- 
man,  either  in  politics  or  religion.  Mr.  Milne,  on  the  contrary,  was  a 
violent  Jacobite,  and  most  of  his  interpolations  go  to  express  his  partial 
feelings  in  that  character.  The  Editor  has  marked  several  of  these  passages 
by  a  note,  where  the  sentiments  or  prejudices  of  Mr.  Milne  seem  peculiarly 
intrusive. 

Of  Mr.  Milne^  the  Editor  knows  nothing,  except  that  he  seems  to  have 
followed  the  profession  of  a  writer,  and  to  have  been  related  to  Sir  Robert 
Milne  of  fiarnton,  mentioned  pp.  198  and  231,  then  a  man  of  influence, 
and  concerned  with  the  revenues  of  the  city  of  Edinburgh.  The  Diary 
seems  to  have  fallen  into  Milne's  hands  after  Lord  Fountainhall's  death  in 
1 724 ;  and  it  is  but  fair  to  him  to  state,  that  he  appears  to  have  had  no 
purpose  of  passing  his  alterations  for  a  part  of  the  text,  but  only  that  of 
correcting  and  adding  to  it  in  his  own  name.  His  remarks  are  sometimes 
both  shrewd  and  sarcastic ;  and  though  they  may  be  considered  as  impair- 
ing the  historical  authenticity  of  the  work,  they  rather  add  to  than  diminish 
its  interest  as  a  picture  of  the  times. 

About  the  time  of  the  Revolution,  Sir  John  Lauder  seems  to  have  fallen 
under  the  suspicion  of  the  higher  powers.  Both  his  servants  (a  phrase 
which  probably  means  his  clerks)  were  arrested,^  and  he  seems  to  have 
discontinued  his  Diary.  Nevertheless  he  appears  to  have  kept  such  notes 
as  enabled  him  to  draw  up  a  curious  account  of  that  remarkable  transac- 
tion, which  is  now  in  the  Advocates'  Collection,  and  which  the  Editor  may 
one  day  give  to  the  public,  unless  it  be  presented  to  them  by  some  abler 
hand. 

Abbotsfobd,  7th  March  1822. 


^  [See  A^MYi,  p.  x^  note  2.] 

>  [At  page  719,  this  is  said  to  have  been  on  the  Ist  of  May  1686.  In  his  Historical 
Observes,  page  249,  Lander  says,  in  April,  when  adding,  evidently  at  a  later  date,  the  explana- 
tion of  his  haying  discontinued  his  '^  Historic  Remarks  tiU  the  Bevolation."} 
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NO.  II. 

INTERPOLATIONS    BY    ROBERT   MYLNE    IN    HIS   EXTRACTS   FROM 

FOUNTAINHALL'S  MANUSCRIPTS,  AS  PUBLISHED  BY 

SIR  WALTER  SCOTT  IN  1822. 

[^I^  pauagea  printed  in  Italic  typea  contain  Mylnit  odiAiftofu.] 

L 

Ik  the  Yolumb  of  Histobigal  Obsbbtbs,  1680*1686 :  Published  in  1840. 

Page  12,  line  IS,  "  In  November  1680,  Mr.  James  Lundie,  &c.,  some 
thought  the  Bishop  was  displeased  with  the  freedome  he  sundry  tymes 
used.  It  was  thmght  because  Paterson^  the  Bishop  of  Edinburgh,  took 
umbrage  at  his  freedom  ofspeei^  in  the  pulpit  anent  the  Government.'' 

Page  44,  line  27.  "  He  (the  Duke  of  Rothes)  gave  himself  great  liberties 
in  all  sorts  of  pleasure  and  debaucherie,  particularly  unth  Lady  Ann, 
sister  to  the  first  Duke  of  Gordon,  whom  he  took  along  unth  him  in  his 
progress  through  the  countrt/r  unth  hat  and  feather,  and  bj  his  bad  example 
infected  many  of  the  nobility  and  gentry.** 

Page  62.  ^'  Count  Coningsmark,  a  Swede,  {who  cockled  King  George  of 
Hanover,  after  King  of  Brittane  by  usurpation,  and  was  murdered  by  him,) 
hyred  several  rogues  to  murder  Squire  Thyne,**  &c. 

Page  74,  line  14.  ''  and  got  all  from  him  (the  Duke  of  Lauderdale)  she 
(the  Duchess)  could  expect,  and  was  glad  to  be  quyt  ofhim^ 

Page  115,  line  30.  ^'  Mistris  Euphame  Scot,  (after  Lady  Eyemouth,  and  spouse 
to  Wynram  of  Eyemouth,  who  is  now  broken,  and  she  dead,)  with  whom,"  &c. 

Page  130,  line  19.  *'  he  had  obtained  a  gift  from  the  King  out  of  that 
fyne  for  £16,000  sterling,  whereof  his  heirs  never  got  a  groat  to  this  day, 
(1729,)  albeit  he  transacted  it  for  the  half." 

Page  146,  line  19.  '*  had  very  near  shot  Douglas  himself  dead,  had  not  the 
Whig's  carabine  misgiven,  {fhe  mare  pitie,  considering  what  a  tHe  traitor 
the  CoUonell  efier  proved  to  King  James  the  Seventh.'') 

Page  168.  The  King  and  Queen's  coronation. — *^Nota. — The  Crown  of  Scot- 
land is  not  the  ancient  one,  but  one  cast  of  new  by  King  James  the  FifHh'' 

d 


xxvi  APPENDIX. 

Page  176,  line  14.  ^  the  Prince  of  Orange  tiering  to  ship  the  thiee  3oot8 
regiments  for  his  Mnjestie's  assistance,  (trAicA  he^  like  a  mZbtn,  as  the 
Dutch^  his  masters^  tees.**) 

Page  181,  line  S.  '*  fyre  a  pistol  or  two  at  them,  (for  he  had  three  on  him.) 
— he  fired  a  pistoU  at  themj  far  he  had  three  on  him^  whereof  I  have  iwOf 
which  I  got  from  his  eonrin-law^  the  second  Marquis  of  Lothian.** 

Page  181,  line  IS.  *'  he  fell  in  the  rtW,  (here  the  curses  of  his  mangf  creditors 
whom  he  defrauded  are  brought  to  remembrance^)  and  in  the  fidl  crjed.  Ah, 
the  unfortunate  Argyle." 

Page  182.  CoUonell  John  Ayliff. — **  He  dyed  composedly,  and  prayed  for  the 
King^  about  September  or  October  1685.  He  is  not  put  into  the  Whigs* 
Martyrclogia,  because  he  prayed  for  the  King.** 

Page  190,  line  85.  ^*  that  he  (Argyle)  would  ruin  all,  &c — James  Stewart^ 
that  arrant  rogue^  {after  Advocate  to  Queen  Ann^)  son  of  that  nefarious 
villain^  Sir  James  Stewart^  sometyme  Provost  of  Edinburgh,  a  bitter  enemy, 
(in  conjunction  with  the  Marquis  ofArgyle,)  said,  this  Argile  would  ruin  att 
in  his  going  to  &ie  Highlands  mth  his  ships  and  forces,  wheras  he  should 
have  kndit  in  Galloway.  Stewart  was  to  come  with  him,  but  when  he  under^ 
stood  he  was  to  land  in  the  Highlands,  he  refused  to  acompanie  him.** 

Page  190,  last  line.  '*  An  English  widow  in  Amsterdam,  called  Mrs. 
Smith.  Quarilur,  Whether  or  not  this  was  the  widow  that  Burnet,  Bishop 
ofSarum,  married  ?**  [Sir  Walter  Scott  adds  this  note. — **  This  mali- 
cious query,  which  Mr,  Milne  has  inserted,  may  be  safely  answered  in 
the  negative.  Burnet  married  Mrs.  Mary  Scott,  a  Dutch  woman,  but 
descended  of  an  honourable  Scottish  fitmily.**] 

Page  196,  line  7.  **  one  of  his  grandchildren,  eldest  son  of  Lord  Lome,  afier 
Duke  ofArgyle** 

Page  210,  line  2.  **  purge  her  therof.  The  Prince  of  Orange  prompted  him 
(the  Duke  of  Monmouth)  to  come  over,  Aat  he  might  fall  in  0ie  expedition, 
and  Aerdfy  make  way  to  his  usurpation  to  the  Crown  of  England,  which  he 
knew  he  could  never  obtain  while  he  lived.** 

Page  211,  line  4.  "  The  Bishop  of  Winchester.  His  name  was  Peter  Mew : 
he  dyed  9th  November  1706,  aged  89." 

Page  216,  lines  5  and  6.  **  Particularlie,  Leslie  Earle  of  Leven,  Leslie  Lord 
Newark,  neither  of  them  liave  left  any  heirs  male,  and  both  of  their  estates 
near  gone;  Lieutenant-General  Holbume,  whose  estate  is  quite  sunk; 
Montgomerie, ei^ft'nof; Monmouth,  heheadit;  Monro,  Drummond,  extinct** 
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Page  244,  line  11.  ''The  Chaacellar  nuurried  Lady  Mi^  Gordon,  relict  of 
Urquhart  of  Meldrum,  his  last  wife^  daughter  of  Dnmmond  ofMachanie^ 
hating  dyed  in  SeptenAer  1685;  whereupon  Earl  Middleton  made  a 
fiatyre  shewing  that  the  Chancellor  and  his  brother  Melfort  were  th^ 
truest  to  their  whores».  {for  it  was  said  the  Chancellor  Uy  witii  MddramCs 
wife^  and  his  brother  with  [here  is  a  blank  in  Mylne's  MS.],  boA  whom 
th&tf  after  married^)  and  fisilsest  to  their  God." 


n. 

In  Volume  Sbooih)  of  the  pbesent  Historical  Notices. 

Page  481,  line  14  ''  The  Chancellor  opposed  it,  alledging,  he  way-laid  him, 
{which  was  true^)  and  then  proditoriously  murdered  him." 

Page  488,  line  5.  **  when  stobbed  {slicked)  in  August  1679,  by  his  wife 
Christian  Hamilton,  {his  first  ladies  neice^)  relict  of  Mr.  NimmOy  some^ 
tytne  Collector  of  Aberdeen'' 

Page  489.  line  21.  **  Nota. — His  (James  Lord  Forrester)  fxMng  at  the  election 
of  the  Commissioners  for  Stirlineshire^  was  a  passing  from  his  Peerager 

Page  498,  line  2.    '^  James  Hamilton  {he  was  efter  Lord  PUcaidand.^) 

Page  601,  line  20.  ''  they  had  offers  of  their  lives,  but  ware  so  foolishly 
pertinacious  as  to  refuse  it. — they  were  offered  their  lives^  but  refused  the 
same^  being  ingrained  Whigs.'* 

Page  520.  [No.  198.  March  12,  1684.  ''  Duke  Hamilton's  action  of 
non-entry  against  John  Eleis,  for  his  lands  of  Eldston."  See  this  case 
in  the  printed  Decisions,  vol.  i.  p.  280.]  ^^  Duke  Hamilton  obtains  a 
decreet  against  Mr.  John  Ellies  of  EUieston,  for  the  lands  of  Ellieston 
being  in  non-entry.  And  Mr.  John  had  gotten  from  the  Usurper, 
charter  and  sailing,  when  the  estate  of  Hamilton  was  sequestrate, 
could  not  defend  him  against  the  nonentry.  Nota. — It  was  talked  that 
Mr.  John  Anderson^  Writer  to  the  Signet^  who  marryed  EBies'  daughter^ 
betrt^ed  his  father-in^^aw  to  the  Duke  for  fiUJiie  hcre^  whidi  is  aU  gone  ; 
and  hes  tide  peace  with  his  wife  and  ddldren." 

Page  520,  line  23.  ''  York  had  a  very  bad  opinion  of  him,  [Sir  Hugh 
Campbell  of  Cessnock,]  and  suspected  {not  without  good  grounds)  he  was 
upon  the  late  English  phanatique  plot." 
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Page  531,  line  36-27.  ''  forfaultor  of  Hugh  Campbell  of  Gesnock.  / 
bdiene  he  was  reaOie  gtdUie.^  [The  following  remark  is  added  npon  this 
by  Sir  Walter  Scott :— ''  The  trial  of  Campbell  of  Cesnock  was  one  of 
the  most  infamous  proceedings  of  the  period ;  the  comrt  drawing  forward 
every  thing  that  could  make  against  the  accused.  The  note  subjoined 
is  that  of  Milne,  and  in  his  usual  style  of  partiality."] 

Page  542,  line  7-  ^'  Colonell  James  Douglas,  &c^  he  after  prmed  an  arrant 
traitor  to  King  James  the  Seventh  ;  and  his  memorie  is  cut  offT 

Page  579,  line  4.  **  The  CounciU  thought  it  reasonable,  but  QueenAerrjf^ 
the  Treasurer,  opposed  it;  and  he  was  in  the  right  fi)r  so  doing^  alleging,**  &c. 

Page  594,  line  18.  '^  his  manying  Sir  ArMbald  Johnston  of  Warriston, 
that  arch4raytor^  his  daughter." 

Page  595,  line  5-6.  ^'  He  uhu  brought  down  in  a  ship^  with  mmgf  other 
traytors,  \4dh  November  1684." 

Page  617,  line  S8.  ^'  The  Privy  Counsell  commissionats  Lord  Drumlanrick, 
son  to  the  Treasurer,  who  efier  proved  a  vile  Mtowr^  •  •  •  line  27. 
^'  faltered  in  the  delivery  of  his  speech  to  the  King ;  hutfaSM  after  more 
grosdie  in  his  viUanous  betragfing  his  Master^  when  fti/rced  to  abdicate  his 
Orowny  ybr  which  he  made  a  most  ignominious  esit,  having  died  of  vermine, 
Juth/  11,  1711/' 

Page  688,  line  11.  ''The  Earle  of  Perth,  Chancellor,  arrived  at  Edinburgh, 
having  come  post  from  London  with  Claverhouse,  Balcarhouse,  &c. 
Nota. — There  is  no  word  of  Claverhouse  since  thel^th  Aprile  1685,  either 
as  being  against  Argyle  in  his  invasion^  or  otherwise.  But,  no  doubt, 
when  he  was  at  Court,  he  has  been  active  against  Queensberry;  and  ifs 
probabk,  being  at  England,  he  might  have  been  at  MonmouA*s  rebdlionJ* 

Page  704,  line  12.  "  The  King's  Advocate,  (Mackenzie,)  seiming  to  despise 
the  similiOy  the  Chancellor  took  it  very  hot,  as  a  contempt.  So  ftrom 
this  the  Advocafs  ftdl  is  intended,  because  he  would  not  be  for  taking  cff 
the  Pend  statutes  ;  and  makes  way  for  introduction  in  his  post,  that  arch- 
traytor.  Sir  John  Ddrymple,  who  was  fdo  desethe  very  same  night  he  had 
a  great  hand  in  closing  Ae  hellish  Union  of^  two  Kingdoms,  in  1707.** 

Page  704,  line  18.   ''  Duke  Hamilton  and  the  King^s  Advocat  (Macken- 

•    zie)  falling  hot,  the  Duke  rudely  threatened  to  cause  crop  his  ears,  tho'  he 

was  ane  Officer  of  State.  Here  this  cowardly  Duke,  perceiving  the  Ad' 

vocats  apparent  fall,  and  unth  him  his  great  enemy  Queensberry,  Theasurer, 

basdie  insults  him,  albeit  he  was  the  brightest  man  in  the  nation.^ 
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Page  709,  line  18,  "  John  Weir  of  Newton,  {who  toas  an  arrant  Whigg 
rogue*"*) 

Page  713,  line  3.  ^'  Thus  fell  a  great  proud  nian,  (Queensberry,)  little 
regrated.  This  has  been  minded  hf  Queensberry^  his  son  and  brother  after 
the  Revokitiont  the  last  two  hamng  turned  egregious  traitors  to  King  James 
VIL^  and  betnnfers  of  him  and  his  intrest.*" 

Page  715,  line  IS.  ^^This  was  cajoUing  him  (Queensberry)  to  seree  his  interest 
in  PtN'bamentJ'" 

Page  723,  line  9.  **  The  King's  letters  are  read,  laying  aside  the  admirable 
Sir  George  Mackenzie^  the  King's  Advocat,  because  he  was  against  taking 
off  ihe  Penal  Laws ;  .  .  .  .  line  11.  and  Sir  William  Bruce  {it 
seems  the  last  has  turned  malcontent^  because  he  got  not  the  Mintj  which 
was  given  to  Lord  Maitland.'*) 

Page  726,  line  2.  *'  Ramsay,  Bishop  of  Ross,  (whose  sister  Provost  Milne 
had  marriedj  a  creature  of  Duke  Hamilton^  and  as  Dr.  Bruce  (Bishop  of 
Dunkeld)  tMs  of  Sir  William  Bruce\  who  was  sore  dissatisfied  for  being 
disappointed  of  the  Mint.'') 

Page  728,  line  4.  **  that  Sir  George  Lockhart,  President,  officiat  as  King's 
Advocat,  in  place  of  the  admirable  Sir  George  Mackenzie^  laid  aside  as 
abooe." 

Page  742,  line  22.     **  for  defamation,  {for  which  he  warded  not  reason.") 

Page  744^  line  18.  ^'  the  Lord  Lome,  for  paying  his  annuity,  {having 
turned  Popish.^) 

Page  759,  line  5.  ^*  But  the  third  carried  it,  viz..  Sir  Robert  Milne  of 
Bameton,  George  Hamilton,  a  collector,  to  whom  Barneton  had  sold  his 
lands  of  Binny  and  Blaikbume,  and  after^  his  lands  of  Bamtown;  albeit 
he  had  bein  Hamilton  his  raiser^  by  first  geting  him  into  the  troop  qf  Guards^ 
furnishing  horse^  armes^  Sfc.<^  then  making  him  a  surveyer^  thence  coUeder  at 
Glasgow^  where  he  collected  money  wrongously^  not  entering  Ike  goods  in  the 
booksj  hut  putting  the  money  in  his  own  pocket:  yet  nothing  would  satisfy 
him  but  to  ham  aU  the  raiser's  lands  and  estates,  and  at  the  last  forced  for 
sanctuary  to  Holyroodhause  Abbey.  But  at  last  this  Hamilton,  for  this 
maUreatment  of  Sir  Bobert  Mylne,  before  his  death  (whuA  happened  26th 
Odober  1726)  was  a  common  begger  on  the  streets  of  Edinburgh  himself 
frae  gendemen;  and  after  his  deaths  his  lady^  who  was  as  proud  as  Lucifer 
himm^^  and  a  great  phanatick^  turned  Papist  for  bread.  She  was  daughter 
of  Sir  James  Balfour  ofDenmUL" 
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Page  766,  line  S.  "  One  Gordon,  &c— 3fn  7%ama$  Gordon  (mm  to  Boig- 
JioU)  made  Professor  of  the  Oriental  Tongues  in  the  Colledge  of  OUugow, 
&c.  In  1689,  he  discocertd  King  Jameit  iM&n^  that  ie  brought  frae  him 
out  qflrdandf  to  the  government.*' 

Page  773,  line  20.    "^  Sir  John  DahTmpIe,  that  treacherous  knaoer 

Page  774.  *'  Adam  Scot,  &c.  [Dedmons,  toI.  i  p.  441.]  I  j^^dge  he  was 
the  Adfioooais  Bar  Keeper^  and  ooneemed  in  Muudburgh  Mibur 

Page  792,  line  28.  *'  Doctor  Gilbert  Burnet,  (a  nolofiom  rogue^  teho  had 
been  undermineing  the  King,  as  also  his  brother  King  Charles  11^  at  severaB 
foreign  Courts/") 

Page  807,  line  2.     ''  Nota.—JTe  teas  said  after  to  be/eh  de  m." 

Page  809,  line  1.  ^  demolished  in  the  Rebellion,  as  they  called  our  Refor- 
mation, tohichf  in  ^ed  was  no  less  than  a  dtformaHenf  bjf  eastisig  down 
mfxny  reUgUms  fiaces/' 

Page  915,  line  30.  ''  Mistress  Anne  Gilmor,  daughter  ofumquhUe  Sir  John 
GUmory  sometime  President  of  Ae  Session^  (who  wesgotwiA  child  bjf  Lord 
Boss  ;  the  child  being  a  lass,  and  is  living  1729,)  she  was  brought  to-bed  in 
the  Highlofuk  ;  but  she  denyed  the  lass  to  be  hers^  (albeit  most  truCf)  raised 
criminal  letters  against  Kat  Lichtone^  spous  to  Hemy  St.  Clair  of  Lartrig^ 
for  defaming  her  in  her  chastitie.  CoMume  raised  a  recrimination  against 
her  for  reatortes^  Sfc  The  affair  was  agreed  befbir  furder  heiring,  96th 
August  I687r 

Page  816,  line  25.  '*  The  Master  of  Balmerino,  {who  had  a  Miss  called 
Jean  Gray.*') 

Page  819,  last  line.  ^<  No  doubt  there  hes  been  humor  betwist  Arran  and  Mel- 
forty  that  has  given  rise  to  this  report^  Arran  being  the  Court  Hector  then/* 

Page  828.  **  The  Dutchess  of  Lauderdale  [see  the  case  in  Decisions, 
vol.  ].  p.  480,  which  Mylne  thus  abridges:]  pursues  the  Earle  for 
ane  absolviter  from  the  Duke's  English  debt.  He  alleadges  she  wrott 
letters  to  Murray  of  Glendoig,  late  Register,  that  she  should  pay 
the  samen;  which  letters  Hugh  Ross,  Glendoig^s  servant,  took  out 
amongst  his  papers,  and  offered  them  to  the  Earle  for  1000  merks. 
But  the  Dutchess  hearing  thereof,  sent  for  Ross,  {with  whom  she  had 
formerly  casten  out,)  and  offered  him  more  ;  whereupon  he  gave  her  up  the 
letters,  {whuA  would  have  clearly  proved  her  pefjuredt)  and,  in  place  of 
giving  him  any  moneys  [she]  burnt  the  letters,  and  caused  him  to  be  beat 
down  stairs  by  her  servants.    I  mysdf  borrowed  the  money  at  Sir  Bobert 
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MyMs  desyre^  which  Boss  should  hoe  gotten  from  Lauderdaky  and  brought 
the  same  to  the  Earle;  but  they  hade  lett  Boss  go  away  before  1  came  unth 
the  moneyf  albeit  I  slewed  not  three  quarters  ofane  hour  ;  and  it  was  thought 
Sir  John  Dahymph  had  ireacherousfy  past  down  to  the  Dutchess^  and  caused 
her  send  for  Boss ;  and  Boss  was  imprisoned  for  trincating  and  ialshood 
to  both.     ISth  NoTember  1687." 

Page  884,  line  4.  ^*  were  on  the  scaffold,  {this  /,  Bobert  Myine,  writer^  saw 
unth  my  own  eyes.)  •  •  •  •  Some  aUeaged  his  mother  was  concerned  in 
Ae  murder,  and  that  he  had  lyen  wUh  her  himse^."* 

Page  836,  line  24.  ^'  This  was  done  by  influence  of  Lockhart,  President,  on 
account  Aberdeen  had  married  his  rdaHonr 

Page  842,  line  21.  *'  that  James  Steuart,  {(hat  treacherof4s  villain,  as  his 
foAer  was,).  caBed  Sir  James  Steuart,  Provost  of  Edinburgh,  {the  time  of 
his  rebdUcn  against  King  Charles  First,)  had  used.*' 

Page  847,  line  6.     '^  James  Stuart,  the  rogue.^ 

Page  848,  jOme  4.  *<  I  went  to  Fjffe  to  AbbotshalFs  buriall,"  &c.  [Mylne 
alters  this  as  follows  :-^]  '^  Sir  Andrew  Ramsay  of  Abbotshall,  some 
time  ProTOst  of  Edinburgh,  Lord  of  Session,  djed  17th  January  1688, 
at  Abbotshall,  where  he  was  buried.  Sir  John  Lauder  of  FounlainhaU 
married  a  daughter  of  his  to  his  first  Lady.** 

Page  860,  line  10.  **  (the  Queen)  being  oft  tymes  six  houres  on  her  knees 
at  prayers  altogether ;  {a  great  lie,  she  being  so  [too]  mudi  tone  up  with 
Court  affairs  to  have  so  long  tymefor  private  devotion.*^) 

Page  862,  line  18.  *^  Corstorphin  {Lord  Forrester)  raised  ane  recrimination 
against  Mr.  Geoige,  that  in  the  year  1679,  {in  which  year  the  Lord 
Forrestev^s  father  was  killed  by  his  Lady,  who  was  his  first  Lady's  neice, 
and  daughter  of  Hamilton  of  Orange,  and  reUet  ofane  Nimmo,  a  Collector, 
for  which  she  was^  upon  \%th  November  1679,  heheaded,)  when  this  King 
was  here." 

Page  866,  line  10.  ^  liOiTetennant  CoUonell  James  Murray,  {who,  I  judge, 
had  a  post  in  the  Castle  if  Edinburgh?') 

Page  868,  line  5.  ^  His  Majesty  conferred  the  places  of  Harcus  and 
Edmeston,  in  the  Session,  upon  Mr.  Alexander  Swintoun  of  Merging- 
toun»^   and  Lewes  Gordoun  of  Auchentoull,  diTydeing  his  favours 

^  **  Lord  Mernngton  was  a  younger  brother  of  the  Swinton  fiEunilj.  Balcarras  calls  him 
the  CBmatie  judge  \  and,  in  addition  to  the  equipage  here  described,  says  he  was  *  as  drunk  as 
ale  and  brandy  oonld  make  him.'  ""^NaU  by  Sir  WaUer  ScaU.^ 
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betuixt  the  Presbyterian  and  the  Papitt;  and  lard  Baleaalde  {Tmrhe€$ 
son-inJaw)  got  Harcus  his  place  in  the  Criminall  Court;  omtf  ifs 
cbservabk  that  MerHngton  headii  the  rabble  whiA  attadced  Ae  Abey  on 
the  unhaUawed  Eevobdian,  and  had  a  great  broad  belt  dboid  hie  midle^  and 
a  pole-ar  in  hie  hand.  There  was  a  woman  abOf  who  had  bom  a  child  to 
him  in  aduUfy,  was  execute  Aerefore.  And  he  woe  in  eompamjf  at  Leith 
with  Mr.  Scott,  Sherif^Ckrk  of  Edinburgh,  who,  in  their  ufHxmUng, 
sletv  one  Philip  Alejpander,  in  St  Andrews,  a  jmr-bUnd  man,  1699>  for 
which  Scott  is  remitted,  1704;  but  he  being  forced  to  Jlee  in  the  isUerim, 
Alexander  Bdshes,  brother  to  the  Laird  of  Tofh,  got  his  place,  Sherrif 
Clerk  of  Edinburgh,  for  his  behoof:  but  efUr  trickt  him  out  therqf,  and  kept 
it  to  himsdf,  which  broke  Scotfs  heart.  Belshes  of  Tofts  wusrried  one  of 
the  daughters  of  Afersington,  who  is  long  agoe  broken ;  and  Swinton  of 
Lochlan  another ;  and  a  third  married  Bruce  of  Kennel,  who,  with  his 
drunken  billies,  insulted  the  Town^Guard  of  Edinburgh,  and  killed  three 
of  them,  oiz.,  Henry  LuMetter,  Alexander  Simson,  and  CoUn  Campbell, 
for  which  he  has  a  remission  on  id  May  1691.  He  killed  Aem  upon  Ae 
^  May  1690.  Mersington  had  another  daughter  married  to  Sir  Alexander 
Cumins  ofCuUer,  also  dead  and  broken ;  another  to  the  rake  and  egregious 
cheat  Charters,  wlyo  has  ofdy  a  doubter,  married  to  the  Earle  of  W^fms. 
Lord  Mersington,  he  had  two  or  Aree  sons,  whereof  [is]  no  memorie.  He 
acquired  Mersington,  vis  et  modis,  from  the  true  heir  thereof,  Ker  iff  Mer* 
sington,  and  ifs  gme  from  him.  (His  Lady  was  Alison  Skeen,  oldest  sister 
of  Ae  last  Halyeards,  whose  mother  was  daughter  of  the  said  Ker  of  Mer- 
sington.) The-  Lord  Mersington  died  suddenly  on  21st  July  1700»  hie 
Lady  hamng  found  him  dead  in  his  bed  when  she  awaked  in  the  morning^ 

Page  873,  line  15.  *'  James  Stewart,  Aat  treacherous  traytor,  was  adjoyned;*' 
and  page  875,  line  27 ;  ''  James  Stewart,  that  egregious  villain.^ 

Page  884,  line  6.  *'  yet,  by  the  Prince  of  Orange*s  arrivall  then  in  England 
-^et,  by  the  unnatural  usurpation  ofAe  Prince  of  Orange,  no  business  was 
done,  save  ddyverances  on  a  few  bills." 

^'  The  King  was  forced  to  abdicat  his  kingdomes  by  the  foresaid  Usurpth 
Hon.  The  King  of  France  before  fuUy  ifformed  him  thereof  and  offered 
to  send  forces  to  his  assistance,  which  he  refused,  {the  greater  fool  he  I) 
not  beUeeing  his  subfects  would  hare  joined  the  Usurper.  (See  Fergusson^s 
History  of&ie  Jtevolution,  in  high  press,  p.  18.") 
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NO.   III. 
MEMORANDUM  FOR  SIR  JOHN  LAUDERi 

To  raise  ane  libel  at  Privy  Council  at  the  instance  of  Sir  J.  D[alrymple,] 
his  Majestie's  Advocate,  for,  &c.,  and  of  Sir  John  Lauder,  Mr.  William  and 
Andrevr  Landers,  his  brothers-german,  against  Margaret  Ramsaj,  their  step- 
mother, George  Ramsaj  of  Idington,  her  feither,  Doctor  Robert  Trotter,  her 
brother-in-law,  and  their  wifes,  and  J[ohn]  L[ander],  husband  to  the  said 
M.  R.,  &c.,  for  their  interesses,  making  mention  and  complaining,  that,  albeit 
by  the  laws  of  God,  Nature,  and  Nations,  it  be  ane  crime  of  ane  high  nature 
for  ane  Wife  by  herself,  or  her  friends,  insolently  and  imperiously  to  abuse 
and  overawe  her  Husband,  and  by  presumptuous  force  and  mastery  to  im- 
pose things  upon  him  downright  contrary  to  his  honour  and  inclinations ; 
and  that  the  defaming  and  oppressing  of  his  Majesty's  leidges,  and  the 
sowing  discord  betwixt  parents  and  children,  and  the  robbing  persons  of 
their  iHrth-right,  and  the  depriving  husbands  of  the  free  disposal  of  the  pro* 
perties  and  the  liberties  of  their  persons,  are  crimes  by  all  laws,  divine  and 
humane,  highly  punishable : — 

Yet  true  it  is,  that  albeit  John  Lauder  of  Fountainhall  hath  liyed  to  ane 
great  age,  and  bom  several  honourable  offices  in  the  public,  and  gained  re- 
putation from  all  degrees  of  persons  during  the  whole  tract  of  bis  life,  and 
that  the  complainers,  his  children  of  the  first  marriage,  had  never  done  any- 
thing to  merit  his  displeasure,  nor  unworthy  in  itself,  but  had  carried  always 
dutifully  and  obediently  to  him;  yet  the  said  Margaret  Ramsay,  his  present 
wife,  has  done  what  in  her  lay  to  tarnish  and  blacken,  now  in  his  old  age, 
that  honor  and  reputation  he  had  so  justly  gathered,  by  stirring  him  up  de- 
UnimentU  mwerodUms  against  the  complaiiiers,  descended  of  his  own  bowels, 
in  so  far  as  shee,  having  wearied  him  by  her  incessant  importunity  and  am- 
bition for  many  years,  to  procure  and  accept  ane  Knight  Baronet's  patent. 


^  Copied  from  the  original  in  Lord  Fountainhall's  hand-writing  in  the  possession  of  the 
late  Sir  T.  D.  Laudeb.    The  paper  is  marked  on  the  back  bj  Lord  Fountainhall  as  fol« 

lows  : — "  MSMOBANDUV  FOB  SiB  JOBK  LaUDEB  ANENT  THE  PaTEIIT,  AND  ALSO  FOB  A  LIBEL 

AOAmsT,  &c.,  1690." 

e 
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and  he  neyer  imagiiiing  that  it  was  to  be  taken  in  any  other  terms  but  in 
favours  of  himself  and  the  complainers,  his  heirs-male,  jet  by  the  fraudulent 
assistance  of  the  said  Greorge  Ramsaj  and  Doctor  Trotter,  she  caused  frame 
the  said  patent  to  descend  after  her  husband's  decease  to  George  Lauder, 
her  son  of  the  second  marriage,  a  child  who  as  he  can  have  done  nothing  as 
yet  to  merit  it,  so  has  no  estate  requisite  for  supporting  such  ane  dignity, 
(all  that  is  provided  to  the  whole  children  of  the  marriage  being  but  fifty 
thousand  merks;)  albeit  the  Mother  resolved  to  sacrifice  the  other  five 
children  for  agrandizing  bim,  yet  the  whole  is  no  competency  as  such  ane 
honor  requires ;  and  so  soon  as  the  said  John  Lauder  understood  this  cheat- 
ing contrivance  of  his  wife  and  her  friends,  he  did  openly  declare  his  dis- 
assent  thereto,  and  gave  the  complainer  ane  declaration  under  his  hand 
disclaiming  the  same,  and  appointing  a  new  patent  to  be  obtained,  running 
in  the  natural  channel  of  his  lineal  heirs :  and  her  relations  above  men- 
tioned were  so  ashamed  of  what  was  done,  that  they  declared,  in  presence 
of  many  famous  witnesses,  that  it  was  [most]  reasonable  it  should  be  altered, 
and  swore  horrid  oaths  they  should  never  oppose  the  same :  Notwithstanding 
of  all  which,  the  said  Margaret  Ramsay,  without  any  regard  to  her  hus- 
band's honour  and  inclination,  so  frequently  reiterated  both  by  word  and 
writing,  and  fully  resolved  to  have  that  patent  to  descend  to  her  son,  what- 
ever it  should  cost;  she  came  to  the  house  of  Mr.  Robert  Lauder  (in 
whose  hands  the  said  patent  was  put  in  order  to  be  rectified)  in  the  month  of 
May  1688,  at  eleven  o'clock  of  night,  with  several  other  of  her  accomplices, 
intending  by  force  to  have  taken  the  patent  from  him,  and  threatening  to 
see  his  heart's  blood  if  he  did  not  deliver  it  presently ;  and  tho'  by  order  of 
Privy  Council,  to  prevent  their  violent  courses,  it  was  ordained  to  be  put  in 
the  Clerk's  hands  i  till  the  affair  were  heard ;  yet  in  open  affront  and  con- 
tempt of  the  Council's  authority,  she  procured  ane  new  patent  fix)m  Court, 
by  misrepresentmg  the  complainer  as  ane  enemy  to  the  late  King  James, 
and  that  therefore  any  honour  bestowed  upon  his  Father  ought  not  to 
descend  to  him :  and  so  high  did  her  malice  run,  that  she  made  the  con- 
ception of  the  patent  to  terminate  on  her  four  sons,  though  there  was  never 
ane  patent  but  it  fell  to  all  the  sons  of  the  first  person,  failing  of  one  always 
to  the  other;  and  to  fright  her  Husband  to  comply  with  her  unreasonable 
and  uiyust  demands,  she  threatened  that  she  would  starve  herself  if  that 

^  See  the  notice  to  this  eflfect  at  page  868. 
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patent  was  not  taken  to  her  Son,  and  that  she  would  kill  herself  if  even  she 
saw  any  of  the  coniplainers  come  near  their  house ;  and  if  he  did  not  abso- 
lutely discharge  them  his  presence,  most  wickedly  projecting  by  this  means 
to  effectuate  her  covetous  designs  of  ingrossing  all  her  Husband's  estate, 
and  of  obtaining  contradictory  and  dishonourable  papers  from  him,  that  for 
peace  sake  he  might  declare  in  favours  of  her  Son,  and  so  working  upon  his 
tenderness  that  she  might  not  put  violent  hands  in  herself,  nor  execute 
these  dreadful  threats  she  had  uttered  in  her  frantic  transports.  And  when 
the  Earl  of  Lauderdale  and  others  had  come  to  the  said  John  Lauder  to 
speak  in  behalf  of  the  complainers,  and  that  he  had  told  him  that  he  could 
not  but  love  his  children  of  the  first  marriage,  for  they  had  never  disobliged 
him,  and  that  he  was  convinced  it  was  most  unreasonable  to  rob  them  of 
their  primogeniture,  and  cast  ane  blot  of  iniamy  on  them  without  any 
cause,  she  was  so  enraged  at  this  fatherly  declaration,  that  she  tore  the 
clothes  of  her  body,  and  the  hoods  of  her  head,  and  swore  fearful  oaths  that 
she  would  drown  herself  and  her  children,  and  frequently  cursed  the  com- 
plainers, and  defamed  and  traduced  them  in  all  places,  and  threatened  that 
she  hoped  to  live  to  see  them  all  rooted  out,  they  and  their  posterity,  of 
the  fiEu^  of  the  earth,  and  her  children  would  succeed  to  all;  and  she 
studied  by  all  the  diabolical  wits  that  feminine  malice  could  inspire  to 
alienat  the  said  John  Lauder's  affection  from  his  children,  and  to  sow  dis- 
cord and  division  betwixt  them,  and  by  dread  and  terror  to  fright  him  from 
converse  with  them,  tho'  that  be  the  greatest  satisfaction  of  aged  parents : 
And  when  she  could  not  get  them  absolutely  debarred  from  paying  that 
natural  respect  and  duty  they  owed  to  their  &ther,  yet  to  render  the  con- 
verse and  freedom .  altogether  ineffectual,  and  to  make  him  ane  close  pri- 
soner, she  constantly  intruded  herself  in  the  room,  that  she  might  hear  all 
that  passed,  and  block  up  all  information  of  her  tricks  from  coming  to  his 
ears,  and  refused  to  remove  when  her  husband  bade  her,  but  most  imperi- 
ously, insolently,  and  impudently,  followed  him  to  other  rooms,  where  he 
retired  to  shun  her,  depriving  him  of  that  natural  liberty  and  freedom  every 
man  ought  to  enjoy  in  his  own  house,  wherein  all  lawful  things  as  he  had 
the  power  of  commanding,  so  it  was  her  duty  to  obtemper  and  obey,  seeing 
by  the  law  of  God  and  the  statutes  of  this  land,  the  husband  is  lord,  head, 
and  ruler  over  his  ¥dfe ;  and  it  was  a  subverting  the  law  of  nature  in  her  for 
to  assume  the  government  and  power  over  her  husband,  and  to  preclude 
him  from  all  means  of  knowing  the  truth,  besieging,  disquieting,  and  mo- 
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testing  him  perpetually  with  lies  of  his  dutifdl  children,  to  that  light  that  it 
made  him  oft  declare  with  much  sorrow,  that  her  carriage  made  him  wearj 
of  his  life,  knowing  that  the  easiest  way  to  compass  her  hellish  design,  was 
to  debar  the  complainers  from  paying  the  natural  duty  to  their  lather,  and 
then  to  misrepresent  them,  and. incense  and  stir  him  up  against  them,  she 
and  her  friends  haying  access  at  all  hours,  and  dividing  themselves,  so  that 
he  should  never  be  without  one  or  other  of  them  as  ane  spy  and  sentiy* 
thereby  they  had  opportunities  of  instilling  into  him  what  they  pleased^ 
and  particularly  that  all  his  estate  was  little  enough  to  bestow  upon  her 
son,  who  was  to  succeed  him  in  the  title  of  knight-baronet ;  whereas  the 
laws  of  all  nations  hath,  for  securing  husbands  against  such  imperious 
women,  declared  all  donations  made  by  husbands  to  wives  revocable,  and 
which  in  no  case  was  never  more  necessary  than  here,  the  said  John  Lauder 
being  more  liable  than  any  man  to  their  wicked  and  uigust  suggestions»  he 
being  of  a  great  age,  and  one  who  came  not  abroad  out  of  his  own  house, 
and  so  is  continually  obnoxious  and  liable  to  their  villanious  threats  and 
impressions,  whereas  all  men  should  be  left  free  in  the  disposal  of  their 
own ;  and  the  common  law  hath  declared  imposing  in  this  case  punishable 
'  with  the  forfaulter  and  omission  of  what  was  so  fraudulently  acquired,  and 
made  them  incapable  of  any  benefit  they  had  extorted  by  such  concussion ; 
and  without  such  caution  mankind  could  not  be  secured,  nor  the  honor  and 
interests  of  husbands  keeped  up  and  preserved  ~  against  the  invasions  and 
encroachments  of  their  younger  wives.  And  the  complainers,  as  children  of 
the  first  marriage  and  creditors,  are  not  to  be  defrauded  by  subsequent 
children,  who  are  less  favourable  in  law  than  they ;  especially  where  the 
matrimonial  provisions  are  more  than  implemented  to  these  younger 
children ;  and  George  Ramsay's  their  grandfather's  design,  is  to  get  him- 
self and  his  friends  to  be  the  only  managers  of  their  affiurs,  because  he  has 
the  greatest  part  of  their  means  in  his  hands  as  debitor,  that  so  he  may 
dilapidate  and  embezzle  what  he  pleases,  and  exclude  the  complainers, 
who  will  be  the  only  persons  who  behoved  to  look  to  the  welfare,  stand-* 
ing,  and  preservation  of  these  children,  and  for  recovery  and  seeking 
in  of  their  means ;  and  for  carrying  on  this  design,  she  stole  his  keys, 
and  broke  up  her  husband's  cabinets,  and  searched  his  whole  papers,  and 
forced  him  to  alter  his  testament,  and  insert  only  her  own  friends  as 
tutors  to  her  children,  who  on  the  event,  will  find  their  interests 
more    tenderly   espoused   by   the   complainers   than    by   her    pretended 
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ftiends,  who  are  truly  their  indirect  parties,  having  their  means  and  estate 
in  their  hands :  And  if  riots  of  this  nature  were  in  the  least  tennived  at» 
no  man,  either  as  to  his  goods  or  writs,  would  be  secure  against  the  insolent 
rapines  of  ane  wife,  liaving  easier  opportunities  then  any  other ;  and  as  if 
all  thir  practices  were  not  sufficient,  the  said  Margaret  Bamsay  has  these 
many  y^ars  pilfered^  squandered,  and  given  away  the  said  John  Lauder  his 
means  and  estate,  for  maintaining  her  father^  and  the  said  Doctor  Trotter, 
her  brother-in-law,  and  their  &milies,  in  bed,  boards  and  in  merchant  counts 
and  clothing,  so  that  he  spends  upwards  of  8000  merks  by  a  year  on  his 
family,  though  it  is  nottourly  known,  that  the  same  is  keeped  so  privately, 
that  she  does  not  bestow  the  half  of  it;  and  as  a  farther  evidence  of  the 
contrivance  and  knavery  amongst  them  to  cheat  and  abuse  the  said  John 
Lauder,  Doctor  Trotter  (who  was  employed  to  procure  the  foresaid  pre- 
tended patent,)  did  make  him  beleive  that  he  could  not  get  it  cheaper  than 
£100  sterling,  whereas  he  had  agreed  vnth  Mr.  Thomson  in  the  Cannogate 
for  1000  merks,  and  falsely  and  theftuously  keeped  the  other  800  merks  of 
it  to  himself,  and  yet  affirmed  he  had  given  him  the  whole  1800  merks, 
with  oaths,  till  he  was  confronted  with  the  said  William  (Thomson,  I  sup- 
pose ;^)  and  they  have  so  far  imposed  on  the  said  John,  that  they  have 
caused  him  deliver  back  to  the  said  Doctor  a  bond  for  600  merks,  though 
the  annual  rents  thereof  was  sufficient  salary  for  his  pretended  attendance 
as  a  physician,  which  (transaction  about  the  patent  ;2)  had  a  complication  of 
breach  of  trust  and  many  other  crimes  therein ;  and  when  Mr.  Thomson  re- 
fused to  deliver  up  the  patent  till  the  1000  merks  were  paid,  (which  was  to 
be  advanced  out  of  the  first  and  readiest  of  the  rents  owing  by  Edington  to 
the  said  John  Lauder,)  they  in  a  most  base  and  discreditable  manner  to 
the  reproaching  that  honour  and  integrity  with  which  he  has  lived  all  his 
time,  did  unpignorate  his  silver-plate,  whereon  his  name  and  arms  were  en- 
graven, with  the  said  Mr.  Thomson,  without  the  said  John  Lauder's  know- 
ledge or  privity ;  and  so  little  care  had  this  unjust  stepmother  and  bad  wife 
of  her  husband's  and  his  children's  fame,  that  she  did  oft  pavm  the  said 
silver  work  to  Widow  Cranston  and  others,  to  remain  as  ane  pledge  for 
money  she  borrowed  to  give  the  said  George  Ramsay  her  father,  and  Doc- 
tor Trotter  her  brother-in-law,  not  being  ashamed,  for  her  base  ends,  to 
bring  her  husband's  fame  and  credit  in  question,  whose  ingenuity  would 

1  >  Notes  by  Sir  T.  D.  Lauder. 
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have  abhorred  the  thoaghts  of  so  sordid  and  snaking  methods,  though  she 
would  rather  wodset  his  honour  than  want  money  for  herself  and  her  frirads 
to  carrj  on  theur  unworthy  designs;  and  the  Complainers  solemnly  protest 
that  nothing  could  have  proTailed  with  them  to  have  disooTered  the  usage 
they  have  met  with  had  it  not  been  notourly  known  already,  and  were  it  not 
to  assert  and  vindicate  their  Father^s  honour ;  and  therefore  the  above-named 
persons  ought  and  should  be  severely  punished  in  their  persons  and  goods, 
to  the  terror  and  example  of  others  not  to  commit  the  like  in  time  coming. 

De  Samenir  les  bracelets  faUes  de  cheveux  de  A.  Ii.de  W.^  tfc. — (This  ex- 
plained in  the  margin  thus :) — ^That's  to  say,  to  remember  the  bracelets 
made  of  the  hair  of  Andrew  Ramsay  of  Winton. 

And  to  all  the  former  acts  of  injustice  and  oppression,  the  said  Kaigaret 
Ramsay  added  a  step  farther  imposing  on  her  said  Husband ;  that  when  he 
was  prevailed  on  to  purchase  the  lands  of  Idington  from  her  Father,  and  to 
take  the  rights  to  himself  and  her  in  liferent,  and  to  Greofge  Lauder  their 
eldest  son,  in  fee,  the  same  is  most  unjustly  provided  to  his  heir  whatsom- 
ever,  so  that  failing  of  him  and  the  other  sons  of  that  marriage  the  said 
lands  might  fall  and  descend  to  their  sisters;  and  which  case  has  now 
existed  by  the  death  of  all  the  sons  of  that  marriage ;  and  whereof  no  ex- 
ample can  be  given  that  ever  a  parent  provided  lands  to  fall  to  his  daugh- 
ters where  he  had  sons  of  any  other  marriage.  Many  parents  have  pre- 
ferred their  daughters  in  their  estates,  and  excluded  their  brother  from  the 
succession,  but  never  any  parent  preferred  his  daughters  to  his  own  sons : 
but  all  this  was  the  e£Eect  of  her  influence  and  imposing,  and  noways  under- 
stood by  her  husband,  otherways  he  would  never  have  consented  to  so  un- 
just and  unreasonable  a  conveyance,  especially  his  daughter  being  compe- 
tently provided  and  married  without  it :  Likeas  when  this  contrivance  was 
made,  and  the  disposition  of  the  lands  of  Idington  so  taken,  the  said  John 
Lauder  was  truly  on  death-bed,  and  never  went  to  kirk  and  market  there- 
after, and  so  any  conception  the  said  tailzie  was  drawn  in  nor  his  accept- 
ance thereof,  could  never  prejudge  the  said  Sir  John  Lauder  his  heir,  to 
whose  enorme  hurt,  leesion,  and  prejudice  the  same  was,  and  therefore 
ought  and  should  be  reduced  at  his  instance,  as  well  as  being  impetrate  by 
imposition,  in  manner  foresdd,  as  also  ex  capite  kcti. 
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After  two  years  furceofe  of  juftice,  the  Parliament  called  by  King  MS.  A. 
Charles  the  Second  (whom  God  preferve)  did  fit  doun  the  1ft  of  Januar 
1661,  the  £.  of  Middleton  being  his  Maj.  Commiflioner  therein ;  wheir, 
according  to  old  cuftome,  their  ware  Domini  ad  Articulos^  et  Domini  ad 
Interdi&a  et  JudiciOj  the  firft  medling  with  civill  and  criminall  matters, 
the  other  only  with  matters  civill.  But  the  long  want  of  juftice,  throu 
the  confuiion  of  the  tymes,  occafioned  a  great  number  of  pleas  meirly 
civill  before  the  Lords  of  the  Bils :  who,  being  a  Parliament,  did  not  ty 
ibemfelves  to  law,  but,  upon  complaints  moft  unformall,  they  ordinarly 
reduced  decreits  given  by  the  Lords  of  the  Seflion  in  1649,  and  by  the 
Englifh  Judges ;  which  occafioned  much  clamor  againft  them,  efpecially 
againft  my  Lord  Cochrane,  who  was  Prefident  theirof,  for  his  forward- 
nefle  that  way.^ 

Before  this  Court  their  was  commenced  a  number  of  criminall  aftions 
containing  a  civill  conclufion,  or  rather  civill  aftions  on  a  criminall 


^  ^Marff.  NoteS]    Yea,  they  proceeded  soe  irregolarl j  in  Pittarrow  and  Craig's  case^  that  they 
did  not  80  much  as  examine  the  witnesses  upon  oath^  hut  took  their  naked  declarations.    Zeno- 
crates  at  Athens  was  dispenced  witL     See  this  at  huge  alibi.     Vide  infra,  folio  292,  Oairdner 
and  Tennent    See  August  1681,  in  the  manuscript  £•  pag.  212,  Pittarrow. 
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medium,  which  they  ordinarly  referred  to  parties  oaths  to  infer  the  con* 
clufion ;  contrare  to  the  coftome  in  criminalism  when  parties  are  not  tyed 
to  give  their  oath  to  infer  any  punilhment.  Among  other  qoaeftions,  this 
fell  in  to  he  dehated,  K  the  probation  of  a  criminall  medium  with  a  ciyiQ 
concluiion  in  a  civill  court  might  be  repeited  in  a  criminall  court  to  infer 
puniihment  ?  Which  they  &nd  not  relevant ;  but  that  the  party  might 
objeft  againft  the  witnefles  in  the  criminall  court,  and  to  have  them  ex- 
amined in  his  prefence,  which  is  not  permitted  in  a  civiU  court.  Before 
the  Lords  of  the  Bils  their  was  a  difpofition  reduced  by  the  Laird  of  Craig 
againft  Pittarro,  fwper  capite  /ratidis  et  circumventumisj  and  they  had 
made  him  drunk  when  he  gave  it ;  the  dilpofition  beiring  the  receipt  of 
10,000  ib.  as  the  price,  wheiras  he  never  receaved  a  denier :  but  the  deci- 
fion,  and  the  manner  of  it,  ware  more  in  a  parliamentary  nor  a  juridicall 
way. 

Before  the  Lords  aUb,  in  the  cafe  of  Montrofe  and  Argyle,  it  came  to 
be  debat.  Whither,  if  a  forfaultor  be  reduced  ah  initio^  and  declared  null, 
and  the  very  auftority  it  felfe  by  which  he  was  forfaulted  evacuated,  if  in 
that  cafe  the  donator  to  the  forfaulted  perfone  ought  to  be  countable  to  the 
perfone  reftored,  not  only  fra  the  date  of  his  reftitution,  but  fra  the  very 
day  and  dait  of  the  forfaultor.  Alledged  for  the  donator.  He  was  hofUB 
fideipqffeffbr^  quifru&u^sperceptosfacitfuas;  my  Lord  Argile  having  got 
the  gift  of  Montrofe*8  forfaultor  fra  a  Parliament  reput  and  holden  for 
the  tyme  to  be  a  lawftdl  Parliament,  and  by  vertue  theirof  20  years  in 
pofleffion;  as  in  a  decreit  of  reduftion  of  an  infeftment,  the  defender  is  onfie 
liable  fra  the  aft  of  litifconteftation,  if  fentence  follow  theiron,  tho  the 
decreit  bear  the  infeftment  craved  to  be  reduced,  to  have  been  from  the 
beginning,  to  be  now,  and  in  all  time  coming,  null  and  of  nane  availl,  &c. 
Alledged  for  Montrofle,  Their  was  a  difference  betuixt  a  reftitution  ex 
gratia  and  ex  juflitioj  and  wheir  the  authority  by  which  the  forfaultor 
was  prononced  is  funditus  tane  away.  In  that  ex  gratia^  it's  true,  the 
donator  fruQus  fadtfiwsy  but  not  in  that  ex  ju/iiHa^  which  is  Montrofe's 
cafe.  Farder  alledged.  It's  of  dangerous  confequence  to  bring  men  upon 
the  ftage  for  giving  aftive  obedience  to  Afts  of  Parliament,  reput  and 
holden  to  be  lawfull  for  the  tyme,  and  a  long  time  after,  tho  refcinded. 
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Their  ware  many  pleas  of  this  nature  before  the  Lords  of  Articles  and 
BUs,  againft  particular  perfones  for  fynes  and  forfaultors,  and  wrongs  done, 
fra  the  1638  to  1651,  and  1660,  and  for  particular  murders,  and  flaughters, 
and  burnings,  done  20  years  before,  wheirin  parties  ware  very  eameft,  for 
fear  the  Aft  of  Indemnity  Ihould  pas  before  the  doiing  of  their  procefles : 
and  the  Commiffioner  was  forced  to  put  a  demurre  upon  thefle  aftions,  til 
the  King's  mind  fhould  be  knowen  theiranent. 

20  Febr.  1665.  Toune  of  Edenburgh  contra  S""  W.  Thomfon.—The  k.  foL  53. 
Counfell  of  Edenburgh,  without  the  concurfe  of  the  craffcs  and  their  ex- 
traordinary deacons,  having  depofed  Sir  W'^  Thomfone  their  clerk  for 
this  fault,  that  the  Excife  of  their  toune  being  formed  to  3  or  4  brewars  by 
way  of  tack  and  contraft,  wheirin  the  Counfell  fubfcry ves  their  part  of 
the  tack,  and  remits  to  S*^  W™  to  fie  the  fermorars  fubfcryye  for  payment 
of  the  duety ;  and  he  negle&ing  to  get  their  hands  theirto  by  the  fpace  of 
yeir  and  day,  and  at  the  expiring  of  the  tack  the  fermorars  craving  eafe 
of  the  duety,  and  being  threatned  with  a  charge  of  homing,  the  Toune  finds 
the  tack  not  fubfcryved ;  and  they  having  ordered  Sir  W"^  to  fie  it  done, 
and  committed  it  to  him  by  ane  ad  of  their  Counfell,  they  reprefenting  to 
him  his  fault,  he  fubmits  his  cenfure  to  the  Counfell,  who  immediatly 
depofes  him  without  ather  citation,  libell,  or  any  other  folemnitie.  He 
theiron  raifes  reduftion  upon  4  reafones,  which  are  fet  doune  at  large  in 
the  Informations.  The  Lords  at  the  advyfing  of  the  caufe  fell  1*^  on  the 
relevancy  of  the  caufe  of  his  depofition.  After  feme  debate  anent  the 
method  to  be  obferved,  they  fand  the  caufe  of  his  depofition  relevant 
unlefs  he  could  prove  the  tacks  ware  yet  fubfcr}rved.  The  reafons 
moving  the  Lords  ware  1™^,  That  fo  great  a  negleft  was  a  prefimiption  of 
dole  on  Sir  W™'*  fyde,  tho  he  offered  to  make  up  the  damage  fufi;ained 
by  the  Toune  throw  the  fermorars  their  not  fubfcry ving ;  and  2**,  They 
thought,  that  tho  the  way  of  procedure  was  fomewhat  illegall  againft  a 
derk  provided  ad  vitam  to  his  place,  yet  that  mtilta  fieri  non  debent  qtUB 
fa&a  valentj  efpeciallie  betwixt  a  Mr.  and  a  fervant.  The  DiQ)ute  I 
have  at  large.  A&or^  Wedderbum,  Sinclar,  &  Lockhart. — Alter^  Wallace, 
Cunyghame,  and  M^Keinzie. 
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A.  fol.  56.  b,  10  Nov'  1666.  Archbifchop  of  &  Arubrais  and  his  tackfmen.—ln  this 
cafe  found,  that  the  Aft  of  P.  declariBg  all  yalaatioiis  and  decreita  of  plat 
null,  deduced  fince  the  1637*  did  put  the  intrometton  with  the  tejmda  in 
mala  fide  to  pay  to  anie  other  albeit  they  payed  by  yertue  of  a  fentence. 
Ador^  Sinclar. — AUery  Beton. 

A.  fol.  57.     20  Decembris  1666.    Dundee  contra  Arhroth The  Baillies  of  Aber- 

brothock  having  borrowed  fome  canons  from  their  neihbours  in  Dundie, 
for  defence  of  their  toune  againft  the  Englilh  in  anno  1651,  for  which 
they  gave  bond,  ather  to  deliver  the  lame  unhurt,  or  elfe  to  pay  500  fii; 
[merks]  as  their  price ;  and  the  haill  maritime  tonnes  of  Angus  being  fub- 
dued,  thir  canons  ware  tane  away  vi  majare  ;  wheiron  the  merchands  of 
Dundie  having  charged  the  Arbroth  men  ather  to  deliver,  or  to  pay  the 
500  fii.  They  fulpend  on  this  reafon,  that  by  the  bond  it*s  clear  to  be 
contraQus  commodate  by  the  nature  of  which  contraft,  commodatarius  nan 
tenetur  prejlare  cqfus  fortuitos^  nifi  culpa  precedat  cqfum  ;  and  the  canons 
being  tane  away  without  any  fault  of  theirs,  they  cannot  be  lyable  to  the 
foume  charged  for.  Anfwer  :  heir,  pa&ojufceperant  infe  cqfum  fortuu 
tuniy  and  fo  moft  be  liable  for  the  fame,  tho  by  the  nature  of  commodaium 
they  would  not  be  liable ;  for  heir,  in  cafe  of  faikie  of  re-deliverie,  they 
obliih  them  to  pay  500  fii.  as  the  price.  The  Lords  fand  the  reafon  of 
fufpeniion  relevant  to  alToilzie  them,  unles  the  chargers  would  conde- 
fchend  on  fome  negleft  on  their  part  to  deliver  the  canon,  and  fand  them 
not  liable  to  pay  the  price  contained  in  the  bond,  which  was  rathir  adjefted 
nomine  pomcB. — A&oTj  Balfour  &  M'Keinzie. — AUer^  Lockhart  &I>inmuire. 
jmo  Nov^  1668. — Theirafter  this  caufe  came  to  be  debat  in  p\r(pfentid\ 
D\ominorumj'\  upon  the  claufe  contained  in  the  bond,  that  they  Ihould 
deliver  the  guns  without  any  hurt  or  fcaith,  which  comprehends  fortui- 
tous cafes  prcBter  naturam  commodati  ;  2^^*  Alledged,  this  was  not  comma- 
datum  Jimplex  et  regulars^  but  cpfiimntumy  wheir/?^  L.  3*~*,  D.  Commodati, 
omne  damnum  ejl  prejlandum.  The  Lords  fand  that  claufe  in  the  bond, 
without  hurt  or  fcaith,  did  not  comprehend  fortuitous  cafes ;  that  it  was 
not  commodatum  (BJlimatum  properlie,  but  a  liquidation  of  the  value  in 
caife  of  fcaith  ;  for  in  commodato  cBjlimato  pretium  eft  in  traditione. 
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Dec  i667.  In  the  forfaid  caufip  betwkt  fome  honeft  men  in  Dundie  A.  fol.  59. 
and  Arbroth  the  quaeftion  ran,  whither  the  bond  granted  by  Arbroth  was 
cammodaium  or  miUuum.  The  Lo.  fand  it  was  conceaved  in  the  termes 
of  a  cammodaium;  and  the  faid  vis  t7iq;or  being  cqfiLs  fortuUusy  Arbroth 
was  not  bound  praeflare  iftum  cqfum  nifi  culpa  pr<BceJJerit  cqfum.  They 
alfo  found  they  ware  bound  ex  natura  commodati  in  exa&iffimMn  diligerir 
tiam  for  prefervation  of  the  guns.  And  in  fuit  of  this  qusBftion  their  did 
arife  another,  viz^  if  the  diligence  required  behoved  to  be  antecedent  to 
the  fortuitous  cafe  or  fubfequent, — ^the  obligation  to  do  diligence  for 
recoverie  theirof  ftill  remaining  after  that  accident.  Thus  Arbroth  ware 
forced  to  condefchend  on  fome  a£ts  of  diligence ;  and  the  Lords,  before 
anfwer,  ordained  Dundie  to  condefchend  on  particular  afts  of  negleft,  and 
then  to  confider  at  the  adviiing  of  the  caufe,  if  the  diligence  done  was 
relevant  to  aflbilzie  fra  reftitution. 

Then  on  Nov'  1668,  when  thir  diligences  came  to  be  advyfed,  the 
caufe  was  againe  debat  on  the  claufe  of  the  bond  and  the  nature  of  com- 
modatum  {Bftimaium  ;  after  which  the  Lords  fand  as  is  before  fet  doune. 
Videjup.  20  Dec'  1666,  thir  fame  parties. 

4^  Februarij  1668.  On  Mr.  W°-  Somervell  being  condemned  in  a  cri-  A.  fol.  59. 
minall  court  for  ufury,  and  having  railed  a  Reduftion  of  the  verdift  of 
the  affife,  before  the  Lords  of  Sefiion,  on  error  and  iniquity  committed  by 
them,  it  came  to  be  debated.  If  the  verdift  of  ane  aflife  might  be  reduced 
on  that  ground  before  the  Lords.  Contended,  the  Juftice  Depute  being  a 
judge  diftind  and  independent  fra  the  Civill  judge,  and  the  verdift  of 
ane  affife  being  a  foverain  fentence  of  a  Criminall  court,  it  could  not  fall 
under  the  compas  of  the  Lords  of  the  Seffion  or  their  revieu ;  and  it*s  a 
novelty,  and  of  a  dangerous  confequence,  to  reduce  the  verdift  of  ane 
criminall  affife.  On  the  other  hand  alledged,  that  they  craved  only  the 
verdift  to  be  reduced  as  to  the  civill  efPefts  of  it,  and  not  as  to  the  cri- 
minall. This  was  ane  aftion  extraordinarie,  and  never  heard  of  before ; 
the  fame  came  not  to  a  fentence,  but  was  agried. — A&oTj  Harper  &  Wal- 
lace.— Alter^  Lockhart. 
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A.  fbl.  60.  Junij  1668.  Aboat  this  tyme  was  given  in  a  bill  to  the  Lords  of  S. 
Counfell,  complaining  on  my  Lord  Stormond  for  fraadolenft  abftrafting  of 
Gibfone  the  Laird  of  Durie's  niece»  to  whom  the  cuftodie  of  hir  perfone 
in  law  belonged,  and  for  being  art  and  part  theiro^  by  acceffion  athw 
antecedent,  concomitant,  or  fubfequent,  visf  ratihabition,  approbation, 
knowledge,  &c.  This  bill  was  given  in  by  Dune,  and  after  a  long  diipute, 
the  wholle  refulting  in  my  Lo.  Stormonth*s  oath,  he  denied  all  acceffion 
theirto ;  tho  it  was  ftronglie  foapfonned  he  was  not  firie. 

A.  fol.  75.  18  June  1670.  Pro&or  JifcaU  of  the  Ifles  contra  WaUaces^  executors 
of  the  late  Bifclwp  tlieir. — Their  was  a  competition  betwixt  the  Com- 
miflar  of  Glalgow  and  the  Commiflar  of  the  Hes,  who  had  the  right 
of  confirmation  of  the  Bifchop's  teftament.  Alledged  for  Glaigow,  that 
Regula  regulans  of  confirmations  is  domiciliam  defun&i  et  ubi  habebat 

focum  et  larem.  But  fo  it  is,  he  had  his  refidence,  his  wife,  his  baimes, 
and  his  familie  in  Glafgow;  and  tho  he  was  Bifchop  of  the  Bes,  and 
died  their,  yet  he  had  not  fo  much  as  a  pot  or  a  pan  their,  and  when 
he  went  their,  it  was  onlie  itinerarlie,  but  nowayes  animo  remanendi. 
Alledged  for  the  CommiflTar  of  the  Bes,  that  he  being  Bifchop  their,  pre- 

Jumptionejeu  Jidione  juriSf  he  moft  be  prefumed  to  have  had  his  refidence 
their ;  at  the  leaft,  by  the  law  of  God  and  the  Ecclefiafticall  canons,  he 
ought  to  have  refided  their ;  itemj  he  divided  the  yeir  and  ftayed  all  the 
*  winter  in  Gla%ow,  but  the  wholle  fummer  he  was  conltantly  in  the  Bes ; 
and  wheir  its  faid  he  had  alfo  his  armor  and  pleniihing,  both  ipirituall 
and  temporall,  at  Glafgow,  Sir  Geo.  Lockhart  offered  him  to  prove 
he  had  both  books  and  brande  in  the  Bes ;  itemj  he  died  their.  As  to  the 
non-refidence  Glafgow  anfwered,  that  the  reft  of  the  clergie  had  dif- 
penfed  with  that  in  refpeft  of  his  valetudinarines.  The  Lords  finds  the 
Bes  fliould  be  preferred,  if,  at  the  tyme  of  his  death,  he  was  their  animo 
remanendif  which  they  offered  to  prove.   AiSoTj  Wallace.   AltcTi  Lockhart. 

A.  fol.  78.        2^®  Julij  1670.     Dumbar  contra  Mr.  Murdoch  M^keinzie^  Bifchop  of 
Murray. — This  was  a  declarator  at  this  Dumbar*s  inftance  ag^  the  Bif* 
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chop  and  his  fone,  comiiar  of  Murrayi  to  heir  and  lie  it  found  and 
declared^  that  he  hes  the  fole  and  undoubted  right  of  the  comifar 
clerkihip  of  Murray  in  all  tyme  coming,  and  for  bygaines  craves  repe- 
tition of  the  wholle  benefits  and  obventions  of  the  faid  office  ever  iince 
his  unjuft  and  illegall  deprivation  by  the  Bifchop.  It  being  demanded 
by  the  Bifchop  by  what  right  or  title  he  laid  clame  to  that  office,  it  was 
anfwered,  he  had  right  from  Mr.  John  Hay,  who  was  eftabliflied  comifar 
of  Murray,  by  the  King  himfelfe,  in  his  gift  under  the  Great  Seall  in  1646, 
and  ratified  theirafter  in  Pari,  who,  by  his  faid  gift,  had  power  to  eleft 
and  choife  fuch  clerks  as  he  pleafed  himfelfe,  which  clerks  fo  chofen  by 
him,  ware  to  bruik,  ad  vitam  ;  and,  conforme  to  this  power,  he  nominat 
this  perihuar  clerk,  who  ever  continued  in  the  peaceable  poffeflion  theirof 
till  the  Aa  of  Reftitution  of  Bifchops  in  1662,  at  which  tyme  the  defender 
moft  unorderlie  thruft  him  out  and  placed  in  his  oune  fone,  who  has  ay 
poflelTed  iincefyne.  Then  the  Bifchop  alledged  that  his  right  was  null, 
and  fo  could  not  be  declared,  becaufe  he  was  placed  a  nan  habente  potef- 
totem  to  place  him,  in  fo  far  as,  eftOj  argumenti  cati/hj  the  gift  granted  to 
Comifar  Hay  had  borne  a  expreffe  power  to  place  a  clerk,  the  fame  was 
ovi]ieJltltis  curuBf  and  could  operat  nothing  in  prejudice  of  the  King,  (who 
at  that  tyme,  notwithftanding  of  the  gift,  might  have  difpofed  on  the  faid 
clerkfhip  to  whom  he  pleafed,)  nor  of  the  Bifchops,  who,  by  the  Aft  of 
Reftitution,  ware  ftated  in  his  place :  and  they  called  to  mind  a  praftique 
in  1647  betwixt  the  Bifchop  of  Galloway,  and — wheir  the  Bifchop  having 
empowered  his  comiflar  to  choyfe  and  admitt  proftors,  it  was  found  by 
this  power  he  could  not  enter  a  proftor  fifcall.  But,  2^**,  The  difpofitive 
claufe  in  all  writs,  (whither  they  be  charters,  gifts,  or  other  writs,)  being 
that  which  regulates  the  wholle  tenor  and  ftrain  of  the  writ,  wheir  anie- 
thing  is  omitted  out  of  the  fame  its  no  wayes  underftood  to  be  tranfmitted 
at  all,^ — ^but  fo  it  is  heir ;  theirs  no  mention  in  the  faid  claufe  of  the  gift 
of  the  comifar*clerk(hip  or  of  any  power  of  eftablifhing  a  clerk.  To  thir 
2  it  was  anfwered,  that  it  was  fufficient  the  power  was  in  any  part  of  the 
gift.     They  ware  to  have  the  Lords  anfwer  on  this.     Then  alledged, 

^  Fide  Cragiumipag.  150,  circa  mediam. 
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3^,  abfolvitor  fira  thiB  perfhuity  becaofe  its  offered  to  be  proyen  that 
the  perihuar  hes  homologat  the  right  of  the  faid  office  inherent  in  the 
defender's  perfone,  and  hes  paft  from  anie  pretended  right  of  his  onne, 
in  fo  far  as  he,  by  a  fubfcryyed  minut  betuixt  him  and  the  Bifchop,  hes 
acknowledged  the  Bifchop  to  have  a  good  right,  and  hes  renonced  his 
oune  clame  and  condefchends  to  deliver  up  the  regifters  and  other  writs 
concerning  the  office,^  providing  the  Bifchop  pay  him,  by  the  fpace  of  3 
years,  300  fii.  yearUe,  which  the  Bifchop  is  content  to  do.  To  which  it 
was  anfwered,  that  for  the  Bifchop  to  found  on  that  minut  is  propriam 
turpitudinem  detegercj  becaufe  its  offered  to  be  proven  that  when  the  Aft 
of  Beftitution  of  Bifchops  was  making,  the  defender  fent  frequentlie  for 
the  perfhuer  and  fhowed  him  whow  the  King  and  Pari,  was  about  the 
reftoring  of  Bifchops  in  integrum  to  all  their  former  priviledges  and  con- 
ceflions,  and  the  caffing  and  annulling  of  all  provifions  to  offices  procured 
in  the  tyme  of  the  troubles ;  item^  prefentlie  on  the  making  of  the  Aft 
he  caufed  double  the  fame,  (onlie  he  keiped  out  the  falvo  that  was  made 
in  favors  of  comifars,  their  clerks  and  others,  who  ware  in  pofleffion  of 
their  offices,)  and,  fo  mutilat,  did  (how  it  to  the  perihuar,  and  told  him 
that  was  the  Aft  made ;  which  falfe  and  difingenuous  reprefentation  was 
the  impuliive  caufe  and  inducement  that  moved  the  perihuar  to  enter  in 
that  contraft  with  the  Bifchop,  and  he  never  difcovered  his  error  till  the 
Aft  was  publiihed  beiring  in  gremio  a  referve  ut  fupra.  It  was  replied, 
this  was  ighorantia  juris^  which  excufes  none,  and  can  never  liberat  him 
of  the  minute ;  he,  being  then  major  Jciens  et  prudensj  and  a  man  that 
know  the  lawes  of  the  kingdome,  at  the  leift  ihould  have  knowen  the 
fame.  The  Lords  fand  the  reafon  relevant  to  be  proven  ather  by  the 
Bifchop's  oath  or  the  witnelTes  prefent  at  their  communing. 

A.foL79,     2^®  Julij,  1670.     Sir  Alesf  Cunyghame  of  Camflceith  contra  the  Toune 

^'     '    of  HadinUmn. — This   was   a    charge   for   deliverie  to   him   of  a  cup, 

or  of  15  ib.  f.  as  the  price  theirof,  which  the  faid  toune  was  decerned 

by  the  comifars  to  make  payment  of  to  him,  as  he  who  had  win  the 

^  Vide  D.  17  Febr.  1624,  Thomsone. 


1670.  OF  SCOTISH  AFPAIEa  9 

lame  at  their  horfe  race.  The  reafon  of  fufpenfion  was,  that  this  being 
about  a  horfe  race,  it  was  no  way  a  confiftoriaU  matter,  and  fo  the  comifars 
ware  not  judges  competent  to  the  fame ;  but  e/lo  they  had  bein  judges, 
they  comitted  manifeft  iniquitie,  in  fo  far  as  they  repelled  a  unanfwerable 
defence  in  law,  viz^  that  Camikeich  could  never  be  heard  to  feik  the  cup, 
faecaufe  they  offered  them  to  prove,  that  being  wieghted  at  the  louping  on 
and  at  the  leaping  of,  he  was  lighter  when  he  leipt  of  then  when  he  began, 
and  fo  can  never  plead  the  cup ;  and  this,  tho  the  lame  was  proven  by  the 
judges  fwom  and  appointed  for  wying  them.  Anfwered, — This  \&  jw 
dfifj  to  the  toune,  and  nowayes  competent  to  them,  but  only  to  the  2^  rider, 
who  compeirs  not.  Itemj  denies  their  ware  anie  fuch  perfones  fwome  to 
wy  them,  as  alfo  oflBbrs  to  prove  the  cuftome  in  that  place  is  that  they  do 
not  wy  them  at  their  leaping  of,  which  Q>eciaU  cuftome  moft  derogat  to 
the  generall  cuftome  of  wying  them  elfewheir ;  quia  fpedalia  derogant 
generalilnis.  This  cuflome  was  found  relevant.  A&ar.  Charger^  Cunyg* 
hame;  AUer^  Sinclair. 

16  Julij  1670.  Vicount  of  Starmand  contra  E.  of  NoHhe/k.—The  E.  A.  fol.82, 
of  Northeflc,  then  E.  of  Ethie,  having  imployed  the  Vicount  of  Stormond 
by  his  miffive  letter,  to  procure  to  him  the  change  of  his  title  of  honor, 
declaring  that  what  he  fhould  expend  in  doing  theiroi^  he  fhould  thouk- 
fuUy  repay  the  fame.  The  Vicount  having  procured  the  lame  by  the 
mediation  of  Mr.  Andro  Hay,  and  having  given  above  100  ib.  fterling 
thdrfor,  perlhues  the  £.  upon  his  miffive,  for  reimburling  him  that  and 
his  other  expences.  Their  defence  was  upon  compenlation.  A&or^  Mr. 
W«  Murray.— -4/ter, 

29  Julij  1670.  I  hear  their  is  ane  improbation  raifed  at  my  Lord  A.  fol.  85, 
Butherford*8  inftance,  againft  on  John  Rutherford,  a  fervand  of  his  ' 
umquhile  brothers,  and  on  who  intrometted  with  his  eftate  divers  years, 
of  fbme  bonds  granted  to  the  laid  Jo.  by  the  deceift  Lo.  Rutherford, 
amonting  neir  to  2000  ib.  fterling,  with  a  generall  difcharge  of  my  Lo.^s 
of  all  he  could  charge  him  with,  and  ane  affignation  to  fundrie  debts  due 
to  my  Lord*    The  reafons  againft  the  affignation  are,  1%  offers  to  prove 
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my  Lo.  was  lying  in  the  Abbey  fick  that  day  wheiron  the  laid  affignation 
is  forged  to  have  bein  fubfcrived,  and  yet  it  bean  fubfcryved  at  London ; 
fo  this  reafon  is  on  alibis  and  for  adminicling  the  lame,  they  adduce  Ja. 
Borthuick's  count-book,  beiring  that  a  potion  of  phyfick  was  adminiftrat  to 
my.Lord  that  day,  he  lying  in  the  Abbey.  2^,  theirs  on  Broun,  (defigned 
in  the  aflignation,  indweller  in  Lauder,)  who  is  writer  theiro^  and  alfb 
fubfcrives  as  a  witnefle,  their  was  never  fuch  a  man,  nather  dead  nor 
living  ;  or  if  they  can  adduce  any  fuch  man,  then  they  offer  to  prove  ihat*s 
not  his  hand  writ.  Vide  infra^  thir  perfones  hanged,  folio  309. 
A.  fol.  105,       27  July  1671.     In  the  forfaid  Lnprobation  mentioned  at  number  101, 

No.  224 

betwixt  my  Lo.  Rutherfiird  and  Captain  Rutherford,  the  Advocats  in 
ther  reafoning  entring  upon  the  matter,  the  Lords  ordered  Ro^  Hamil- 
ton, maifler,  to  goe  and  bring  the  defender  out  of  the  tolbooth,  wheir  he 
had  lyen  of  a  long  tyme  before,  to  their  prefence,  in  caife  their  ihould  any 
thing  occurre  wheiron  he  might  be  interrogat  by  them;  whille  he  is 
coming  over,  he  pretends  their  ware  fome  papers  in  Collifton's  chamber 
in  Befle  wind,  which  would  be  of  great  ufe  to  him  if  he  took  them  with 
him ;  and,  theirfor,  begged  leive  to  fetch  them,  and  paroled  he  ihould 
prefentlie  retume.  The  maifler  trufting  him  iimplie,  Rutherfiird  makes 
his  efcape ;  the  rumor  wheirof  running  up  and  doune  the  toune,  Towie 
Barclay,  who  was  lately  but  releafed  from  his  confinement  at  Glafgow, 
comes  in  to  the  Lords  in  the  Inner  houfe  and  proffered  to  find  him  out 
and  fetch  him  againe  within  ane  hower :  which  accordingly  he  did,  with  a 
great  deall  of  zeall,  exprefiing  that  he  could  not  abyde  cheatrie  by  anie 
thing  in  the  world ;  fuch  perfones  know  ane  another's  lurking-places  fo 
weiU.     [No.  101,  fol.  85,  No.  664,  fol.  309.] 

A.  fol.  85,         3  November  1670.     Toune  of  Iruing  contra  Robertland. — Camikeich 
being  addebted  in  a  certaine  foume  of  money  to  Campbell,  writter 

in  Edenburgh,  he  employed  a  meflenger,  with  15  or  16  Highlandmen  he 
got  at  Dumbartan,  to  go  to  Sir  Alexander's  houfe  at  Robertland,  with  let- 
ters of  poinding,  to  poind  fuch  goods  and  geir  as  they  found  on  the  ground 
of  the  lands,  or  in  his  dwelling-houfe.  Sir  Alexander  was  from  home  ; — 
they  poind  fome  horfes,  &c.,  and  brings  them  nixt  morning  to  the  mercat 
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crofle  of  Lming  (as  ufe  is)  to  be  appryfed  their.  Sir  Alexander  gets 
notice  of  it ;  he  runs  to  the  Earle  of  Eglingtoun,  as  bailzie  of  the  jurif- 
diftion,  complaines  whow  he  was  affi-onted,  that  fome  had  come  and  plun- 
dered his  houfe  under  the  pretext  of  poinding ;  procures  from  him  fome 
20  men  to  go  and  recover  them.  With  thir  men  he  enters  Iruing,  and 
with  violence  offers  to  hinder  their  poinding.  The  Proveft  being  prefent, 
entreated  them  to  behave  civilly,  and  remember  they  ware  in  a  brugh- 
royall.  Robertland's  man,  after  much  infolent  boafting,  drew  his  fword, 
and  ran  at  the  Proveft,  and  would  undoubtedly  have  flain  him,  had  he  not 
bein  immediatly  knockt  doune  by  fome  of  the  toune-officers,  and  killed. 
Now,  Iruing  is  perihuing  before  the  Secret  Counfell,  a  ryot  and  convoca- 
tion of  our  Soveraine  Lord's  leidges,  and  a  impeding  the  execution  of  his 
Majefties  laws  in  contrare  the  Afts  of  Parliament ;  and  he  againft  them, 
for  the  llaughter. — The  Toune  was  aflbilzied. 

The  Advocats  at  laft  having  boated  on  the  10  of  January  1671,  they  A.  foL  «5  b. 
having  made  a  feceffion  for  fome  weeks  becaufe  of  the  Regulations,  we 
r^tume  to  our  former  Obferves. 

2  Februarij  1671-     Earle  ofArgile  againft  Oeo.  Cambell. — The  EarleA.fol.ss  b. 

.  No  122 

perfhues   the    Shiref,   as  having  bein   chamberlane  to  his  Father   the 

^ace  of  divers  years,  to  compt  for  his  intromiffion  with  the  rent  of  his 

lands.     Againft  which  it  was  alledged,  that  he  could  not  compt  for  his 

intromiffion  thefle  years,  in  reQ>ed  he  had  a  generall  difcharge  of  the 

then  Marquis,  pofterior  to  all  the  intromiffions  libelled,  viz*  in  anno  1649» 

wheirin  this  very  perfhuar  is  a  witnes.     To  which  it  was  replied,  that 

the  Shiref  was  in  mala  fide  to  take  a  difcharge  of  the  then  Marquis, 

this  perlhuar's  father ;  becaufe,  before  the  fame,  he  was  involved  in  fundry 

hainous,  enorme,  and  atrocious  afts  of  treafon,  for  which  he  was  their- 

after  forfault  in  anno  1661,  and  fo  was  incapable  by  the  law  to  grant  any 

difcharge.^     Duplied,   the  faids  afts  of  treafon  committed  by  him,  for 

'  L.  19«  D.  de  R.  Juris,  Unusquisgue  debet  ecire  eonditionem  efue,  ^v.  See  6  Decembris 
IG09,  Cunyghame  and  Home.  See  Balfour's  Collection  of  Practiques^  Tit  19  of  payment^  tn 
principio :  It  'b  folio  82. 
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which  theirafter  he  was  forfiiult,  being  moft  latent  and  fecret,  nather 
could  I  (nor  indeid  was  I  obleidged)  to  know  them,  nnles  they  had  bein 
nottor  to  the  whoUe  country  as  they  ware  not :  and  thus  was  it  decyded 
in  B^ent  Morton's  cafe,^  who,  16  years  after  the  hSty  being  accufed  for 
the  treafonable  concealing  of  King  Hendrie's  murder,  no  difpofitions 
nor  other  deids  whatfomever  made  by  him,  all  that  tyme  before  hb 
acculation,  ware  quarrelled ;  and  of  all  neceffity  and  reafon  it  moft  be 
fo,  wheir  the  crimes  are  latent  and  not  obvious  to  every  man's  capadtie, 
as  was  in  Morton's  cafe,  and  fo  alfo  heir ;  elfe  what  a  horrible  uncer- 
tainty  would  men  be  put  to,  to  know  the  moft  privie  and  clofe  intrigues 
of  thofle  with  whom  they  contraft  or  have  otherwayes  to  do^  leift  they 
be  lying  in  the  guilt  of  treafon.  2^  He  can  never  pretend  that  hb 
Father  could  not  then  grant  a  valid  difcharge  as  being  q/lridtu  crimine 
IceftB  majeftatis  ;  becaufe  by  the  decreit  of  forfaultor  given  againft  him, 
it  appears  that  the  main  afts  and  crimes  for  which  he  was  forfault  ware 
aU  committed  by  him  after  his  granting  the  laid  difcharge,  vis^  in  1654, 
in  which  he  complied  mightily  with  the  Ufurper ;  for  tho  in  his  criminall 
libell  their  was  many  other  things  accumulat  againft  him,  which  ware 
perpetrat  before  the  date  of  the  faid  difcharge,  yet  his  complyance  in 
1654  was  the  thing  the  Advocat  then  infift;ed  only  on ;  and  he  declaired 
he  reflxifted  his  fummonds  iheirto.  3^^  Craig,  page  86  in  initio^  teUs, 
that  payment  may  be  lawfully  made  to  ane  guilty  of  treafon  at  any  tyme 
before  fentence,  which  he  may  alfo  difcharge  ;  but  Ua  g/?,  this  difcharge 
proceided  upon  payment  made  to  this  purfhuar's  Father  of  the  rents  of 
the  lands  intrometted  with  by  him ;  Ergo :  (vide  infroy  nutnero  406.)  The 
£[arle]  alfo  alledged,  that,  notwithftanding  of  this  difcharge,  the  defen- 
der muft  count  to  him  for  fome  particulars  of  his  intromiffion  that  he 
(hould  pitch  upon,  becaufe  he  offered  him  to  prove  by  the  defender's 
oath,  that  he  had  not  counted  for  the  fame.  To  this  it  was  anfwered, 
that  the  difcharge  behoved  to  liberat  him  from  giving  his  oath  anent  any 
intromiffion  with  the  grantor's  rents  before  the  date  of  the  fame ;  and  that 


»  Reo  majettoHs  non  rede  §olvit  dMior,  L.e  Cad L.  T.  Mafestatis,  4«* /.  ^ eegu. :  D.  de 
mUuttonibut^  See  Hope  Tit  of  Treaaon,  folio  mihi,  246.  Sie  Gnig,  page  86,  nmn.  446  &  479. 
Conranui,  libro  5  CommentaHarum,  eapite  tiliimo. 


1671.  OF  SCOTISH  AFFAIRS-  13 

it  ware  a  very  dangerous  thing  if  men  ware  put  to  their  oath  wheir  they 
fufficiendy  inftruft  hy  writ,  efpecially  confidering  that  it 's  now  20  years 
and  more  fince  he  counted  and  gave  up  all  his  inftruftions  to  this  per- 
fhuar*s  Father,  upon  which  exaft  account  followed  this  difcharge,  and 
that  tanH  temporis  intervaUum  produces  in  law  prohahle  ohlivion ;  yea, 
the  halfe  of  it  fuffices  ;  Mqfcardus  de  ProbattonUmSj  Conclus.  1128.  Re* 
plied  :  the  defender  had  no  prejudice  to  give  his  oath,  tho  it  was  in  faSto 
antiquo^  hecaufe  if  he  fhould  depone  nan  memini  whither  I  counted  for 
fuch  or  luch  particulars,  hut  for  ought  I  know  I  did ;  this  will  aflbilzie 
the  defender,  in  regard  his  depoiition  proves  not  the  perfhuar's  replie. 
The  Lords  ordained  the  defender  to  depone.  This  was  my  Lord  Preii- 
dent's  doing,  he  heing  ay  Lord  Argyle's  great  eonfident.  It  was  admired 
hy  all,  that  he  blufhed  not  to  make  a  reply  upon  his  Father's  forfaultor, 
and  whow  he  had  committed  many  treafonable  crimes  before  the  dif- 
charge ;  and  to  fie  him,  rather  than  tyne  his  caufe,  fuffer  his  Father  to 
be  reproached  and  demeaned  as  a  traitor,  of  new  againe,  by  his  oune  ad- 
vocats. 

3  Februarij  1671.  Lard  Dumferling  contra  the  vaffells  of  thai  Lordr  A.  f.  89, 
Jhip. — He  having  given  in  a  bill  to  the  Exchequer,  defiring  they  might  not  g^\  ^^^ 
enter  any  of  the  vaflalls  of  that  Lordfhip,  but  that  they  might  all  pas  by  him,  Manuacript, 
as  having  a  three  19  years'  tack  of  the  wholle  cafualties,  obventions,  and 
few  fermes  theirof,  at  leift  that  they  would  enter  none  til  they  produced  a 
certificat  under  his  hand  that  he  was  fatiffied  anent  their  compofition.  It 
was  alledged  for  the  waflalls,  that  the  Earle's  right  was  null,  hecaufe  of  the 
law,  long  tacks,  fuch  as  this  was,  are  equivalent  to  ane  alienation ;  and  all 
alienations  of  the  King's  annexed  propertie  and  proper  patrimonie  of  the 
Croun,  are  difcharged  by  many  A£ts  of  Pari. ;  but,  ita  efij  the  Lordihip 
and  Abbacy  of  Dumferling  is  of  the  property  annexed  to  the  Croun,  tho 
not  by  the  generall  aft  in  1587,  yet  by  a  pofterior  aft  in  1593,  its  fpecially 
annexed,  and  it  mod  be  alfo  fuppofed  to  be  comprehended  in  the  aft  of 
Annexation  1633.  2^%  the  tack  being  granted  in  1641,  and  his  Maj.  con- 
fidering that  many  things  had  efcaped  both  his  oune  and  his  royall  Father's 
hands  during  the  tyme  of  thefle  confiifions,  he  hes,  in  1661,  revocked  all 
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deids  done  by  him  then,  and  tho  by  ane  particular  aft  in  1661,  this  tack 
be  excepted  fra  his  Maj.  revocation,  yet  it  moft  fall  under  the  lame ; 
becaufe,  l^',  The  suBtfalvo^  according  to  its  explication  in  1633,  referves  all 
parties  intreflTes  as  they  ware  before  the  making  of  thefle  ratifications. 
2^j  The  explanation  of  the  tack  wheiron  my  Lord  Dumferling  layes 
greateft  ftrefle,  is  not  ratified  at  all,  and  fo  it  is  undoubtedly  revocked. 
It  was  anfwered  to  the  1,  That  if  the  Lordihip  of  Dumferling  ware  indeid 
of  the  annexed  property,  the  fewars  and  yaflells  would  be  fo  ftrongly 
founded  on  law,  reafon,  and  afts  of  parliament,  that  it  would  not  be  eafie 
to  returne  them  ane  folid  anfwer ;  but  that  their  cafe  was  nothing  fuch, 
for  that  Lordfhip  belonged  not  to  the  King,  jure  publico  feu  corance^  but 
jure  private  propria  et  jure  fucceffionisj  as  air  ferved  and  retoured  to  his 
mother.  Quean  Anne,  in  1629,  to  whom  it  was  difponed  by  King  James 
at  Upflo,  (upon  Abbot  Pitcaime's  refignation  in  his  hands,)  per  morgani- 
ticanij  and  in  a  morning  gift,  which  irredeemable  difpofition  is  confirmed 
in  the  fame  Parliament,  wheirin  throw  miftake,  its  forfooth  annexed  to  the 
Croun,  vi:!^.  in  1593,  and  ihe  was  theirupon  infeft  by  charter  and  feafine 
which  are  yet  extant  to  (how ;  now  it  falling  to  the  King  as  air,  and  being 
privat  patrimonie,  what  power  a  baron  or  gentleman  hes,  the  King  moft 
have  the  fame  in  difpoling  of  it,  fetting  it  in  tackes  or  otherwayes  at  his 
pleafure;    ItOj  Craigiusy  pag.  110,  and  its  expreflly  fo  ratified  by  the 
Pari.  1612,  aft  10.     Replied, — ^That  the  infefhnent  given  to  Quean  Anne 
was  undoubtedly  a  null  infefhnent,  and  if  it  had  bein  quarrelled,  it  could 
never  have  bein  fuitained ;  and  it  having  bein  produced  and  proponed  on 
in  the  proces  perlhued  at  the  inftance  of  my  Lord  Secretary,  as  Lord  of 
the  Regality  of  Muflebrugh,  (which  of  old  was  a  part  of  the  Abbacy  of 
Dumferling,)  againfl  the  fewars  of  Coufland,  it  was  not  found  a  valid  right 
wheirupon  to  defend ;  and  whatever  was  in  that,  the  faid  Lordfliip  recur- 
ring to  King  Charles  as  air  to  his  mother,  it  became  againe  of  its  oune 
nature,  and  returned  to  be  of  the  patrimony  of  the  Croun,  and  fo  is  to 
be  underflood  in  the  annexation  of  the  fuperiorities  of  Kirklands  made  in 
1633. — This  went  to  interlocutor,  and  they  found  the  Lordihip  of  Dum- 
fermling  was  truely  of  the  annexed  property;  but  they  waved  it,  and 
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would  not  give  forth  their  anfwer  to  his  bill ;  wheirupon  I  hear  he  hes 
made  new  addrefles  to  his  Majefty. 

13  Februarij  1671.  Lord  Halton  contra  Scrimgeor. — This  was  a  de-A.fol.8d,90, 
darator  of  his  gift  of  ulHmtis  hceres  to  the  deceift  Earle  of  Dundie. 
Againft  which  it  was  alledged  for  Eirkton,  that  their  could  he  no  decla- 
rator, becaufe  by  the  very  chartor  produced  by  them  in  proces,  there 
was  a  claufe  of  fubftitution  conceaved  in  favours  of  the  defender's  good- 
fire,  wheirby  failzeing  of  aires  maiU  of  Dudhop,  the  lands  ware  tailzied 
to  Eirktoun  and  his  aires.  Itenij  offered  to  prove  by  writs  in  the  chartor 
chefl,  (which  had  bein  given  up  to  Halton  upon  a  naked  bill,)  that  he 
was  within  the  9^  degrie  of  confanguinity  to  the  laft  Earle,  and  that  all 
by  the  male  line ;  for  proving  wheirof,  he  craved  infpeftion  of  the  faid 
chartor  cheft.  This  was  denied  him,  and  he  was  appointed  to  perihiie 
ane  exhibition  theirof  againft  Halton,  as  accords,  for  making  his  ipecifick 
fibnes  appear.  And  for  the  tailzie,  it  was  brocken  fince,  upon  which  the 
gift  was  declared,  referving  utfupra.     This  was  thought  hard. 

13  Februarij  1671.  Earle  ofArgyle  contra  the  Lard  of  M^Naughton.k.  fol.  90, 
— This  is  a  declarator  of  property  of  the  foreft  or  mountaine  of  Ben- 
bowie.  Againft  which  alledged  for  M^Naughtan,  that  the  fame  was  pro- 
perly his,  lying  within  the  bofome  of  his  lands,  environed  theirby  at 
3  comers,  and  lying  open  only  at  one ;  it  was  alfo  contained  in  fome  of 
his  feafins,  he  had  been  in  pofleffion  of  it  thefle  100  of  years,  by  all  deids 
and  a&s  of  pofleffion  and  property,  and  by  debarring  the  perfliuar  from 
the  fame.  Anfwered,  that  any  a£ts  of  pofleflion  he  had,  ware  only 
as  fubforreft;er  to  him,  and  fo  can  never  be  relevant  to  infer  property, 
wheirafi  the  Earle  pofleft  by  all  a6te  of  dominion  that  can  be  condefchended 
on ;  and  it  ware  a  ftrange  thing  in  the  Hielands  to  fi;ear  any  doubt  who 
was  heritor  of  that  forefi,  fince  it  was  never  controverted  their  but  its 
the  Earles,  and  he  hes  flain  a  150  deer  in  it  at  a  tyme,  and  hes  inter- 
rupted any  pofleflion  the  defender  ^ad.  Iteniy  their  is  quinquenniall 
pofleflSon  retoured,  anterior  to  the  for^aultor,  which  is  eneugh  to  the  King 
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and  his  donator,  by  aft  of  parliament    They  being  both  alike  {Nregnant 
in  their  alledgeances,  their  is  a  mutoall  probation  appointed  them,  Aanc 
inde^  for  leading  witnefles  upon  their  pofleffion.     They  will  both  get 
witnefles  eneugh  to  prove  what  they  pleafe.     Vide  infira^  nnmber  348. 
A.  fol.  196,      25  Junij  1672.    The  Lords  having  confidered  the  probation  nied  in  the 

No.  348. 

action,  marked  ^j9ra  at  number  131,  betuixt  the  £.  of  Argyle  and  the 
Laird  of  M^Naughton,  they  find  the  foreft  contended  for  to  be  a  pairt  of 
my  Lord  Argyle's  property,  and  theirfor  decemes  M'Naoghtan  to  remove 
their  from.  Every  on  forfaw  this  would  be  the  fitte  of  that  aftion,  con- 
fidering  the  perlhuars  probable  intres  in  the  Prefident. 

A.  fol.  91.  22  Februarij  1671.  Earle  of  ErroU  contra  the  E.  of  Fmlatar  and 
others. — The  Barronie  of  ArroU  being  fold  in  this  £arle*s  minority,  to 
my  Lo.  Einnoulle  for  589,000  mks, ;  in  the  contra&,  Kinnoule,  and 
fundry  others  with  him,  ware  oblifht  with  that  vaft  price  to  ladify  the 
particular  debts  given  them  up^  which  burdeined  the  eftate  of  Enroll, 
and  to  report  valid  difcharges  theirof.  This  perihuit  is  now  for  leing 
if  the  money  was  employed  for  the  ufe  to  which  it  was  defUnat,  and  for 
reporting  thefle  difcharges. 

A.  fol.  91,        23  Februarij  1671.     The  Tutors  and  Mother  of  Govane.— 

This  Govane's  goodfire  and  £Btther  having  bein  merchands  in  Glalgow, 
and  hir  £Btther  dicing  and  leiving  hir,  his  only  child,  behind  him  in  hir 
non-age,  heritrix  of  a  confiderable  forton,  what  in  land,  what  in  money, 
the  goodfire,  (of  whofle  acquiring  the  wholle  means  was,)  being  on  fife, 
became  adminifirator  of  the  law  to  his  grandchild,  and  in  his  teftament 
did  nominat  feveral  perfones  in  whom  he  much  reUed  as  hir  tutors,  being 
perfones  alfo  fib  to  the  pupill,  who,  es/uper  abundanti^  took  a  dative  and 
fand  caution.  The  lafle  being  now  out  of  hir  infancy,  viz^  paft  7  years 
of  age,  the  tutors,  by  an  aftion  againft  the  mother,  (who  yet  oontinues  a 
widow,)  craves  the  perfone  of  the  pupill  may  be  ezhibite  to  them,  to  the 
effeft  they  may  have  the  cuftody  of  hir  conforme  to  the  conftant  law  and 
praftife  of  this  kingdome,  which  prefumes  tutors  will  be  more  carefuU  of 
the  education  of  pupills,  and  not  fo  indulgent,  by  which  many  are  iadly 
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corrapted,  as  the  mother  will  he.  The  Lords,  hecaufe  they  difcovered 
aoe  inclination  in  my  Lord  Prefident  towards  the  tutors,  they  theirfor,  in 
a  hang,  combined  in  behalf  of  the  mother,  only  becaufe  it  was  repre- 
fented  to  them  that  the  Frefident  was  a  fireind  to  the  tutors,  and  carried 
it  oyer  his  belly,  that  the  child  Ifhould  continue  with  the  mother.  Vide 
14  Julij  1627,  Noble ;  4  Julij  1629^  L.  Langihaw  cant.  Muire,  and  the 
cafes  their. 

It  is  uncontroverted  but  the  Members  of  the  Golledge  of  Juftiee  in  civUu  A.  fol.  94, 
bus  hsLYe  priB/cripiianem  et  privilegium/orij  none  others,  by  Afts  of  Pari, 
being  judges  competent  of  their  civill  aftions  but  the  Lords  of  Seffion 
only ;  but  whither  it  be  fo  in  cHminaMbus^  as  ryots  or  the  like,^  may  be 
much  doubted.     Upon  the  on  hand,  it  feimes  that  the  Magiftrats  of  Eden- 
brugh,  (tho  juftices  of  peace  within  themfelfes,)  nor  no  inferior  judges  to 
the  Lords  of  Seffion,  S[ecret]  GounfeU,  or  Juftiee,  can  medle  with  them, 
becaufe,  by  A6b  23  Pari.  1661,  ratifieng  the  wholle  Golledge  of  Juftiee 
priviledges,  its  declared,  that  all  liberties  and  immunities  belonging  to  the 
Lords  of  Seffion  are  extended  to  belong  and  appertain  by  [to]  the  Advo- 
cats  and  all  other  Members  of  the  Golledge  of  Juftiee,^  but  Ha  eft  hy  ex- 
prefle  Aft  of  the  fame  Pari.,  visf-  Aft  38,  containing  inftruftions  to  the 
juftices,  the  faids  juftices  of  peace  have  no  power  to  medle  with  the  Lords 
of  Seffion,  ergOj  naither  with  the  other  members  of  Seffion  ;^  yet  by  that 
fame  38  Aft  it  would  feime,  in  the  matter  of  riots  and  fuch  like,  the  mem- 
bers of  Seffion  may  be  puniihed  and  proceided  againft  by  the  juftices  of 
peace,  and  confequently  by  the  Magiftrats  of  Edenbrugh,  becaufe  they 
are  empowered  to  proceid  againft  all  offenders  whatfoever  under  the  de* 
gries  of  noblemen,  prelats,  counfelors,  and  Senators  of  the  Golledge  of 
Juftiee,  unles  we  fay  the  wholle  members  of  Seffion,  moft  be  underftood 


1  Patilus  Yoet^  in  his  tract  de  StattOis,  pag.  282^  states  this  queestion^  and  thinks  ane  exemp- 
tion to  Advocats  from  answering  to  Inferior  courts  of  this  kind  should  not  extend  to  Criminall 
actions. 

'  Vide  mj  Observes  on  the  occurrents  in  the  Session  in  January  1 677>  in  Tom  Baird  and  B. 
Gharteris'  case,  pag.  5,  6,  &c.  [f.  272,  n.  531.] 

«  Fide  infra,  fdio  319,  [No.  72 J,  §  7.] 
VOL.  I.  C 
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their  under  the  Senators  of  the  C.  of  J.,  as  enjoying  all  the  fame  privi- 
ledges  with  them.  Our  priviledges  got  a  fore  dafh  in  1670,  by  the  8  A€t 
of  that  Pari,  wheir  the  Lords  of  Seffion  their  priviledges  are  ratified,  and 
nothing  of  the  reft.     Sie  my  animadverfions  upon  that  A6):. 

A.fol.  94,  5  Martij  1671*  JEarle  of  Monteith  4*  '^  ^-  o/Daiichry. — This  was 
a  mutuall  ryot  perfhued  hinc  inde  before  the  Gounfell.  Douchry  pof- 
feffing  fome  of  my  Lord  Airth's  lands  as  tennent,  and  refuting  to 
remove,  my  Lord  gets  decreit  of  removing  againft  him,  and  their- 
upon  he  is  ejefted  by  the  fhiref ;  notwithftanding  wheirof  he  intrudes 
himfelfe  in  pofleffion  again ;  wheiron  Airth  takes  out  a  caption  againft 
him,  and  fends  to  take  him.  He  takes  out  a  proteftion  and  waves  it 
about  his  head,  and  bad  the  beft  of  them  offer  to  ftir  him  when  he  had 
that.  They  defired  a  fight  of  it;  he  refuting,  they  thought  themfelfes  not 
oblidged  to  take  notice  of  it  tho  it  ware,  feing  it  could  defend  him  only 
from  perfonaU  debts,  but  not  from  caption  for  not  obeying  a  decreit  of 
removing  and  ejeftion,  and  fo  offered  to  take  him ;  he,  his  fones,  and 
fervants,  drew  their  fwords,  firft  hurt  feverall  of  Airth's  men,  and  mutilat 
one  [man]  of  2  of  his  fingers.  The  Lords  having  examined  both  their 
witnefles  found  Douchrie  the  [firft]  aggreflbr,  and  theirupon  laid  him  in 
prifon. 

A.fol.94,  5  Martij  1671.  Two  Merchands  in  Dundy^  contra  the  Prove/l  and 
Bailzies  theirof. — This  was  ane  aftion  for  wrongous  imprifonment  againft 
the  Magiflxats,  who  ware  alledged,  out  of  malice,  to  have  called  thir  2 
perfones  to  caufe  them  depone  upon  oath  whow  much  wine  they  had  fold 
out  to  their  cuftomers ;  to  the  effeft  they  might  know  what  they  had  to  exaft 
of  theffe  retailers  for  making  up  their  proportion  of  cuflx)me  and  excife, 
which,  by  Aa  of  Pari,  the  brugh  payes  to  the  Kingis  Majefty.  This  the 
merchands  refufed  to  do  as  a  thing  extraordinar,  not  praftized  in  Edin- 
brugh,  nor  any  place  in  Scotland,  and  done  only  of  purpofe  to  make 
all  ventoners  go  by  them,  and  fo  break  their  trade.  Upon  their  re- 
fulkU  they  ware  comitted  to  prifon,  wheirof  they  now  complain  to  the 
Counfall. 


No.  J  59 
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9  Martij  1671> — My  Lord  Adoocat  4*  Ex/kin  ofDun^  hi*  informer^  a^  A.  fol.  94, 

IiO«  162* 

Charles  Robertfone  Sf  his  2J(meSj  indweUer  in  the  Braes  of  Mar. — This 
was  a  ryot  perfhued  againft  the  2  boyes  as  the  piincipall  aftors,  and  againft 
the  Father  as  hounder  out,  commander,  at  leiit  ratihabiter,  for  throwing 
doime,  vi  armataj  openly  in  day  light,  with  intention  to  opprefle  the 
fubjefts,  a  ibeild  belonging  to  Dun,  wheirin  he  made  his  butter,  cheife, 
and  other  milknes,  before  the  Criminall  judges.  Alledged,  by  Sir  G. 
Mackeinzie,  for  the  2  baimes,  that  they  could  not  pas  to  the  knowledge  of 
ane  affife,  becaufe,  being  infra  pubertatem^  within  the  years  of  14  when 
they  committed  the  faft,  they  ware  not  doli  capacesj  and  fo  not  punifhable 
of  the  law,  Anfwered ; — Tho  they  were  not  puberesj  yet  they  ware  pu- 
bertoH  proximij  ms^  12  or  13  years  old  at  leift,  and  at  which  tyme  the 
law  prefumes  them  to  be  doli  capaces.  Whowever,  in  regard  of  their 
non-age,  the  Adyocat  declared,  their  convidion  of  this  crime  ihould  not 
infer  danger  ather  of  life  or  limb,  but  only  pomam  esiraardinariam. 
The  Juftices  fand  them  of  the  age  wheir  they  ware  capable  of  dole  and 
mifcheiff,  and  theirfor  found  they  ihould  pas  to  the  knowledge  of  ane 
inqueft.  This  was  a  great  interloquitor :  fie  the  like  debat  on  the  24  of 
Auguft  1612,  Mauchan  ag^  James  Midleton,  for  flaughter  of  his  fone,  in 
my  Gompend  of  the  wholle  criminall  regifters. 

2^,  Alledged  for  the  Father,  that  he  cannot  pas  to  the  knowledge  of 
ane  inqueift,  becaufe,  he  being  only  pannelled  as  ane  acceflbr,  for  giving 
command  and  order  to  his  fones  to  do  the  crime,  till  they  who  ware 
conyeined  as  the  principall  aftors  be  tryed  and  difcuft  and  found  guilty, 
he  cannot  pas  to  ane  affife,  conforme  to  the  law  of  the  kingdome,  and 
particularly  the  ftatutes  of  K.  Dayid  the  2^,  cap.  29,  and,  if  the  principall 
aftors  ware  abfent,  a  Judge  could  not  proceid  againft  the  complices. 
Anfwered  Adyocat ; — The  fame  ware  moft  unjuft,  and  he  fuppofed  a  man 
had  giyen  a  warrand  in  writ  for  killing  another ;  accordingly,  the  murder 
was  committed,  and  notorie  can/lot  de  carpore  delist.  The  commander  is 
accufed  for  giving  the  warrand, — ^he  denies  it  not, — ^fhall  his  punifliment 
befuperceided  and  he  goe  fiie,  becaufe,  forfooth,  the  principall  after,  and 
his  inftrument,  is  fugitive,  and  cannot  be  got,  nttllo  modo. — The  Lords 
found  the  Father  (hould  alfo  pas  to  the  knowledge  of  ane  inqueft,  notwith- 
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ftanding  be  was  only  a  complice,  and  the  main  a£ton  ware  not  yet 
convia.^ 

Then  it  was  controyerted  whow  the  Father's  order  could  be  proveni 
for  Jcripto  it  could  not  be,  feing  none  would  be  fo  mad  as  to  give  under 
their  hands  a  order  for  committing  a  crime  ;^  and  againft  the  proving  it 
by  witnefles,  it  was  alledged  it  was  of  the  nature  of  mandatum^  but  man^ 
data  in  civUibu^  cannot  be  proven  by  witnefles ;  ergo  mnlto  magu  moft  it 
be  fo  in  crimincUibus.  Yet  the  Lords  fand  their  was  no  other  way  to 
prove  commands  of  crymes  but  by  witnes,  and  theirfor  fultained  it  fo  pro- 
bable. Then  alledged,  if  it  ihould  be  proven  that  the  Father  commanded 
them,  the  boyes  behoved  to  pas  firie,  becaufe  they  did  it  in  obedience  to 
their  father's  command,  and  in  jure  velle  non  creditur  qui  obtemperat 
imperio  patris;  and  cited  alfo  ane  aft  of  adjumall  in  the  year  1662,  wheir 
on  John  Rae  being  panneUed  for  thift,  this  defence  was  proponed  by 
Mr.  Thomas  Baird, — ^that  he  was  impubesj  and  fo  not  doli  capax^  and  he 
did  it  in  obedience  to  his  father's  command ;  Sir  6.  Mackeinzie's  felfe, 
fitting  then  Juftice  Depute,  admitted  the  defence  and  aflbilzied  the  boy. 
My  Lo.  Newbayth  chanced  to  lay,  it  was  p^me  judicatum ;  Sir  Greo. 
anfwered,  it  was  moft  juft,  and  that  he  had  determined  as  legally  while  he 
fat  Juftice  as  he  or  any  that  would  come  after  him.  This  occafioned  a 
great  heat  betueen  them,  and  gave  rife  to  feverall  reparties.  Tet  I  dif- 
covered  my  Lo.  Advocat,  S.  G.  Lockhart,  and  others,  of  the  mind  that 
that  fentence  1662  was  rafh  and  inconfiderat ;  whowever,  I  have  heard 
it  had  fome  weight,  in  1662,  to  aiToilzie  Greorge  Campbell,  Shiref  of  Argile, 
of  fundry  flaughters  committed  by  him,  that  he  did  them  at  command  of 
the  Marquis  of  Argile,  cui  bene  re/i/lere  non  poterat. 

Then  2  witnefles  ware  brought  in  for  proving  the  hSt.  Objefted 
againft  them ; — They  could  not  be  received,  becaufe  they  ware  canfdj 
criminisj  prefent  at  the  committing  of  the  cryme,  of  the  number  of  thofle 

1  Fide  Id  Januar,  1679,  Todridge,  pag.  4S.  R.  Ma.  lib.  4,  ca.  26.  Vide  this  8iutamed  in  the 
triall  of  Classicus'  complices,  as  its  related  bj  Plinius  2''^,  lib.  3^,  Epitt  9***. 

'  By  oath  of  party  it  could  not  be  proTen,  because  it  imported  life  or  limb.  Item,  nemo 
tenetur,  jurare  in  propriam  iurpidinem.  Fide  infra,  num.  295  and  445,  in  Donfenneling  and 
Calandar's  case,  prepefinem. 
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convocat,  and  as  guilty,  if  not  more,  of  the  crime  than  the  panneUs ;  and 
who  have  got  aflurance  of  impunity  from  the  perfliuar,  (with  whom  they 
collude,)  that  they  (hall  never  he  trouhled  for  their  offence,  providing 
they  come  in,  and,  hy  their  depofitions,  fylle  the  panneUs.^  Anfwers 
Advocat ; — Regulariter  confdj  criminis  non  admittuntur?  Yet  that  rule 
is  only  to  he  underftood  in  criminibus  capitalUms  infamiam  irroganttbus^ 
in  tcUibm  non  admittuntur  confdj  criminis^  quia  gravitis  verfatur  prce- 
judicium^  unles  it  he  in  criminibics  exceptis^  fuch  as  IsBfe-majefty,  &c., 
but  in  fuch  petty  inconiiderable  crimes  as  this,  wheir  a  pecuniary  mulft 
comes  only  to  he  impofed,  focij  criminis  may  very  weiU  be  admitted  to 
depone  againft  them,  tho  in  no  cafe  can  they  be  ufed  for  them.  Beplies 
pannell ; — That  he  oppones  the  inviolable  praftife  repelling  correos  delidi  ; 
item,  intreats  the  King's  Advocat  to  remember  whow  ftoutly  he  plead  in 
the  cafe  of  Captain  Barclay,  that  confdj  criminis  could  not  be  admitted 
to  bear  witnes,  and  ware  for  that  reafon  repelled ;  item,  the  Law  of  the 
Ifajefty  exprefly  repeUs  confdos  criminis  fra  teftimony  without  any  fuch 
diftinftion  as  my  Lord  Advocat  makes,  Stat.  2^  Rcf^  Primi  cap.  34,  and 
his  diftinftion  feimes  rather  to  be  in  the  contrare;  for  in  criminibus 
gravioribus  et  capitalibus  maxims  intere/l  rdpublicce  ea  detegi  ne  maneata 
impunita;  and  theirfor  all  manner  of  probation  ought  to  be  admitted, 
but  in  levioribus  not  fo ;  item,  better  that  no  crime  in  the  world  ever 
ihould  be  proven  than  that  it  (hould  be  made  out  by  falfe  menfwom 
.raikals  fuch  as  the  confdj  criminis  for  the  moft  part  are :  Jatius  e/l  iwr 
punitum  relintjuere  nocentem^  ^c.  Hope  likewayes  in  his  colleftions.  Tit. 
of  Treafon,  tells  of  a  ftatute  of  feffion  in  1591,  by  which  infamous  perfons, 
fodj  criminis^  and  others,  are  admitted  to  bear  witnes  in  the  cafe  of  laefe- 
nutj^fty^  cuAd  that  this  ftatute  was  made  upon  a  quaere  from  the  then 
. joftices.  Duplies  Advocat,  That  Barclayes  cafe  meits  not  becaufe  that 
was  in  crimine  capitali^  but  fuch  is  not  this ;  item,  the  Law  of  the  Ma* 
jefty  moft  be  underftood  with  that  diftinftion ;   and  for  the  citation  out 


1  Vide  HippoUtum  de  MarsUiit  my.  209»  Grammaiieut  deeU.  25  4*  28  4*  ^6. 
'  See  tliis  cue  at  laige»  both  in  Sir  O.  Mackeinsie's  pleadings,  pa^na  207*  &  in  his  Criminalism 
pagina  844. 
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of  Hope^  the  lame  is  not  authentickf  it  being  only  Hope  the  younger, 
nather  does  he  ever  remember  of  fuch  ane  a&  of  fedenint ;  nizt,  it  ware 
impoffible  to  prove  ryots  of  this  nature,  if  they  admit  not  perfones  pre- 
lent  at  the  fiaift  to  be  witnefles ;  and  this  is  ordinarly  done  in  fyuhries 
perihued  civilly,  and  deforcements  perflmed  criminally,  efpedally  before 
the  Secret  Gounfell,  wheir  they  proceid  per  viam  %nquifitioni$.  Triplied, 
The  laws  being  abfolute,  we  ought  not  to  admit  of  any  difUn&ion,  vbi  lex 
non  diflingtUi  nee  nos^  Sfc.  The  Lords  found  the  witneffes  not  receaveable^ 
in  regard  they  wBreJbcij  criminis.  The  Advocat  was  hudgely  diipleafed 
with  this  interloquitor,  and  laid,  the  King  and  Country  loft  not  fo  great  a 
interlocutor  theffe  20  years :  and  truly  S.  Greorge  Lockhart,  and  others, 
thought  it  unjuft  in  its  generality,  and  thought  the  Judges  fhould  have 
infert  in  their  interlocutor  the  particularities  of  this  cafe,  that  moved 
them  to  determine  fo.  Vide  LJinalem  c.  de  accfifaiiarUbui  clarum  parag. 
ult.  Qu.  21,  de  Socio  criminis  et  de  mandatore  ;  itetn^  Qu.  60,  tarn  de  eetate 
minuente  deli3um  quam  de  mandatojuperioris: 

The  affife  being  endofed,  they  ware  aflbibded  for  want  of  jH'obatione.^ 
If  Dun  had  perihued  it  before  the  Counfell,  he  would  have  got  the 
father's  oath  upon  his  order,  or  ratihabition  of  his  Tone's  ryot,  which  he 
could  not  get  in  the  Criminall  court,  and  that  would  have  made  fhortar 
proces.  Their  be  5  great  interlocutors  in  tiiis  one  feckles  caufe,  and 
which  will  prove  leading  caifes  in  all  proceffes  heirafter.  Vide  etiam 
MattluBum  cap.  Jecundo  prolegomenon.  Qui  crimina  pqffunt  admitteref 
ubi  de  impvberibus;  itenh  de  Probationibtu^  cap.  2^  de  Teftibus  pag. 
731,  dejbciis  criminisj  et  pqffim  alibi. 

A.  fol.  100,  22  June  1671. — The  inhabitants  of  the  toune  of  Rutherglen  perihues 
James  Biddell,  prefent  proveft  of  their  brugh,  before  the  Secret  Coun* 
fell,  to  the  effeft  he  may  be  punifhed  and  cenfured  by  them  for  male- 
veriation  in  bis  office.  The  articles  libelled  ware,  that  he  wronguoufly, 
and  at  his  oune  hand,  emprifoned  feverall  of  the  burgefles  of  the  toune, 

1  Vis^  the  apparent  coUudoD,  and  that  their  uras  no  penury  of  witnesaes,  it  no  bemg  erimem 
oectdtum. 
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and  fined  them  ere  he  would  fet  them  at  liberty ;  that  he  took  bribes  to 
do  what  he  was  oblidged  to  do  by  his  office ;  that  he  gave  decreits  con- 
demnatory wheir  by  the  depofition  of  the  witnefles  he  ihould  have  aflbil- 
zied,  and  aflbilzied  wheir  by  the  depofitions  he  ihould  condemne ;  that 
he  profaned  the  Saboth  day  by  drinking  openly  the  tyme  of  divine  fervice, 
and  fcoffing  fuch  as  came  from  fermon,  and  laying,  he  got  more  good  of 
the  aill  he  had  been  drinking,  then  ever  he  got  of  preaching :  item,  for 
dighting  and  riddling  his  malt  on  the  laid  day,  and  for  contemning  the 
JEQng's  birthnlay,  and  not  caufing  it  to  be  obferved,  with  many  other 
deids  of  oppreffion  and  profanenes.  He  did  not  deny  the  faid  deeds, 
but  ftudied  to  diminiih  them  by  feme  qualities,  as  that  he  emprifoned 
none  but  fuch  againft  whom  their  ware  decreits,  and  afts  of  warding, 
iflued  out,  &c.  The  Lords  fand  the  complaint  relevant,  and  admitted 
the  points  of  it  to  their  probation.  Their  ware  very  great  prefumptions 
for  making  it  appear  that  he  had  overafted ;  yet  it  was  thought  a  ticlifh 
proces  if  feditious  and  mutinous  burgefles  ware  heard  thus  way  to  ftage 
their  magiftrats  the  very  tyme  of  their  office,  which  tends  to  the  con- 
tempt of  authority,  and  might  be  made  a  precedent  for  far  greater  maters, 
and  that  the  Convention  of  Borrows  would  have  bein  more  proper  judges 
of  it  then  the  Gounfell.^ 

29  Junij  1671. — In.  the  caufe  of  the  Provefl  of  Ruthglen,  at  num.  179)  A.  foL  lOO, 
the  Lords  of  Secret  Counfell  confidering  the  probation,  deprived  him 
from  his  office. 

29  Junij  1671. — ^Young  Drum  Somervell  and  his  fpoufe,  Greorge  Grar  A.  fol.  lOO, 
hame's  daughter,  ware  perlfhued  by  Gaptaine  Bind  before  the  [Secret]  Coun- 
fell for  clandeftine  and  diforderly  marieng,  contrare  to  the  34  Aft  of  Pari, 
in  1661.     The  Lords,  conforme  to  the  tenor  of  the  faid  Aft,  fined  him 
in  500  ib.,  and  commanded  him  to  prifon,  their  to  flay  for  3  moneths.^ 


^  Bj  the  Roman  law,  no  magUtrat  oonld  be  penhaed  during  ihe  tyme  of  hu  office,  $ed  pott 
adminittratumem  depoiUam  nm  debet  excedere  urbeper  50  diet.  Quoniam  AUaehiamenta  cap. 
«&.  ibique  Titubu  in  cod. 

'  The  22  act  in  1649  is  yet  severer. 
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A.  fol.  103.       7  Julij  1671. — Their  is  a  declarator  raafed  at  the  inftance  of  the  E.  of 
Sutherland)  againft  the  Earles  of  Erroll  and  Marfhell,  for  declaring  that 
the  Precedency,  both  in  Parliament,  Counfell,  and  other  places,  belonges 
to  him ;  togither  with  an  improbation  of  all  fuch  writs  as  any  way  may 
inflruft  their  antiquity  beyond  his,  kc.     Vide  infra  numb.  271. 
A.  fol.  115.       24  Nov™  1671. — The  haill  termes  of  the  improbation  (mentioned 
fupra  at  number  206,)   at   Sutherland's  inftance    againft  Erroll    and 
Merihell  for  the  precedency  being  run,  certification  was  this  day  granted 
againft  all  patents  of  honor  or  other  writs  whatfomever,  granted  to  the 
faid  Earles,   which  can  any  wayes  inftru6):  their  precedencie,  becaufe 
they  ware  not  produced;  but  for  any  other  writs   that  could  admi- 
nicle the  fame,  or  collaterally  fpeiks  of  the  faids  Earles,  belonging  to  other 
perfons,  refufes  certification  againft  thefle ;  but  thought  the  faid  Earles, 
qua  ConftAble  et  qua  Marfhell,  to  have  the  place  at  leift,  will  not  dip 
theiron,  becaufe  Sutherland's  fummons  is  not  againft  them,  qua  tales^  but 
only  as  Earles ;  fo  that  this  conteft  was  only  for  the  Ladies  their  place,  for 
the  Conftabulary  and  Marifchalat  being  perfonall  dignities,  their  Ladies 
take  no  place  theirby,  but  the  Countes  of  Sutherland,  if  he  be  ane  older 
Earle,  will  take  the  place  of  them.     It  was  judged  a  new  pra6tique  to 
admit  certification  againft  patents,  which  are  in  publick  cu/lodiay  and  that 
the  fureft  and  moft  noble  of  all  others,  visf  the  Records  of  Parliament. 
Vide  infra  numb.  298. 
A.  fol.  124,       16  Januarij  1672. — ^My  Lord  Erroll's  prodlors  having  ftopt  the  cer- 
No.  298.      tification  (granted  T^p-a  at  num.  271,)  againft  all  patents  of  honour  or 
other  writs  granted  immediatly  and  dire£tly  to  himfelfe  and  his  prede- 
ceflbrs,  Earles  of  ErroU,  in  fo  far  as  they  could  inftrudt  precedency  before 
Sutherland,  and  they  being  of  new  heard  upon  that  point,  it  was  alledged, 
for  Erroll,  that  no  certification  could  be  admitted,  becaufe  patents  of  honor 
ware  not  the  fubjedt  matter  of  improbations  nor  certifications,  unles  the 
perihuar  laid  claime  to  the  defender's  title  of  honour  wheirby  he  and  his 
predeceflbrs  are  created  or  defigned  Earles  of  Erroll,  which  is  not  the  cafe; 
and,  in  ane  improbation,  the  defender's  and  perlfhuar's  rights  and  intrefts 
moft  be  in  eodemfubjeQoy  which  is  not  heir,  the  perihuar 's  title  of  honour 
and  the  defender's  being  things  quite  different,  and  which  may  both  fubfift 
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as  res  mere  difparaUe  ;  and  in  ane  improbation  the  perfhuar  and  defender 
moft  both  be  pretenders  to  dominion  in  the  thing  concerning  which  im- 
probation is  moved,  as,  for  inftance,  in  improbation  of  rights  of  lands,  the 
perfhuar  moft  libell  he  ftands  infeft  in  thefle  lands,  and  the  defender's 
rights  called  for  moft  be  rights  of  infeftment,  or  fuch  rights  as  may  affe^l 
the  lands  wheirin  the  perlfhuar  libeUs  he  ftands  infeft,  elfe  his  title  will 
not  be  fuftained,  nor  any  certification  granted,  and  the  only  proper  way 
to  perfhue  precedency  is  by  a  declarator.  Replied, — Tho  the  perlfhuar 
and  defender's  title  ware  different  things,  yet  he  had  good  intres  to  per- 
ihue  this  improbation,  becaufe  precedency,  which  confequentially  arofe 
from  their  patents,  was  the  fubje6t  matter  of  the  debate.  Sie  the  anfwers 
to  this  and  the  other  replies  in  the  Information.  The  Lords  {totis  viribus 
obnitente  Pra^de^)  found  fuch  writs  as  patents  and  the  like  ware  not  the 
iiibiedt  matter  of  a  certification,  becaufe  the  perfhuar's  and  defender's 
rights  ware  not  circa  idem  ;  and  my  Lord  Advocat  reafoned  againft  the 
perihuar's  confequentiaU  intres,  that,  if  it  ware  enough  to  fuftain  the  ad- 
mitting a  certification,  then,  by  the  fame  rule,  a  man  only  ferved  air  to 
his  father  might  crave  improbation  or  certification  againft  writs  granted 
by  his  goodfire  or  others,  tho  he  is  not  ferved  air  to  them,  their  being  a 
good  confequentiall  intrefle.  2^,  A  man  infeft  in  a  milne  might,  upon 
that  ground,  crave  ceiiification  againft  the  evidents  of  another  milne  neir 
him,  by  which  he  finds  himfelfe  hudgely  greived  and  prejudged  in  the 
thirle  or  fucken  of  his  milne.  3^,  One  man  having  a  fair  might  by  this 
account  improve  the  writs  of  another  heritor's  fair,  wheirby  he  finds  his 
cuflomes  diminifhed ; — and  yet  all  thir  are  abfurd. 

8  Julij  1671.— The  Comifars  of  Ed'  and  the  Shireff  and  his  deputes  A.  fol.  103> 
Calling  in  conteft  about  that  feat  in  the  north  fide  of  the  Hall,  each  of  them 
lying  clame  theirto  as  their  oune,  and  the  matter  being  brought  before 
the  Lords  by  a  bill  given  in  by  the  Comifars,  the  Lords  found  that  be- 
fore the  building  of  the  Parliament  Houfe  they  had  different  feats,  and  that 
they  fo  continued  till  both  the  offices  came  to  be  in  the  perfone  of  one, 
visf-  of  Claud  Hamilton,  in  the  beginning  of  the  Engliihes,  who  having 
done  with  the  one  Court,  fat  flill  and  keiped  the  other ;  and  that  fince 
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fyne  the  Shiref-Deputes  have  ufed  that  feat  throw  tolerance  fra  the  Comi- 
fars,  and  theirfor  finds  they  may  ather  take  their  oone  way  for  getting  a 
new  feat,  or,  if  they  pleafe,  they  may  fit  doune  and  hold  their  conrt  at 
12  a  cloak,  when  the  Comiiars  are  up.  If  their  had  heen  ane  wRire  Shi- 
reff,  (he  heing  both  far  more  honorable  and  far  more  ancient  than  the 
Commiflariot,)  it  may  be  thought  he  would  not  have  loft  the  Interloquitor. 

A.  fol.  105,  About  this  tyme  [27  Julij  1671,]  was  Mr.  Archbald  Beith,  the  minifter 
of  Arrane,  pannelled  for  fiiutting  [fhooting]  a  man  in  a  boat  that  was  come 
from  Ireland.  The  defence  proponed  for  him  was,  that  by  Aft  of  Secret 
Counfell,  all  the  hedges  of  what  quality  foever,  (out  of  which  generality 
he,  becaufe  of  his  office,  could  not  be  excepted,)  are  not  only  empowered 
but  commanded,  to  feaze  upon  all  vefehells  importing  wiftuall  or  other 
prohibited  goods  from  Ireland;  and  in  caife  of  refiftance  to  fink  the 
fame,  which,  out  of  all  doubt,  gives  alfo  a  power  to  kill  in  caife  of  op- 
pofition ;  Igitur.i — ^It  was  continued  till  November  nixt. 

A.  fol.  105,      27  Julij  1671*    In  Sir  Androw  Bamfaye's  bufines  about  the  lale  of  the 
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Bas  to  his  Majeflie,  the  King's  Advocat  was  induced  to  attefi.  the  di%>- 
fition  made  by  the  Proveft  to  his  Majeftie  of  that  He  to  be  a  fufficient 
fecurity,  and  that  the  Proveft  had  a  valid  and  good  right  theirto,  under 
his  hand  ;  tho  he  alledged,  it  was  a  thing  no  Kings  Advocat  ever  before 
him  had  been  in  ufe  to  do,  yet  he  would  fey  nothing  verbally  feve  what 
he  would  alfo  give  under  his  hand. 

A.  fol.  100,       About  this  tyme,  and  after,  their  was  a  great  rumor  about  the  changing 
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of  the  Dyets  of  the  Seflion,  by  taking  away  the  2  moneths  of  Summer  feflion 
and  adjecting  them  to  the  Winter,  which  was  thus  to  fit  5  or  6  moneth 
togither,  and  all  the  remanent  of  the  year  to  be  vacance.  Much  was 
plead  for  the  conveniencie  of  fuch  a  alteration,  but  if  the  inconveniences 
,  that  would  enfliue  theiron  be  alfo  impartially  weighed,  in  my  judgement 

^  Yet  the  S.  Counsell  hea  exp  ained  tlieir  oune  scty  that  it  means  onlj  to  sink  the  cai^  or 
meally  bnt  not  the  men. 
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they  prseponder ;  for  1^,  Omnis  mutatio  etiam  in  melius  eft  periculqfoy  et  in 
rebus  novis  ctmftituendis  evidens  etjumma  earum  utilitas  ejfe  dehet^  ante^ 
qtiam  recedatur  ah  eojure  quod  diu  aquum  vifum  eft :  I.  2.  D.  de  conftitu- 
tianibus  principum  ;  and  our  predeceflbrs  who  modelled  a  Summer  and  a 
Winter  feffion,  ware  every  whit  as  knowing  and  as  rationall  as  we.^  2**®, 
K  the  Seffion  fit  doune  on  the  1  of  Odloher,  then  ye  call  in  the  Hedges  to 
Edenhrugh  in  one  of  the  throngeft  moneths  of  harveft  that  they  have, 
which  hy  law  is  ever  appointed  to  he  feriat  tyme :  /.  1  per  toium  D.  de/eriis^ 
item  toto  Titulo  Codice ;  and  tho  within  thefle  15  or  20  years  we  have 
learned  from  the  neihhour  Englifh,  to  labour  fooner,  wheirby  our  harveft 
is  more  early  then  it  was  wont  to  be,  yet  their's  no  man  will  deny  but  the 
moneth  of  October  (and  this  very  year  is  a  demonftration  of  it)  wins 
much  of  the  comes  in  Scotland ;  and  the  like  inconvenience  ihall  follow, 
if  ye  take  in  the  moneth  of  March,  which  is  the  hotteft  moneth  for 
labouring  the  ground  in  the  year.  3^,  The  weiU  of  the  kingdome's 
Metropolis,  of  the  citie  of  our  folemnities,  moft  alfo  be  heir  confidered,  in 
fua  far  as  it  draws  not  with  it  any  confiderable  prejudice  to  the  reft  of  the 
countrie ;  and  Menenius  Agrippa  his  Apologe  to  the  Commons  of  Rome 
would  be  remembred :'  the  reft  of  the  members  will  not  do  weill  to  with- 
draw fuftenance  from  the  belly  upon  the  envious  pretence,  that  they  have 
all  their  feverall  fun6tions  and  offices  tending  to  ferve  it,  and  that  it's  idle, 
for  in  famiihing  it  they'le  famifh  themfeUes,  and  in  what  proportionall 
degries  it  decrefces  ihall  they  diminifh  by  thefle  lame.  Edinburgh  is  the 
center  wheir  our  gentlemen's  younger  children  terminat  for  education, 

'  And  old  cuBtoms^  like  old  liyed  men,  are  presumed  to  be  of  a  aound,  equable^  and  wholesome 
temperament  and  oonstitation.  Bj  ihe  Tonne  Connsell  books  it  appears,  in  1630,  endeyors  ware 
made  bj  some  for  a  change  of  the  Sessions  coarse,  (tho  I  belieye  not  this  that's  intended  now)  : 
the  CoonseU  writs  to  Mr.  John  Haj,  their  Commissioner  at  London,  to  deall  with  his  Majesde 
stop  the  same. 

•  •  •  nat  their  being  mewed  up  w4n  Tonne  2  of  the  pleasantest  moneths  in  the  year,  and 
in  effect  that  which  is  all  the  Summer  we  have  in  Scotland,  is  most  destmctiye  to  onr  healths,  and 
impeds  hndgely  the  improvement  men  might  make  of  their  estates,  and  thesse  who  are  at  any 
distance,  have  no  benefit  of  them  at  all,  but  most  furnish  ihemselfs  at  Ed' ;  yea  the  Summer 
session  is  the  cause  of  all  our  prodigality  in  apparell,  housse  mails,  and  otherwayes«  yea  its 
abolishment  might  be  instructed  would  be  20,000  lb.  sterling  a-year  in  ihe  Hedges  way. 

*  Liviui,  lib.  2^  pag.  27.    Plutarchtu  in  Carioiano:  F7aru8,  lib.  1.  cap.  23. 
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and  by  ane  amicable  reciprocation  tbe  circumferences  of  this  center 
reaches  againe  over  all  the  country ;  and  their  be  few  gentlemen  in  Soot- 
land  who  have  not  feme  intres  theirin,  either  by  being  iihued  originally 
theirfrom,  or  by  having  feme  of  their  twigs  engrafted  theirin,  fo  that  its 
defervedly  accounted  the  communis  patria  of  all  Scotlmen ;  and  hence 
the  teftaments  of  all  dieing  out  of  the  countrie  are  confirmed  their ;  per- 
fons  fiirth  of  the  country  are  fummoned  their,  and  fuch  like.^  Yea,  what 
priviledges  and  badges  of  foverainetie  Old  Rome  had,  the  fame,  by  com- 
mon confent  of  all  nations,  have  bein  dated  upon  the  refpeftive  metropo- 
lilies  of  kingdomes ;  now  to  fetch  fo  intolerable  a  prejudice  (as  this  would 
prove)  upon  Edinburgh,  for  latiffieng  the  lull  and  pleafure  of  feme  few 
pretending  themfeUes  to  be  interefted  theirin,  ware  a  thing  immeafure- 
ablie  unjuft,  and  which  in  no  sequity  can  be  craved  ;^  elpeciallie  confider- 
ing  that  the  whoUe  country,  within  30  or  40  miles  of  Edinburgh,  yea  the 
wholle  north  and  fouth,  the  one  for  their  lambs,  and  the  other  for  their  comes 
and  ky,  would  be  fo  far  from  having  any  benefit  from  fuch  a  change,  that, 
to  the  contrarie,  the  fame  would  redound  hudgely  to  their  lofle  and 
difadvantage,  in  fo  far  as  their  would  be  no  fuch  confumption  of  viAuall 
and  thefle  other  abovementioned  commodities  in  that  cafe  as  now,  feing  bear 
and  ale  are  mod  drunk  in  the  Summer ;  and  if  the  Seffion  fate  onlie  in 
Winter,  all  who  could  reach  wine  would  rather  drink  of  it ;  yea  by  it  the 
King  would  be  hudgely  prejudged  in  his  cuftomes  of  wine,  cloath,  and  filks, 
for  which  their  would  be  no  fuch  vent  as  is  now ;  but  the  King  hes  difpenced 

^  Vide  infra,  num.  d87>  in  the  duply.    [Edinbuigh  case.] 

^  See  16  reasons  against  the  taking  awaj  the  Summer  Session  in  a  paper  besyde  me,  drawen 
by  way  of  information  for  the  Members  of  Parliament  in  August  1681,  tho  the  Parlia^  then,  by 
their  act,  without  respect  to  thesse  reasons,  took  the  Summer  Session  away. 

That  its  absurd  to  think  a  nation  for  the  space  of  6  or  7  moneths  togither  should  want  a  Tisible 
form  of  a  Supreme  Court  of  Justice. 

Yet  they  pretend  the  Toune  of  Edinburgh  will  hare  no  prejudice,  because  the  winteners  declare 
they  had  rather  have  one  moneth  more  in  winter,  then  the  tuo  moneths  of  Summer  Session.  2^, 
This  orderly  way  of  discussing  causes  by  the  book  enrolment,  will  demonstrate,  say  they,  the 
unnecessarines  of  the  Summer  Session,  since  the  4  moneth  of  winter,  at  leist  5,  wiU  discnsse  all 

the  causes  in us  in  a  short  tyme  to  rising  at  ij  a  cloak  for  want  of  ado ;  especiallie  that 

part  of  the  regulations  being  observed,  that  no  causes  within  200  merks  be  perskued  in  the  first 
instance  before  the  Lords. 
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with  his  part  of  the  lofle  by  the  fumptuary  law  now  pad.  4^,  The  fpirits 
of  men,  like  to  bows/  if  they  ftand  in  continuall  benfell,  they  flack  and 
fpoile ;  and,  theirfor,  the  very  four  moneths  of  the  Winter  feffion  as  it  now 
ftands,  ware  judged  to  long  for  the  Lords  and  Advocats  heads  to  run  con- 
ftandy  on  buimes,  and  the  Zuille  vacance  was  introduced,  not  fo  much 
upon  a  principle  of  religion,  as  for  a  relaxation  to  men's  minds ;  and  if 
the  lenth  of  4  moneths  afford  Uedium  and  laffitude,  whow  much  more  if  it 
ware  6.  5^,  If  a  man  fufpended  a  charge  of  homing  in  January  or  any 
of  the  moneths  enfliueing,  he  might,  by  this  new  modell  fing  a  requiem  to 
himfelfe  till  that  time  12  moneth,  for  fooner  per  rerum  naJbwram  it  could 
not  be  heard ;  but,  as  it  Hands  now,  fuch  fufpenfions  may  be  got  difcuft  in 
the  Summer  feffion ;  iicklike,  if  I  waime  a  tennent  to  remove  at  Whitfon- 
day,  I  could  not  by  the  faid  overture  get  the  legality  of  my  warning 
declared,  nor  a  decreit  of  removing  fooner  then  Nov'  or  Dec',  wheiras 
now  I  may  have  my  decreit  in  my  hand  ere  the  lafl;  of  July.  Nather 
falves  it  the  inconvenience  to  fay,  I  may  perfliue  thefle  things  before  the 
inferior  judges  who  fit  at  all  tymes ;  for  1^,  their  be  many  aftions  to  which 
they  are  not  competent ;  2**%  in  the  reft  the  defender  will  ather  procure 
them  advocated  or  fulpend  them ;  now,  whow  great  prejudice  the  hedges 
may  fuftaine  in  the  delay  of  their  adtions  which  merit  fummar  proces,  is 
very  conceiveable, — ^I  ftiall  only  give  one  inftance  :  Conforme  to  the  late 
Aft  of  Pari.  I  charge  my  debtor  to  the  effeft  I  may  theirafter  comprife 
and  come  in  within  year  and  day  of  fome  anterior  comprifors ;  the  debtor 
gets  my  letters  fufpended  fimplie,  (which  will  comprehend  a  fulpenfion  of 
appryfing  as  weill  as  of  perfonaU  execution,)  ere  I  get  the  fufpenfion 
difcuft,  year  and  day  expires,  and  fo  I  lofle  my  diligence,  and  the 
benefit  of  the  A61  of  Pari,  anent  comprifing  within  year  and  day, 
and  Will  have  right  allenarly  to  the  reverfion.  I  think  the  debitor's  dole 
and  mora  in  fulpending,  ought  not  to  pofl:pone  his  diligence.  6^-,  Nihil 
tarn  naiurale  eft  qacm,  eo  genere  quidque  diffblvere  quo  colligatum  eft: 
L  35.  D.  de  Reg.  juris:  Igiturj  the  Diets  of  the  Seffion  being  efl;abliflit 
by  ane  continued  feries  of  A6ts  of  Parlia:  renewed  firom  tyme  to  tyme,  the 
fame  cannot  be  altered  by  our  Lords  Regulators,  nor  by  the  King,  except 
in  face  of  Parliament  aflenting  theirto.  7%  Tho  it  appears  by  Aft  of 
federunt  on  the  20  of  Januar  1586,  and  other  places,  that  the  Diets  of  the 
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Seflion  have  bein  otherwayes  conftitute  then  they  are  now,  yet  they 
cannot  fay  but  their  was  ever  a  Summer  feffion.  And  the  R^ulators 
would  remember,  that  they  have  wronged  the  Toune  of  Edinburgh  eneuch 
ahready  by  their  regulations,  (and  by  nothing  fo  much  as  that  of  the  en- 
rolment,  tho  a  fecret  ftroak,)  tho  they  do  not  this  additional!  wrong  too. 

Novembris  24, 167 1  •  When  I  confider  with  my  felfe  the  fmall  beginnings 
of  the  CoUedge  of  Jullice,  with  the  then  Lords  their  mean  falaries,  and 
compares  it  with  the  great  bulk  they  have  fwelled  to  now^  it  feimes  to 
deferve  its  oune  roume  that  we  take  a  litle  notice  of  the  progrefle.  The 
firft  thing  that  ever  was  doted  to  them  was  the  foume  of  14121b.  Scots 
A.  fol.  116^  yearly,  impofed  upon  all  the  benefices  and  prelacies  within  the  kingdome,^ 

ICo  272 

condefchended  unto  by  the  Pope  and  churchmen,  in  regard^  by  the 
erefbion,  the  Prefident  and  the  halfe  of  the  Lords  ware  ordained  to  be 
of  the  Spirituall  eftate.  This  was  called  the  contribution  money,  and  is 
exprefly  ratified  by  Aft  of  Pari,  of  Q.  Marie's,  in  1543  ;  and  whow  it  was 
ajufted  of  old,  appears  by  the  Afts  of  federunt  at  the  2  of  Aprill  1586.  It 
yet  continues  ;  and  what  every  Lord's  proportion  falls  to  be,  ye  may  learn 
from  the  federunt  books  on  the  ij  of  June  1663  ;  and,  in  the  old  federunt 
Regifters,  their  are  many  bonds  of  cautionry  given  in  by  the  Pralats, 
Abbots,  Commendators,  Priorefles,  Lords  of  Ere&ions,  and  other  poflef- 
fors  of  the  great  benefices,  for  the  punftuall  payment  of  the  contribution 
due  to  the  Lords  furth  of  their  benefices.  Thus  the  Lords  continued  till 
the  18  of  Februar  1562,  having  fcarfe  100  tb.  the  piece  ;  at  which  tyme 
the  Quean  (as  appears  by  the  books  of  federunt)  promifes  faithfully,  by 
hir  letter,  to  augment  the  Lords  gages  ;  for  implement  wheirof,  on  the  13 
of  Aprill  1564,  by  hir  gift,  ihe  grants  them  of  additionall  ialarie  1600  tb. 
Scots  to  be  uplifted  out  of  the  Quots  of  Teftaments  confirmed  by  the 
Comifars,  who  ware  then  but  newly  ere&ed,  upon  the  fuppreffion  of  the 
OfficiaUs  ;  for  the  making  of  which  gift  effeftuall,  many  confecutive  afts 
of  federunt  ware  made,  (as  appears  by  my  fummarie ;)  as  alio  for  eviting 
fraudulent  confirmations,  and  forceing  thofle  who  ware  unwilling  to  con- 
firme.     The  efcheits  of  all  who  ware  denunced  for  not  confirming,  ware 

'  Sie  tlie  originall  of  the  Colledge  of  Justice,  deduced  a&  ovo,  elsewheir  besyde  me. 
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gifted  to  the  Lords  by  ane  aft  of  the  ij  of  Dec.  1579  ;  and  the  haill  power 
of  choifing  the  Comifars,  and  their  officers,  was  devolved  over  on  them,  tit 
paffim  patet  itbifupra.  I  find  alfo  at  the  18  of  Nov'  1583,  they  had  40 
fhilling  payed  to  them  by  him  who  tynes  the  plea,  conforme  to  the  Aft  of 
Parliament  theiranent,  mV  the  49  aft  in  anno  1471,  which  was  renewed 
by  the  43  Aft  in  1587  ;  and  I  find  they  came  only  to  exaft  it  in  1567)  by 
ane  Aft  made  by  them  on  the  12  of  Nov.  the  faid  year.  Thus  things  ftood 
till  the  year  l609y  that  Bifchops  being  reftored  to  their  former  dignities 
and  priviledges,  then,  by  the  6^  Aft  of  that  Pari.,  the  Quots  was  tane 
from  the  Lords,  and  given  again  to  the  Bifchops ;  and  in  lieu  theirof, 
by  the  j  Aft  of  that  fame  Parliament,  10,000  tb.  is  diifolved  yearlie  from 
his  Maj.  cuftomes,  and  gifted  to  the  Lords.  Then  in  1633,  aft  22,  their 
is  40  fhilling  laid  upon  every  pound  land  within  the  kingdome,  to  be  lifted 
at  4  feverall  termes,  and  then  to  be  made  up  in  a  ftock,  and  put  out  in 
annuel  rent,  for  the  ufe  of  the  Lords  of  Seffion :  and,  by  the  26  aft  of  the 
fame  Pari,  the  former  afts,  allowing  them  12  pence  of  the  pound  in  any 
decreit,  are  explained,  that  it  fhall  be  payed  not  by  the  obtainer,  but  by 
the  other  partie.  Then  fentence-filver  was  abolifht  by  Aft  55  in  anno 
1641 ;  which  Parliament  y^Bs/undiius  refchinded  in  1661.  Heir  they 
flood  till  his  Maj.  happie  reftoration  in  1660 ;  and  then  by  the  50  Aft 
in  anno  1661,  their  is  a  ftock  of  12,000  tb.  fterling  granted  them,  to  be 
uplifted  of  the  countrey  by  way  of  taxation ;  and  that,  becaufe  the  20 
peimy  of  fentence-filver  tane  away  as  ane  unsquall  burden  laid  on  the 
purfhuar,  (tho  we  have  fein  the  contrare  by  the  26  Aft  in  1633,)  and  that 
tiieir  was  not  100  tb.  Sterling  to  give  them  a  peice.  Then,  over  and  above 
all  thefle  former  grants,  his  Maj.  added  10,000  tb.  Scots  j9^  annum  more, 
to  be  payed  them  furth  of  the  readiefl  of  his  cuftomes  ;  and  that  by  the  7 
Aft  in  anno  1662,  wheirof  they  had  a  promife  from  my  Lord  Middleton, 
then  Commiffioner,  on  the  4  of  June  1662  ;  all  which  donations  conjoyned, 
makes  to  each  of  them  200  tb.  a  year.^ 


*  In  1672,  it  wnsnoiced  the  Lords  ware  to  get  a  gift  from  liis  Majesty,  for  augmentation  of 
their  salaries  of  all  the  few  maiUs  and  few  fermes  of  the  superiorities  of  kirklands  throw  Scot- 
land, which,  by  act  10  in  1633,  are  declared  redeemable  from  the  dtulars,  and  possessors,  by 
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From  the  admiffions  of  Mr.  David  M'Gill  of  Cranfton-riddell,  and  of 
Mr.  Thomas  Hamilton  of  Drumcaime,  in  his  Hienes  Advocats,  the  one 
on  the  27  of  June  1582,  the  other  on  the  14  of  Fehruar  1595,^  I  find 
the  King*s  Advocat  had  40  pounds  Scots  of  fie  and  lalarie  paid  him  yeirlie 
out  of  his  Majeftie's  chekker;  as  alfo  hy  ane  a&  of  the  3  of  March 
1595,  they  had  right  to  the  King*s  halfe  of  all  confignations  and  penalties 
impofed  upon  any  partie  in  Improhations,  whether  be  way  of  aftion  or 
exception. 

iitm^'  ®^^  Decembris  1671.  The  Archbi/hap  of  »  Andrau,  contra  Patrick 
Lindfay  of  fVorme/lon  his  Comifar. — This  was  a  perlhuit  againft  the 
Comifar  for  releiving  the  Bifchop  of  303  tb.,  as  his  proportion  of  the 
contribution  money  due  to  the  Comilars  of  £d%  of  all  years  fince  1661, 
and  in  tyme  coming.  Alledged^  their  can  be  no  releif^  becauie  they 
have  never  bein  liable  theirin  de  fa£to^  nor  in  law  can  be ;  nather  by  the 
Decreit  arbitrall  are  they,  but  the  Bifchops  themfelfes,  burdened  with  that 
900  ml^s.  of  augmentation  given  to  the  Comifars  of  £d%  upon  the  accompt 
of  the  lofle  they  fuftained  throw  the  want  of  the  great  Teftaments ;  and  as 
for  the  old  duety,  which  was  1200  js&&.  payed  to  them,  the  fubjeS  matter 
of  that  was  ever  the  Quots,  and  when  the  Quots  was  in  Q.  Marie's  hands, 
and  after  given  to  the  Lords  of  the  Seffion,  this  1200  mKs.  was  ever  payed 
furth  theirof.  As  for  the  A£t  of  Pari.  1609)  and  the  Injunctions  following 
in  1610,  and  the  late  Injunctions  in  1666,  ordaining  the  Comifars  to  re- 
leive  their  Bifchops  of  the  contribution  money,  they  can  never  bind  this 
defender,  becaufe  the  Injunctions  1610,  did  not  keip  within  the  bounds 
limit  for  them  by  the  ACt  of  Pari.  1609*  which  was  only  to  fet  doun  the 
manner  of  the  Comifars  proceiding  with  the  formes  of  proces,  and  in  fo 
far  as  they  deviat  from  that,  they  are  without  a  warrand.    2<^%  The  faid 


his  majesties  payment  to  them  of  1000  mks.  for  ilk  chalder  of  few  ferme  they  be  so  many  nobles 

and  gentry  concerned  in  this  that prove  a  dangerous  point     If  the  Lords  of  session 

deserve  enlargement  of  their  fees^  from  the  country  whosse  priviledges  they  are  so  careful!  of, 
&c.,  I  shall  not  determine. 

^  Sie  the  sederunt  of  the  8  of  January  1583. 


1671.  OF  SCOTISH  AFFAIRS.  33 

Injundiions  1610,  ware  never  in  viridi  ohfervantia  quoad  this  releifp. 
Z^y  The  Injunftions  1666,  are  fince  the  defender's  gift  and  jus  qucefitumj 
which  cannot  he  hurdened  without  his  oune  confent.  4^,  The  moft  that 
all  thefle  A£te  and  Injunctions  can  infer  is,  allenarly,  that  the  Comifar 
releiff  him  of  his  proportion  of  the  900  mKs.  of  augmented  money ;  hut 
their's  no  ground  for  relieff  of  the  old  duety,  which  was  ever  payed  out 
of  the  quots,  and  fo  hy  the  Bifchops  who  received  them.  Sie  the  anfwer 
to  this  in  the  Informations,  as  alfo  ahout  the  Bifchop  of  Glafgow's  decreit 
againft  his  Comifar,  and  the  A6i  of  Pari,  procured  hy  the  Comifars  of 
£d'  for  paying  their  fees  out  of  the  Bifchop's  rents.  After  many  hearings, 
the  Lords,  hefore  anfwer,  ordained  the  Decreit  arhitrall  to  he  produced : 
then  the  matter  was  tryfted ;  the  Comifar  was  content  to  releiff  the  Bif- 
chop of  the  wholle  for  the  future,  and  the  Bifchop  was  to  procure  to  him 
a  generall  difcharge  of  all  hygains  from  the  Comifars  of  Ed'. 

In  January,  this  feffion,  was  called  the  afbion  perihued  againft  theA.fol.idi.b. 
Tonne  of  Ed'  hy  James  Dundas  and  others,  the  creditors  of  Park  Whyt- 
head,  for  payment  of  their  relpeftive  dehts ;  hecaufe  he  having  hein  in- 
carcerat  within  their  Tolhooth  of  the  Cannogate,  he  had  efcaped.  Againft 
which  it  was  alledged,  that  the  173  Ad  of  the  Pari.  1597,  appointing  all 
Brughs  to  have  fufficient  goalls  for  detaining  of  prifoners,  moft  only  he 
underftood  Brughs  Boyall,  (who,  in  regard  of  the  many  priviledges 
granted  to  them  hy  the  King  and  his  anceftors,  moft  not  complaine  of  this 
hurden  impofed  on  them,)  hut  noway es  of  hrughs  of  regality,  fuch  as  the 
Cannogate  is, — ^that  hrughs  of  harrony  firft  are  not  bound  to  accept  the 
King's  rehells  offered  to  them — ^nixt,  tho  they  receive  them  and  let  them 
efcape,  yet  they  are  not  liable  for  the  debt.  Vide  D.  13  Martij  1623, 
Moody  contra  the  Bailzies  of  Dunce ;  item^  12  Febr.  1624,  L.  Langton 
cont.  the  Bailzies  of  Dunce ;  ergo^  the  fame  moft  obtain^  in  a  brugh  of 
regality,  their  being  no  aftignable  difparity.  To  this  it  was  anfwered, 
whatever  exemption  brughs  of  regality  may  pretend  to  of  being  frie  ather 
to  accept  prifoners  or  not  at  their  pleafure,  (which  is  not  leafum  to  brughs 
royall,)  but  eflo^  it  be  voluntatis  ah  initio^  yet  having  once  accepted  them 
it  becomes  neceffitatis^  and  they  moft  anfwer  for  them,  elfe  the  liedges 

£ 
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ihould  have  no  fecurity ;  but  this  neids  not  be  reafoned  now,  feing  it  was 
debate  in  faro  cantenHq^mo  for  the  Tonne  of  Falkirk  againft  James 
Hamilton,  mercband  in  Edenbrugb,  in  1668,  that  being  only  a  brugh  of 
regality  they  could  not  be  liable  for  the  efcaping  of  prifonen,  and  the 
Lords  found,  they  ware  anfwerable  for  all  they  receaved ;  and  tho  the  ftme 
was  alledged  in  behalfe  of  the  Toune  of  Falkland,  perlhued  a&iane  hacjub- 
Jidiaria^  by  Mr.  Ja.  Cheap,  yet  ware  found  liable  notwithftanding.  But 
for  Falkland  it  feimes  to  be  a  brugh  royall,  as  I  obfervedyupra,  at  number 
132.  My  Lord  Caftlehill  repelled  the  (aid  alledgeance  made  for  ther 
Toune,  and  ordained  us  to  lay  fiBurder.  Vide  the  reft  of  the  debate,  infra 
num.  374. — Yet  by  the  confequence  of  the  decifion  marked  by  D.  21 
March  I627t  Earle  of  CaffiUs,  tho  none  beneath  bailzies  of  realities  are 
lyable  to  obey  thefle  charges,  yet  they  are,  as  alfo  appears  from  the  19  of 
Nov  1628,  Bay  cant.  Douglas. 
A. foil 53, b.     16  November  1672.     In  the  fubiidiarie  aftion,  mentioned  yupro  at 

No  374 

number  331,  perfliued  by  Ja.  Dundas  and  others,  againft  the  magiftrates 
of  £d',  for  fuffering  Park  Whythead  to  efcape  out  of  ther  prifon  of  the 
Cannogate,  the  defence  then  proponed  by  us  being  repelled,  we  alledged, 
2^^  abfolyitor  from  this  perlhuit  becaufe  nather  fraud,  negligence,  conni- 
vence, nor  infufficiende  could  be  any  way  qualified,  ather  againft  the  pri- 
fon, the  jaylor,  or  the  magiftrates  defenders,  in  fo  far  as  the  manner  of  the 
rebeU's  efcape  was  truly  in  law  ms  majar^  et  ccifus  impravifus  et  fartuitusy 
which  could  not  be  obviat  by  conunon  human  providence,  and  which  the 
magiftrats  non  tenentur  prcB/ldre^  in  fo  far  as  the  Tolbooth  of  the  Canno- 
gate is  moft  fufficient,  and  in  the  fame  condition  it  hath  bein  now  paft  all 
memory ;  that  this  rebell  was  keipt  with  more  jealouiie  and  ftrifibqes  then 
any  other  prifoners  for  civill  debt  ware ;  that  the  manner  of  his  efcape  was 
by  winning  into  the  bell-houfe,  and  tO¥dng  himfelfe  doun  from  a  window 
theirof,  5  ftory  by,  which  no  rationall  man  that  had  any  regard  to  his  life 
would  attempt.  To  this  it  was  replied,  that  in  his  efcape  the  negligence 
and  careleihes  of  the  keipers  did  no  les  evidently  appear  then  did  the  in- 
fufficiencie  of  the  jayll ;  for  1^  the  jaylor  was  advertifed  of  his  defigne  to 

^  Vide  ififira,  numero  473^  Captain  Hartio. 
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efcape,  and  theirfor  was  required  to  keip  him  in  the  iron-houfe,  and  which 
he  obeyed  not ;  2^%  it  was  a  palpable  negligence  that  he  fuffered  tows  to 
be  brought  in  to  him ;  3^,  it  was  blameable  that  he  permitted  him  to  have 
acces  to  the  bell-houfe ;  4^,  as  alfo,  that  ather  he  fhould  have  got  the  key 
or  its  impreffion ;  5^,  the  prifon's  weaknes  is  clear  in  this  that  his  efcape 
was  made  without  the  leaft  violence  done  ather  to  door,  window,  or  wall^ 
and  fo  cannot  be  termed  vis  major  ;  6^,  its  infufficiende  is  yet  farder  de- 
monftrable  that  their  was  no  ftancheUs  in  the  window  out  at  which  he 
efcaped,  and  that  they  have  ftanchelled  it  fince ;  and  that  a  woman  im- 
prifoned  in  that  Tolbooth,  for  being  fuipefted  as  acceflbrie  to  the  murder 
of  Mr.  Bedford  in  Leith,  efcaped  forth  theirat  of  before,  and  fo  could  not 
be  fuch  ane  defperat  attempt  as  was  never  undertaken ;  7^  their  was  no 
fuch  hazard  in  the  defchent  as  was  reprefented,  becaufe  their  is  tuo  flat 
roo£&  in  the  way  upon  which  they  may  reft  in  the  doune  coming.  Sie  all 
more  fiilly  in  both  parties  Informations.  My  Lord  Caftlehill,  before  anfwer 
to  the  relevancy  of  the  debate,  and  mutuall  condefchendances  made  by 
both  parties  as  to  the  manner  of  the  efcape,  ordained  them  both  to  adduce 
witnefles  for  proving  the  points  of  their  mutuall  condefchendances,  (for 
tho  conjunft  probation  be  very  dangerous,  yet  in  defences  and  replies 
Amply  confifting  in  fa&o  as  this,  its  both  ordinar  and  juft.)^  I  delt  ex- 
treemly  to  have  had  it  allenarly,  ane  aft  before  anfwer  as  to  the  whoUe, 
both  our  firft  defence  founded  upon  its  being  only  a  brugh  of  regality,  and 
this  2^  founded  on  the  cafuall  way  of  the  efcape,  and  not  to  have  bein  in 
ane  aft  of  litifconteftation;  but  the  perihuars  oppofed  it,  that  fo  they 
might  get  us  bound  in  ane  aft  of  litifconteftation,  and  I  could  not 
prevaill,  in  regard  defences  confifting  in  jure  cannot  be  referved  before 
anfwer,  but  their  relevancy  moft  ever  be  difcufled  and  premifed  to  the 
probation  of  points  ftanding  in  faSto.  The  probation  being  clofed,  and 
in  the  beginning  of  November  1672,  being  advifed,  and  the  Advocats 
called  in,  and  the  perihuars  having  refumed  the  caufe  and  enlarged  the 
articles  of  negligence  and  infufficiency  afibrfaid,  it  was  anfwered  for  the 

^  And  which  the  Lords  requires  oft  in  snch  cases^  sie  D.^  6  of  July  16dl^->-eon/.  Bailzies  of 
Perth^  w*  its  nuurginall  citations^  and  which  might  have  hein  pertinently  urged  in  this  cause. 
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defenders,  That  the  ground  and  foundation  of  this  fuhfidiary  a&ion  in  law 
is  ather  the  infufficiency  of  the  prifon  or  the  negleft  and  default  of  the 
keiper.    As  to  the  1"^,  it  was  weill  knowen,  that  the  Tolbooth  of  the  Can- 
nongate  had  hein  a  moft  fufficient  prifoni  paft  all  memory,  and  few  better 
in  the  kingdome,  and  wheirin  hundred  of  prifoners  for  civill  debts,  and 
malefa6iors   upon    criminall  accompts,  have  bein  lafely  detained  and 
never  able  to  make  their  efcape ;  at  leift  it  was  now,  and  at  the  time  of 
the  rebells  efcape,  in  the  fame  very  cafe  and  condition,  and  als  ftrong 
and  as  weill  in  repair  now  as  it  was  at  the  beginning  or  hath  bein  at  any 
time  fince  paft  memory.     As  to  the  2^,  their's  no  qualification  of  negli- 
gence can  be  juftly  enforced  upon  the  jaylor,  for  it  cannot  be  inftanced 
that  ever  a  prifoner  for  debt  did  attempt  fo  dangerous  ane  efcape ;  and  as 
for  the  woman  they  inilance,  1%  ihe  was  imprifoned  for  a  capitall  cryme ; 
2^^  in  the  efcape  ihe  fell  and  fo  bruifed  her  felfe,  that  wHn  few  dayes  ihe 
dyed : — ^And  as  to  the  bringing  in  of  ropes,  it*s  fuppofed  to  be  proven  by 
the  witneiTes  depofitions  that  they  ware  knit  togither  of  many  peeces, 
the  inbringing  wheirof  no  keiper  of  prifoners  for  civill  debt  could  obviat 
or  remeid,  feing  they  may  bring  them  in  unto  their  breeches,  or  wrapt 
about  their  waft ;  and  no  keiper  hath  power  to  fearch  them,  tho  he  did 
fufpeft  them,  as  he  cannot  probably  do ;  likeas  he  can  hinder  none  from 
having  acces  to  fuch  prifoners ;  as  to  the  window  from  whence  he  came, 
it  was  ordinar  for  prifoners  to  efcape  even  out  of  the  Caftle  of  Edenbrugh, 
and  yet  none  will  think  the  Caftle  ane  infufficient  prifon  for  all  that ;  that 
the  meafures  of  thefle  things  ware  not  to  be  taken  from  what  defperation 
and  hard  ufage  might  prompt  one  man  to,  but  the  generall  rule  of  law  was 
what  the  moft  of  men,  or  a  rationall  man  would  undergo  in  fuch  a  cafe : 
That  the  rebell,  concerning  whoflTe  efcape  they  now  controvert,  was  driven 
to  that  defpair  by  the  unufuall  ftriftnes  and  feverity  of  the  perfhuars,  in 
cauiing  keip  him  in  the  iron  houfe^  as  if  he  had  bein  ane  malefadlor,  fo 
that  the  keiper  is  fo  far  from  deferving  cenfure  for  his  remiffenes,  that  if  he 
ware  to  be  puniihH  at  all  he  rather  deferves  it  for  his  crualtie  to  him,  and 
which  he  ufed  by  fome  of  the  perfhuars  their  inftigation  allenarly ;  and 

^  We  caused  make  a  most  diligent  search  for  finding  out  the  rehell,  that  so  we  might  have  sisted 
him  againe  in  eadem  causa, — yet  the  Lords  have  neyer  sustained  that  as  sufRcient  to  assoikie 
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hoped  it  was  clear,  by  the  ¥dt]iefles  adduced,  that  he  was  better  and  more 
narrowly  watched  then  any  other  prifoner.  Likeas  the  witnelTes  ad- 
duced for  the  Toune  are  far  more  famous  and  honeft  perfones,  and  to 
whom  more  credit  was  to  be  adhibit  as  more  pregnant  and  knowing  then 
the  perihuars,  in  fo  f ar  as  feme  of  them  ware  fellow  prifoners  w^  him  at 
the  tyme  of  the  efcape.  The  Lords  upon  this  debate,  (which  was  on  the 
9  of  Noy%)  and  after  confideration  of  the  teftimonies,  found  no  fault  nor 
negligence  of  the  jaylor,  and  theirfor  aflbilzed  him  and  the  magiftrats 
upon  that  accompt ;  but  before  advifing  of  that  member  of  the  infuJBSiciency 
of  the  prifon  throw  the  not  flauncheling  of  the  window,  wheirat  the  rebell 
efcaped,  they  ordained  the  Lords  Colinton  and  Newbayth  to  vifit  the  faid 
prifone  window,  and  to  confider  if  a  prifoner  might,  without  danger,  make 
his  efcape  furth  of  the  laid  window  by  the  help  of  tows ;  and  they  to  re- 
port their  opinion  theiron.  We  ware  very  glad  at  the  gaining  of  this 
ilep,  taking  it  for  a  good  omen  to  the  wholle  caufe ;  but  we  did  not  at 
firft  difcover  my  Lo.  Frefident's  defigne  and  draught  in  it : — He  had  bein 
ftronglie  folifted  by  his  Ladie  in  behalfe  of  Daniell  Bofe  the  keiper; 
therfor,  for  fecuring  of  him,  he  paft  the  firfl  part  of  the  Interloquitor 
affoilzeing  him  from  all  fault,  but  refolved  in  the  laft  part  to  enfhare  the 
Toune,  and  find  them  folely  liable  for  the  debts  upon  this  ground  of  the 
prifon's  being  inliiJBSicient,  and  this  to  gratify  the  Dundafles,  for  whom  Sir 
Jo.  Dalrymple  and  his  Ladie  agented  fhamefuUy.  But  when  we  felt  his 
breath,  it  made  S.  A.  B[amfay]  beftir  himfelfe  more  adtively  w^  the  reft 
of  the  Lords  to  break  the  Freiident's  projeft,  and  who  was  concerned  for 
reafons  of  ftate  to  fie  it  fiicceid  weill,  his  ennemies  at  that  tyme,  as  S.  G. 
L[ockhart]  told  me,  lying  at  a  wait  for  this  advantadge  againft  him,  yea 
wiflung  and  foliciting  the  Toune  to  lofe  the  caufe ;  whowever,  bouls  rolled 

magisiralB.  So  Dnnr^  27  Martij  1623^  Smithy  and  22  Janaar  ]  629,  Scrimgeonr^  tho  the  same  be 
doonright  contrare  to  the  common  law^  L.  8,  p.  9^  D.  de  posnis.  Career  ad  eontinendoa  homines 
noH  adpuniendaa  JMeri  debet:  bnt  our  reason  in  making  the  prison  a  part  of  the  punishment  is, 
nr  equalore  eareeris,  ihey  may  be  at  lenth  forced  to  pay  their  debt;  but  if  this  ware  a  good  or 
adeqnat  argoment^  ihen^  to  make  it  tmely  irksome  and  loathsome  to  debitors^  prisons  should  only 
be  built  in  most  noxious  and  unwholesome  airs,  their  dyet  should  be  restricted,  and  all  other 
serere  courses  followed  that  may  render  their  life  grioTOus  and  wearisome  to  them.  L.  2,  C.  de 
exaetorihui  iributarum. 
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fo  Weill,  that  whither  throw  importmiitie,  or  throw  a  timoroafiieB  of  nature, 
the  forlaids  2  Lords  reported  verballie  this  16  day  of  November,  that  their 
was  hazard  in  the  defchent,  tho  the  perihaarB  and  fondry  others  oftred  to 
go  out  at  that  lame  window,  and  come  down  without  the  leift  hurt  or  canfe 
of  fear  of  danger ;  wheirupon  the  major  part  of  the  Lords  aflbiLded  firom 
the  haill  libell.  When  the  caufe  was  firft  confulted,  S.  6.  L.  was  mighty 
diffident  of  it,  abufing  Daniell,  and  telling^  it  was  impoffible  but  the  Toune 
would  tyne  it,  and  be  found  liable,  and  recommended  to  me  to  fie  [that] 
the  debts,  homings,  captions,  and  arrfiiftments  ware  clear,  that  as  litle 
debt  might  be  fixt  upon  the  Toune  as  could  be :  yet  Mr.  6.  Norvell  had 
ever  hopes  of  it.  But  we  had  fo  good  a  care  of  the  probation,  and 
manadged  it  fo  dextroully,  that  when  we  came  back  with  the  depofitions 
to  him  to  advife,  he  became  more  confident,  and  aflerted,  If  the  Lords 
judged  aright  and  confidered  all  the  qualifications  of  diligence  proven, 
and  elpecially  that  the  prifon,  tho  it  ware  infufficient,  yet  that  it  was  in 
as  good  cafe  now  as  at  the  firfl;  building  or  ever,  they  could  not  but  af* 
foilzie.  The  Prefident  was  in  a  great  chaff,  pretending  the  abfolvitor  was 
contrare  to  all  law,  and  that  if  fuch  flender  grounds  as  thefle  ware  fuffi- 
cient  to  frie  and  acquit  magifl:k*ats  from  thir  perlhuits,  their  ihould  never 
be  magiftrats  found  liable  to  the  world's  end ;  and  that  in  the  like  cafes 
their  hes  beih  fironger  condefchendances  made  and  more  pregnantly  pro- 
ven for  defenders,  and  yet  they  condemned ;  and  theirfor  would  not  infert 
it  as  a  praftique  in  his  book  he  was  compofing  of  his  daily  obferves.  The 
judgement  and  cenfure  of  the  advocats  upon  this  decifion  was  various,  (as 
it's  in  moft  other  cafes,)  but  many  condemned  it  as  fixange  and  dangerous.^ 
Licaife  we  had  loft  that  part  about  his  cafuall  efcape,  we  was  refolved 
to  have  recurred  and  qusftioned  the  relevancy  of  that  pairt  of  their 
fumonds,  wheirin  they  craved'  not  only  the  jaylor  and  bailzies  of  the 


1  That  the  jaylor  is  liable  by  the  common  law,  videl.  icde  Ctutodia  reonan,  yet  that  law 
seimes  only  to  be  anent  malefactors. 

*  We  was  also  resolved  to  have  craved  absolTitor  from  annnelrants  onoe  the  homing,  on  Dniie's 
decision,  marked  29  Jane  1626,  Halibnrton,  &c 

'  Paenm  depemoB  nan  sclent  repeti.  Lege  42,  D.  de  ctmdieHone  indebiii,  and  so  the  baihues  of  the 
Cannogate  could  never  in  law  have  recurred  upon  the  ma^strats  of  Ed'  their  constituents. 
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Canogate  to  pay  them  their  refpeftive  fummes,  in  refpefib  they  had  fuf* 
fered  the  rehell  to  efcape,  but  alfo  the  proveft,  bailzies,  conncell,  and 
conunonty  of  the  burgh  of  Edenbrugh,  as  Lords  Superiors  of  the  laid 
regality  and  barrony  of  Canogate,  and  from  whom  the  bailzies  theirof 
derives  their  power,  authority,  and  jurifdiftion,  and  fo  are  liable  for  their 
maleverfation ;  and  alfo  as  the  perfones  from  whom  the  faid  jaylor  hes 
his  commiffion,  and  to  whom  he  hes  found  caution,  and  fo  moft  anfwer 
for  his  negligences  and  omiffions ;  and  which  was  intire  unto  us  in  refpeft 
of  a  referration,  contained  in  the  a£t  of  litifconteftation,  of  all  our  other 
defences,  which  I  think  was  fcarce  regular, — ^but  we  ware  not  put  to  this 
dead  lift. 

Anent  the  Tatme  of  Ed''*  Charter  in  1636. — About  this  tyme  [9  Feb- A.  fol.  129, 
ruarij  1672,]  I  had  occafion  to  fie  the  Toune  of  Ed'  their  great  Giartor, 
granted  to  them  by  King  Giarles  in  1636,  with  the  feafine  tane  theiron  in 
1637.  It's  a  new  gift  to  the  Toune  of  their  brugh  milnes,  common  moore, 
port  and  barbery  of  Leith  and  Newhaven,  fuperiority  of  Leith,  dock-money, 
anchorage-money,  golden  pennies,  &c.,  office  of  fhireffhip  and  jufticiary 
of  peace,  within  their  toune  and  liberties,  &c.,  with  a  ratification  of  all 
their  former  infeftments :  as  for  the  badges  of  honour  and  foverainety  (fo 
to  Q)eak)  conferred  on  the  Proveft  and  other  magiftrats  of  the  City, — 
tis^^  the  fword,  fcepter,  and  rid  robes,  thefle  are  by  the  grant  of  King 
James  the  6^  by  his  charter  under  the  Great  Seall  in  1621,  and  that  on  the 
parrallel  of  the  Lord  Maire  of  London.  Many  perfones  are  of  the  opinion 
that  this  laft  Charter  in  1636,  hes  done  the  Toune  much  more  hurt  then 
good,  becaufe  it  hes  ather  cut  them  of  exprefOy  from  fundry  priviledges 
comprehended  in  their  ancient  infeftments,  or  prejudged  them  theirof  in 
fo  far  as  they  are  altogether  omitted  in  this.  I  fliall  infl;ance  only  one ; — 
Craig,  in  Dieg.  de  RegalibuSy  pag.  117,  tells,  that  the  Toune  of  £d',  by  a 
fpeciall  priviledge,  are  indulged  the  efcheat  of  all  condemned  within  their 
brugh  and  liberties  for  flaughter ;  and^  idemj  page  121,^  tells  they  have  the 
power  of  having  and  reteining  their  oune  fifck,  yet,  by  the  charter  1636, 

^  Vide  Balfour'B  Practiques,  Title  of  Burrowes,  cap.  20. 
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the  efcheits  of  all  perfones  condemned  within  the  Toune  are  fpecially 
referved  to  the  King,  and  the  Toune  for  ever  excluded  theirfrom. 

See  more  of  the  Toune  of  Edinburgh's  Charter  in  a  4^  mannicript 
marked  A.  4,  page  32.^ 

AJoliS5,b.  22  Junij  1672.— This  following  point  went  to  Interlocutor:^  Whither 
or  no  a  c26  novo  darrncs  from  his  Majeftie  does  not  import  to  the  waflell 
receaver  a  difcharge,  liberation,  and  exoneration  of  waird,  marriage,  few 
dueties,  and  all  other  cafualties  due  furth  of  thefle  lands,  preceiding  the 
date  of  the  faid  charter.  Tho  this  was  lookt  upon  as  a  principle  wheirin 
their  could  be  no  controveriie,  yet  it  was  alledged  by  fome,  that  unles  it 
ware  fuperfcryved  by  his  Maj.'s  oune  hand,  he  could  not  be  prejudged  by 
fuch  gifts,  and  that  the  flouth  or  negligence  of  his  Officers  of  eftate  could 
infer  no  wrong  to  him.  Vide  the  14  A&,  of  the  Pari.  1600.  This  is  a 
miferable  and  pittifuU  way  of  wonting  our  wit,  by  fhaking  th^  very  foun- 
dations of  law,  and  leiving  nothing  certaine.  But  the  true  fourfe  of  all  is 
from  the  wofull  divifions  in  the  Houfe,  efpecially  betuen  the  Prefident  and 
the  Adyocat,  each  of  them  raking,  tho  from  hell,  all  that  may  any  way 
conduce  to  cary  the  caufes  that  they  head.  Fle&ereji  nequeojuperasj  Sfc. 
Vide  infroy  num.  361,  thir  fame  parties. 

A.  fol.  147,  b.  9  Julij  1672.  The  Thefaurer-depute,  as  he  who  hes  obtained  the  gift  of 
the  marriage  of  the  late  Earle  of  Dundy,  which  marriage  exifted  throw 
the  deceis  of  the  Lord  Dudhope,  fieither  to  the  laid  Earle,  perihues  decla- 
rator for  the  availl  of  the  faid  marriage  againft  my  Lord  Dundie's  wholle 
creditors.  In  which  aftion,  it  was  alledged  for  the  Earle  of  Northeflc,  that 
no  marriage  could  be  declared  againft  him,  nor  could  the  availl  theirof 
(whatever  the  Lords  fhall  modifie  the  fame  at)  ever  aflfeft  the  lands  of 

^  From  the  Connsell  Books  of  the  Toune  of  Ed'  iu  1629,  &e.  I  find  they  had  procmed  a 
charter  in  1603,  with  many  strange  clauses  and  priviledges,  vv^  right  of  regality,  admirality, 
right  of  the  north  Castle  Bank  as  weill  as  the  south,  and  verie  prejudiciall  to  the  gentle- 
men of  West  Lothian,  which  they  were  necessitat  ....  J 

It  was  sore  against  the  Toun's  heart 

and  will  that  they  altered  ther  former  chartor,  hut  they  ware  forced  to  it 

'  The  parties  m  this  ware  the  Earle  of  Northesk  and  others,  and  the  L.  Hatton,  Thesauier 
Depute. 
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Craig,  which  ware  tranfmitted  to  him  by  progres  firom  the  faid  Earle  of 
Dundee,  whofle  marriage  was  now  fought  to  be  declared ;  becaufe  upon 
the  faid  Earle's  refignation,  and  a  fignator  fuperfcryved  by  his  Maj.'s  oune 
hand,  he  ftood  infeft  in  thefle  lands  w^  a  de  novo  dam/us^  which  moft  im- 
port to  him  ane  exoneration  and  difcharge  of  all  cafualties,  due  farth  of 
thefle  lands  preceiding  the  day  and  dait  of  the  charter.^  The  Lords 
found  the  de  novo  damtcs  did  not  difcharge  this  cafuality  of  the  marriage, 
becaufe  their  being  many  cafualities  named  in  the  laid  claufe,  \iz\  wairds, 
relei&,  non-entries,  efcheats,  forfaultors,  baitardries,  recognitions,  laft  air, 
&c.  the  marriage  was  not  exprefled ;  and  as  to  the  generall  claufe  wheirby 
his  Maj.  gives,  grants,  and  difpones  the  laid  land  and  all  right,  title, 
entres,  or  clame  of  right  he  hes  theirto,  by  whatfomever  manner  of  way 
preceiding  the  date  of  thefle  prefents,  they  found  not  that  fufficient  to  beir 
a  difcharge  of  a  marriage,  becaufe  the  King  tranfinits  nothing  by  thefle 
generall  claufes,  and  he  can  give  nothing  away  but  what  is  fpecially 
named ;  that  a  de  novo  damtcs  fecures  allenarly  the  property  of  the  land, 
but  does  not  fecure  againft  prior  cafualties,  becaufe  his  Maj.  cannot  be 
prejudged  by  the  negligence  of  his  Officers. 

I  never  obferved  ane  interlocutor  fo  generally  difpleas  as  this  did. 
I  found  no  lawyer,  nather  great  nor  finall,  would  oune  or  feik  to  juflifie 
it,  but  all  cryed  out  that  the  foundations  ware  Ihaken,  the  fecurity  of 
the  liedges  was  overthrowen,  all  their  rights  ware  branled ;  that  the 
fcraing  up  the  cafualties  of  fuperiority  at  this  rate,  would  make  the 
wholle  kingdome  think  the  King  the  worlt  and  the  unfurefl;  fuperior 
they  can  hold  of:  It  made  all  in  mockery  Ipeir  who  was  perfhuar, 
and  if  he  had  a  brother.  My  Lord  Halton's  oune  advocats  confefl;  it 
was  horridly  arbitrary  and  unjuft;  Sir  6.  Lockhart,  who  was  one  of 
them,  aflerted  that  his  goodfather  would  have  quite  his  land  fooner  then 
pafl;  fuch  an  Literlocutor.  I  never  heard  it  doubted  but  a  de  novo  damus 
did  cut  of  all  bygains  that  they  could  never  be  fought,  that  it  had  bein 
ever  fo  advifed  by  all  lawyers  that  becaufe  it  excluded  his  Maj.  from 


^  The  fitfder  arguments  that  ware  orged^  especially  from  the  practique  in  1611^  and  Peirstou's 
Plractiqae  in  166  ..>  are  to  be  sein  in  the  Informations  beside  me. 

F 
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all  preceidings,  theirfor  the  compofition  was  raifed  confiderably  faier  then 
what  it  ufed  to  be  in  ordinar  cafes  wheir  that  clauie  was  put  in ;  that  it 
paft  for  an  uncontroverted  principle,  (if  fo  be  we  hare  any  in  our  law,) 
that  if  a  fubjefb  fuperior  give  a  charter  to  his  waflell  with  fuch  a  claufe,  it 
undoubtedly  cuts  him  of  from  all  he  can  clame  out  of  that  land  preceiding 
its  date ;  that  a  de  novo  damus  is  a  originall  gift,  and  hes  all  the  words  of 
a  new  donation,  visf^  exanerandoy  tranfferendo^  et  extradonando  ;  that  the 
King  gives  the  land  by  this  claufe  praut  apHmus  maxitnui  eJU  and  fo  frie 
from  all  antecedent  encumbrances ;  that  ther  finding  the  marriage  not  to 
be  difcharged  becaufe  not  expreft,  was  nought  lave  a  filly  eyafion,  feing 
tho  not  one  of  them  had  bein  enumerat,  they  ware  all  cut  of  theirby ;  that 
the  juft  bounds  of  all  things  ware  confounded ;  that  ftrange  things  ware 
hurried  throw  in  ParL,  and  things  as  firange  ware  advifed  w*  dofe  doors 
in  the  Seifion,  and  reported  again  at  fyde  bars ;  that  no  man  talk  of  ded* 
fions  after  this ;  that  all  other  decifions,  tho  blameable,  could  ihreud  them- 
felfes  under  fome  cloak  of  law,  but  this  ftood  naked :  none  was  found  who 
would  ather  oune  or  i)alliat  it :  That  the  leift  they  can  modifie  the  availl 
to  will  be  20,000  nJcs.,  feing  he  got  that  in  tocher  w^  Dalhoufie's  daughter ; 
that  he'ell  betake  him  to  any  one  creditor  he  pleafes,  and  afiefib  his  land 
theirwS  the  fame  being  dehitum  fundi^  and  will  leive  him  to  his  releiff  of 
the  refl; ;  that  the  perfliuar  being  likewayes  donator,  and  having  the  gift 
of  tUtimus  hcBres  of  the  faid  Earle  as  his  air,  he  moft  warrand  the  rights 
and  infeftments  granted  to  them  by  his  predeceifor,  and  fo  this  gift  of  the 
marriage  can  no  more  prejudge  them  then  if  the  deceift  Earle  of  Dundee, 
their  debitor  and  author  in  the  lands  they  poflefle,  or  any  to  his  behoo£^ 
had  procured  the  lame.  That  he  may  not  renunce  the  fame  now  to  their 
prejudice,  fince  he  hes  made  ufe  of  it  already.  Vide  inf.  num.  368. 
A.fol.]48,6.  About  this  tyme,  [11  Julij  1672]  in  the  recognition  perlhued  by  the 
Lord  Thefiiurer-depute  contra  the  Earle  of  Northeik  and  the  other  cre- 
ditors of  the  Earle  of  Dundy,  the  Lords  found  the  lands  of  Craig  had 
recognofced  in  his  Maj.*s  hand,  throw  a  di^ofition  theirof  made  in  anno 
1659  by  the  Laird  of  Craig  to  Pitarrow,  and  a  bafe  infeftment  taken 
theirupon :  notwithftanding  it  was  alledged,  1^  That,  ante  omnioj  my 
Lord  Helton  ought  to  make  patent  to  them  the  charter  kift  which  he  had 
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got  delivered  to  him,  to  the  effeft  it  might  be  tryed  from  the  old  evidents 
and  chartors  whither  thefle  lands  held  waird,  yea  or  no,  and  which  might 
fumifh  them  w^  many  other  defences ;  2^,  that  the  difpofition  made  to 
Pittarow  could  never  be  the  ground  of  a  recognition,  becaufe  it  was  re- 
duced, and  funditus  tane  away  in  Parliamenti  which  annulled  it  quoad 
wanes  effe&iu^  as  if  it  had  never  bein ;  efpecially  feing  it  was  reduced  oh 
defectum  confenfus^  it  having  bein  elicit  from  him  when  he  was  drunk  fo 
extreemly  that  he  had  not  the  ufe  of  his  reafon ;  for  the  redu&ion  of  a  dif- 
pofition of  waird  lands,  and  of  a  bafe  feafine  tane  theiron,  becaufe  of  in* 
formality,  not  regiftration  or  the  like  does  not  hinder  the  incurring  of 
recognition,  becaufe  the  wafTell  fecit  omne  qtiod  infe  erat;  yet  if  fuch  a 
right  be  reduced  for  want  of  confent,  then  no  delift  is  committed,^  (feing 
animus  et  propq/itum  /aciunt  malefciumy)  the  waifell  is  not  guilty  of  in- 
gratitude, and  theirfor  ought  not  to  be  punifhed  w*  the  tinfell  of  his 
lands;  and  it  is  the  fame  as  if  ane  idiot  or  furious  perfone  ihould 
alienate  waird  lands  without  his  luperior's  confent;  in  all  which  cafes, 
animus  delinquendi  prcecipue  Jpe&andus  ejl?  The  Lords,  before  anfwer 
to  this  alledgeance,  ordained  the  grounds  and  warrands,  and  other  minutes 
of  that  decreit  of  ParL  in  1661,  to  be  produced  before  them ;  (tho  I 
cannot  fie  what  power  or  right  they  had  to  call  for  the  warrands  of  a 
decreit  of  Parliament,  or  to  try  and  canvafle  upon  what  grounds  the  fame 
proceided,  and  if  they  ware  warrantable  and  rationall)  :  and  on  perufall 
of  the  depofitions  of  the  witnefles  wheirupon  the  laid  decreit  proceided, 
they  repelled  the  defence,  in  regard  it  appeared  from  the  teftimonies  that 
Craig's  drunkennes,  the  time  of  the  making  of  that  dilpofition,  was  not  fo 
deip  as  that  he  was  wholly  bereaved  of  fence  and  reafon,  but  that  he  afted 
by  a  will  and  confent,  tho  not  altogither  fo  clear.  3^^,  It  was  alledged 
that  it  was  granted  the  tyme  of  the  Ufurpers,  when  all  waird  holdings  ware 
difcharged,  or  it  was  agriable  to  the  Aft  of  Pari,  in  1641,  then  ftanding 
unrefchinded,  which  appointed  all  fuch  lands  to  be  holden  feu ;  and  betuixt 
the  tyme  it  was  granted  and  the  tyme  of  its  being  quefiioned  in  Parlia- 


^  Vide  oh  £omnino2  Craig,  lib.  9pag.  344. 

'  Sie  the  InfonnatioDS  beside  me,  and  tupra  ntu  361>  item  infra  page  [^niim.^  372. 
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ment  and  reduced,  their  ware  no  judicatories  fitting  wheirin  he  might  have 
obtained  it  confirmed ;  likewayes,  if  it  had  not  bein  annulled  by  a  decreit 
of  Parliament,  he  would  have  obtained  a  confirmation  theirof  long  before 
the  date  of  the  perfhuar's  gift  of  recognition,  and  fo  would  have  excluded 
the  fame.^  Notwithftanding  of  all  thir  defences,  the  Lords  found  the 
recognition  of  the  lands  of  Craig  incurred. 

As  for  the  barrony  of  Dundie,  it  was  alledged,  that  the  deeds  founded 
on  could  never  infer  recognition  theirof^  feing  they  ware  far  w4n  the  halfe 
of  the  laid  barronie  as  to  it's  ancient  extent.  Wherunto  it  was  replied, 
that  in  the  computation  of  the  totall  of  the  barrony  no  lands  wheirof  their 
was  publick  infeftments  granted,  ather  by  refignation  or  confirmation, 
could  be  repute  a  part  of  the  barrony,  becaufe  they  ware  theirby  difinem- 
bred,  and  the  remanent  could  only  be  efteimed  the  barrony,  the  major 
part  wheirof  was  alienat.  Duplied,  The  Earl  of  Dundy  retained  the  do- 
minium dire&um  of  thefle  lands,  and  they  behoyed  ftill  to  be  repute  parts 
of  the  barrony,  &c.  The  Lords  found,  the  alienation  of  the  major  part  of 
the  lands  remaining  unrefigned  and  unconfirmed  made  thefle  parts  of  the 
barrony  to  recognofce,  and  theirfor  repelled  the  alledgeance.  But  the 
truth  is,  the  Lords  ware  fo  ftated  at  this  tyme,  that  hardly  any  thing  could 
have  bein  propofed  againft  this  recognition,— over  the  belly  wheirof  they 
ware  not  inclined  to  go. 
A.fol.  1.50,^.     November  1672. — ^In  the  declarator  of  recognition  mentioned /tipro. 

No  372  *^   '^ 

num^ro  368,  perfhued  by  my  Lord  Thefaurer  Depute  ag^  the  Earles  of 
Northe£k  and  Weimes  and  fiindrie  other  perfons,  it  was  alledged  for 
Weimes,  that  no  declarator  could  pas  in  his  prejudice,  becaufe  he  ftood 
infeft  in  ane  annuelrent  forth  of  thefle  lands  confirmed  before  the  gift  of 
recognition.  This  defence  at  firft  proponing  was  found  relevant,  but 
theirafter  it  having  bein  anfwered  by  the  perfhuer,  that  they  behoved  to 
fay  confirmed  before  the  incurring  of  the  recognition,  wheirupon  the  gift 
is  grounded,  the  Lords  repelled  the  fame  in  refpefb  of  the  anfwer  or 


^  As  also^  notwithstanding  it  was  alledged  that  Pittairow  was  Craig's  i^peiiand  air,  mediate  at 
leist,  to  whom  alienations  do  not  infer  recognition  :•  vide  Craig,  pag.  845 ;  Thb  was  repelled  becoose 
old  Pittanrow  was  the  immediat  nearest  air :  sie  Hadington,  joaitift  Februar  1612,  Rae  eorUra  Keltic. 
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reply,  (viz*  Pittarrow*8  bafe  feafine  in  1659).  Wheirupon  Weymes  having 
applyed  for  a  new  hearing,  it  was  moft  contentioufly  debate,  whither  or 
no  ward  lands  could  recognofce  in  prejudice  of  a  infeftment  confirmed 
before  the  gift,  but  after  the  delift  and  forfaultor  of  recognition  was  com- 
mitted by  the  undue  alienation  of  the  faid  lands  without  the  fuperior's 
confent.  Wheirin  it  was  alledged  for  the  £.  of  Weymes,  that  the  common 
law,  our  laws  and  Afts  of  Pari.,  Craig  and  all  that  wryts  de  /eudisj  the 
Lords  conftant  tra6t  of  praftiques  and  decifions,  the  univerfall  opinion 
of  all  lawyers,  and  the  fecurity  of  the  Hedges,  (which  heir  ought  to  be 
fuprema  lexy)  feimes  to  have  fetled  this,  fo  far  above  all  the  rationall  limits 
of  a  juft  contradiftion,  that  to  heir  it  now  drawen  in  quaeftion  flrikes  us 
all  with  amazement,  doubting  wheir  fuch  fcepticifme  may  end,  and  if  this 
arbitrary  latitude  of  ranfacking  principles  will  leive  us  any  thing  fixed 
or  certaine  at  all ; — That  upon  the  faith  of  thefle  laws  all  the  fubjefts  of 
Scotland  have  hitherto  refted^  ever  underftanding  and  fuppoling  that  a 
infeftment  confirmed  before  the  gift  was  moft  fufficient  in  law  to  fecure 
that  infeftment  againft  any  recognition  gifted  after  the  confirmation,  tho 
the  grounds  of  the  gift  fhould  be  prior  to  the  confirmation,  elfe  all  the 
ward  lands  of  Scotland  fhould  be  now  found  open  to  recognitions,  the 
interefts  of  the  people  ihould  be  branled  and  prejudged^  and  a  door 
opened  for  drawing  all  their  rights  under  hazard  and  qusBition ;  that  his 
Majeftie,  by  granting  a  confirmation,  doth  confent  to  the  waflell's  right,  and 
fo  can  never  quarrell  the  fame  upon  any  preceiding  recognition,  wheirby 
the  property  of  the  lands  was  returned  to  his  hands,  that  confirmatio  illitis 
qui  dare  potuit  eft  donatio;  that  confirmations  are  the  ordinary  way  for  fe- 
curing  rights  againft  the  hazard  of  recognitions ;  that  Craig,  TiL  Quibus 
modis  feudum  oh  deli&a  amittituTj  (pag.  347,)  is  pofitive  that  any  ratifica- 
tion, exprefle  or  tacit,  as  the  fuperior's  accepting  a  refignation  and  giving 
charter  theirupon,  doth  purge  prior  recognitions ;  that  the  Lords  have  fo 
decided  in  foro  maxime  contradi^orio^  as  Hadington  marks  it  at  the 
penult  of  Februar  1612,  in  the  caufe  of  Rae  cont.  Kelly,  wheir  this  defence 
was  fuftained  againft  that  recognition,  infeftment  confirmed  before  the 
date  of  the  donator's  gift,  which  is  clearly  the  prefent  defence,  and  yet 
the  perfhuar's  grounds  he  now  infifts  upon  ware  then  urged  and  repelled ; 
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as  alfo,  it  was  found  relevant  againft  a  proces  of  recognition  perihaed  by 
Sir  G.  Einnaird  in  1665,  that  the  defender  is  in  damno  vitandOf  which 
excufes  ignorance  of  fubtilities,  but  the  perfhoar  is  in  lucro  captanda^ — 
the  defender  is  founded  in  the  common  opinion  of  the  wholle  countrie, 
in  unanfwerable  decifions,  and  in  the  uncontroverted  authority  of  the 
moft  eminent  lawyers,  wheiras  the  perihuar  hath  no  veftige  of  any  autho- 
^^Vi  grounded  only  upon  neu  notions,  innovations,  and  diftinftions,  which, 
if  they  ware  fuflained,  no  man  could  be  fecure  for  ane  bower  of  his  eftate ; 
and  that  this  being  tentus  et  habitus  for  law  hitherto,  the  moft  that  in 
any  fence  or  reafon  can  be  done,  if  the  Lords  will  alter  ther  former 
courfe,  is  to  reftifie  it  for  the  future,  but  not  to  enlhare  any  who,  upon 
the  fietith  of  fo  many  combining  grounds,  have  refted  upon  confirmations 
in  tymes  paft.  To  which  it  was  replyed  for  the  perihuar,  That  they 
acknowledged  that  a  confirmation  of  a  bafe  right  fiimifhed  a  good  and 
a  fufficient  intereft  to  defend  againft  and  purge  any  recognition  that 
could  be  inferred  upon  the  ground  of  that  infeftment  fo  confirmed,  fo 
that  it  could  never  be  ufed  aither  as  a  partiall  or  a  totall  ground  wheiron 
a  recognition  could  be  craved  to  be  inferred  or  a  gift  taken,  as  alfo, 
it  would  ftand  invincibly  fecure  againft  anie  recognition  that  ihould 
be  incurred  after  the  date  of  the  faid  confirmation ;  but  that  it  ihould 
fuftaine  againft  a  recognition  founded  upon  a  diftindt  and  leperat  ground 
prior  to  the  faid  confirmation,  becaufe  forfooth,  the  fuperior  had  not 
gifted  the  iame  till  aft^r  the  confirmation,  is  ane  affertion  fo  bold  and 
groundles,  fo  frivolous  and  irrelevant  as  ever  anie  that  was  infifted  on, 
and  abfolutly  contrare  to  and  inconfiftent  with  his  Maj.'s  intereft,  and 
wheirin  their  is  not  the  leift  ihaddow  of  a  prejudice  or  inconvenience  to 
the  fecurity  of  the  people ;  for  can  their  be  anything  more  confentaneous 
to  the  principles  and  nature  of  feudall  rights,  then  that  wheir  feudum 
fait  cwn/miffum^  and  the  propertie  of  the  lands  was  returned  back  to  his 
Maj.  by  his  vafleUs  fSetult  before  the  confirmation,  that  the  faid  property 
ihould  not  paiTe  from  his  Maj.  except  by  one  of  thir  3  wayes,  ather  by 
confenting  to  and  confirming  of  the  fame  feafine  by  which  the  recognition 
fell,  or  by  a  fpeciall  difpoiition  and  gift  of  the  recognition,  or  3^,  by  a 
novo  damns  ;  and  that  a  naked  confirmation  of  a  feperat  infeftment  can 
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in  no  law  or  fence  be  conflru£ted  a  hdbUis  modus  to  denude  his  Maj.  of 
that  right,  that  nather  being  a&um  nor  intended  unles  the  feiker  of  the 
confirmation  had  expreft  his  Maj.'s  right ;  and  fo  the  Eang  being  certiorat 
of  his  oune  right  had  willingly  difponed  the  lame,  that  thir  defenders  by 
the  fame  rule  behoved  to  fay,  that  his  Maj.  paiBng  infeftment  upon  a 
reiignation  or  on  a  compryfing,  ihould  theirby  purge  and  difcharge  an- 
terior recognitions,  feing  it's  moft  certain  law,  that  infeftments  paffing  by 
refignation  and  confirmation  are  termini  convertibiles  and  cequipollentes 
in  law,  and  produce  the  fame  feudall  effects ;  and  yet  its  grofle  ridiculous 
and  inauditum  to  imagine  that  his  Maj.'s  accepting  of  a  refignation  purges 
any  anterior  recognition,  nather  is  their  any  who  does  affirme  it ;  that  the 
King  having  jtts  perfe&e  qucejitam  by  the  illegall  alienation  made  to 
Pitarro,  any  confirmation  he  gave  therafter  to  the  E.  of  Weymes  could  not 
prejudge  him,  becaufe  confirmaiio  nihil  novi  juris  tribuitj  it's  but  ane  a£i 
of  courfe,  and  the  common  aft  of  his  Maj.  as  a  fuperior,  and  bearing  a 
falvo  and  refervation  of  all  right,  and  fo  can  never  import  fuch  a  confent 
as  to  difpone  away  a  right  never  mentioned  nor  thought  upon;  that  the 
16  A£i;  of  Pari,  in  1633,  mentions  no  wayes  for  fl;opping  recognition,  but 
ather  the  fuperiors  confent  to  the  alienation  or  a  confirmation  therof ; 
that  it's  fo  wain  and  fooliih  a  imagination  to  think  that  his  Maj.  is  pre- 
judged and  denuded  by  fuch  confirmations,  that  no  folid  lawyer  ever 
dreamed  of  it ;  fo  great  a  paradox  is  it,  that  the  defenders  underiiand  not 
Craig,  who  is  in  the  contrare  opinion  at  page  347,  in  the  cafe  ther 
betwixt  Grange  Eirkcaldie  and  Phamyharft's  brother.    And  as  to  their 
ftrained  praftique  in  1612,  it  meits  not,  becaufe  ther  the  infeftment  con- 
firmed was  made  ufe  of  as  one  of  the  partiall  grounds  of  recognition,  in 
which  cafe  the  Lords  did  decide  moft  juftly  that  it  fhould  ftay  the  recog- 
nition pro  tanto  ;  but  that  concemes  not  our  point.   As  for  the  fecurity  of 
the  Hedges,  the  fame  is  in  no  hazard,  feing  we  have  knowen  wayes  in  law 
condefchended  upon  as  proper  to  ftop  the  danger  of  recognitions,  mV, 
ather  gifts  of  recognition  or  a  generall  novo  damus^   and  which  are 
ordinarly  ufed;  and  no  judicious  lawyers,  in  advifing  fecurities,  ever 
refted  upon  confirmations  of  a  feperat  right,  and  wheir  it's  clamoured 
that  the  contrare  hath  bein  hitherto  repute  law,  the  fame  is  denied,  upon 
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the  grounds  we  have  reprefented ;  but  efto  it  ware  fo,  fuch  errors  and 
miftakes  cannot  be  the  rule  for  the  Lords  decifions  elfe  thej  ihould  be  very 
ridiculous  oft  tymes :  w^  many  other  things  contained  in  the  Informations 
which  fie  befyde  me.  The  Lords  found  the  iaid  infeftment  confirmed 
fince  Pittarrow*8  feafine,  (which  was  the  ground  of  the  recognition,)  tho 
long  before  the  gift,  could  not  defend  againft  the  recognition,  but  declared, 
in  prejudice  and  notwithftanding  theirof. 

All  who  underftood  law  and  the  former  praftife  of  the  bench,  ware 
much  afiefted  at  this  procedor  of  the  Lords ;  feing  them  fi>  influenced  and 
bowed  firom  above,  to  go  over  a  praftique  fo  clear  as  that  in  1612  is,  and 
wheirof  the  principall  decreit  was  produced,  and  over  fo  much  reafon  as 
was  adduced  firom  the  unfecuring  of  the  liedges.  Sir  Geo:  L[ockhart] 
violented  hisifelfe  much  in  the  affSsdr,  he  never  pleading  chearfully  ag^  his 
oune  judgement ;  when  fome  of  the  Advocats  ware  aiking  hun  what  could 
be  fiud  againfi;  fo  clear  a  principle  as  that  defence  of  my  Lord  Weimes 
was,  he  faintly  replyed,  The  other  opinion  wanted  not  it's  oune  cullor. 
The  Lords  ran  much  divided  in  it,  throw  my  Lord  Chancelor's  intereft  in 
Weymes,  who,  far  and  wyde  complaines  of  the  unjufl;  meafure  he  hes  got 
firom  the  Lords  partiality  or  timoroufiies. 

A.  fol.  136^  25  Junij  1672. — Umquhile  Sir  Robert  Seaton  of  Windygaule  having 
made  ane  excambion  with  his  brother,  the  Earle  of  Winton,  wheirby,  in 
lieu  of  his  lands,  he  got  a  heretable  right  in  my  Lord  Dumfries  his 
lands;  to  which  foumes,  Gairleton,  as  air,  laying  claime,  compeirance 
was  made  for  Sir  Robert's  fifters,  who  alledged,  the  faid  foumes  be- 
hoved to  belong  to  them  who  would  be  his  executors  in  law,  becaufe 
made  moveable  by  Sir  Ro^  in  his  lifetyme,  in  fo  far  as  he  required 
them  and  charged  the  debtors  with  homing,  quofa&o  animum  declaravit. 
Againfi;  which  it  was  alledged,  that  the  fame  aught  to  be  repelled,  in  re- 
gard they  offered  them  to  prove  that  it  was  never  his  intention  to  tranfmit 
this  foume  to  his  executors  by  the  faid  charge,  feing,  e/ioj  he  had  got  it, 
he  intended,^7nt//  etjemelj  to  have  waired  it  on  land ;  he  was  frequently 
hear[d]  lay,  his  Sifi:er8  fhould  never  have  a  penny  of  his  means,  yea,  they 
themfelfes,  in  their  ordinar  difcourfes,  boafi:  that  good  providence  hes 
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throwen  that  in  their  lap  which  their  Brother  never  deflgned  for  them. 
That  the  hond  charged  on  was  hut  a  hond  of  corrohoration  of  a  heritahle 
fecurity,  and  fo,  as  ane  acceflbry,  debet Jequi  naturam  principalis,  and  not 
tome  moveahle  but  by  a  requifition,  which  they  cannot  fhow.  Notwith- 
ftanding  of  all  which  pregnant  qualifications  of  his  propqfitum  et  animuSf 
they  found  the  foume,  as  moveable,  to  belong  to  the  Sifters,  who  ware  exe- 
cutors. This  was  judged  hard ;  only  Gairleton  had  the  miffortune  to  be 
generally  ill-loved^  and  the  ladies  found  favour  with  my  Lord  Chancelor, 
who  is  ane  ennemy  to  none  of  that  fexe,  if  they  be  handfome.  Then 
Gairleton  offered  to  improve  the  executions  of  the  charge  of  homing, 
hoping  that  it  might  be  found  that  the  meflenger  had  not  2  witnefles  with 
him  at  the  tyme  he  gave  it. 

5^  Julij  1672.  The  Earle  of  Calendar,  as  heritable  Ihireff  of  Stirling-  A.  fol.  147, 
(hire,  perfhues  the  Toune  of  Stirling  for  making  payment  to  him  of 
thefle  cuftomes,  commonly  called  the  Shiref-gloves,  as  alfo  of  a  ftag 
every  day  of  the  fair,  conforme  to  his  pofleffion,  at  leift  the  ufe  and  wont 
of  his  authors,  the  Earles  of  Mar.  Alledged,  That  no  right  was  produced 
to  prove  the  Earle  was  Shireff,  or  had  right  to  the  particulars  acclamed. 
Anfwered^  They  had  produced  his  infeftment  of  the  Shireffliip,  which,  tho 
it  was  generall  and  boor  not  the  particulars  he  fought,  yet  he  offered  him 
to  prove  thefle  ware  immemoriall  cafualties  of  that  office.  Alledged,  His 
infeftment  i^  null,  proceeding  upon  a  gift  or  fignator  of  his  Majefty's,  the 
tyme  of  his  captivity  in  the  He  of  Wight,  all  which  are  fince  revocked 
and  declared  void.  Anfwered,  Whatever  defe6t  it  had  that  way  the  fame 
is  purged^  being  ratified  in  Pari,  in  1662.  Replied,  Qtiod  non  g/?,  id 
nequit  ratificari.  Farder  alledged^  That  Stirling  is  Ihireff  within  its  felfe, 
and  fo  never  ouned  the  Ihiref  of  the  fhire.  Anfwered^  The  two  fhireffhips 
are  compatible ;  the  fhiref  of  the  fhire  is  the  far  older  of  the  two,  and 
was  in  pofleflion  of  the  emoluments  accruing  to  his  office,  and  now  ac- 
clamed,  before  Stirling  ware  made  ihirefs  within  themfelfes :  that  the  gift 
giuen  to  the  Toune  wbs  Jalvo  jure  antiquioris.  Alledged,  That  thefle  30 
years  bjrpaft  the  Shireff  of  the  fhire  hes  ufed  no  deids  of  pofTeffion  of  what 
he  now  feiks ;  that  the  Toune  all  that  tyme  hes  bein  frie  and  in  pofTeflion 

a 
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of  their  oune  priviledge  of  fliirefihip ;  and  theirfor,  the  a&ion  being  pof- 
feflbry,  the  defendars  are  to  be  maintain'd  in  their  pofleffion  and  moft 
have  the  benefit  of  a  pofleffory  judgement,  Anfwered,  Their's  no  im- 
munity prefcryved,  except  they  fay  40  years  firie.  It  was  likewayes 
alledged,  That  the  Afts  of  Pari,  difcharges  all  fliirefe  from  oppreffing  the 
liedges  in  fairs,  viz^j  afts  60  and  61  in  anno  1456,  afit  33  in  1469*  with 
many  others:  vide  aft  277,  pq/l  medium  in  1597,  aft  125,  P[arL]  1581. 
/fern,  that  it's  res  judicata  already  betuixt  the  Toune  and  this  perihuar's 
authors,  in  fo  far  as  they  having  bein  perfliued  by  the  Earle  of  Mar  for 
thir  very  cuilomes,  they  ware  after  debate  aflbilzied  theirfra.  Anfwered, 
That  res  judicata  being  exceptio  impeditiva  litis  ingreffusy  and  fo  in  e£Fe& 
a  dilator ;  the  fame  moft  be  inftantly  verified  by  produ&ion  of  the  laid 
fentence  ahfolvitoTy  elfe  no  refpeft  ought  to  be  had  thcirto.  Vide  D.  10 
Julij  1623,  Crounar  of  Arran  contra  L.  of  Skelmurly. 

A.  fol.  1 48,  xj  Julij  1672.  Sir  W™  Reeming,  comiflar  of  Glafgow,  perfliued  a  decla- 
rator againft  one  Zair,  his  clerk,  to  heir  and  fie  it  found  and  declared,  that 
by  the  inftruftions  given  to  the  Comifars  in  amio  1666,  the  profite  of  all 
fummonds,  fentences,  tranfumpts,  regiftrations,  confirmations  of  the  feall 
and  fignet,  and  all  other  fuch  benefit  fliall  be  divided  thus,  tuo  part  to  the 
Comifars,  and  the  3^  part  to  the  clerk.  The  Lords  declared  conforme  to 
the  inftruftions  :  Which  decifion  hes  awakened  the  Comifars  of  Ed'  to  fly 
to  and  get  the  like ;  and  they  imagine  it  will  be  1000  mks.  a  ^ear  in  their 
wayes,  becaufe  at  prefent  their  clerk  gets  more  then  they  get  all. 

A.  fol.  1 5(i,       December  1672.     In  the  Ipeciall  declarator  perfliued  by  my  Lord  Lyon, 

No   3T7 

as  donator  to  the  fingle  and  lifrent  efcheit  of  the  deceift  Lord  Salton,  ag^ 
the  Fewars  of  Balveny,  for  making  payment  to  him,  as  donator  forfaid,  of 
fundry  fummes  of  money,  contained  in  bonds  granted  by  them  to  the  faid 
Lo.  Salton,  rebell ;  compeirance  having  bein  made  for  Arthur  Forbes,  it 
was  alledged  the  faids  bonds  could  not  fall  under  the  late  Lord  Salton*s 
efcheit,  becaufe  this  gift  and  perfliuit  was  only  taken  by  my  Lord  Lyon 
to  his  brother-in-law,  the  Mr.  of  Salton's  behoof :  to  the  which  Mr.  of 
S[alton]  the  faid  foumes  fought  by  the  donator  to  be  adjudged  to  him,  do 


1672.  OF  SCOTISH  AFFAIRS.  51 

properly  belong,  and  not  to  the  deceift  Lord  Salton,  under  whofe  efcheit 
it's  craved  they  may  be  declared  to  have  fallen :  in  fua  far  as  the  faid  Mr. 
having  acquired  the  right  of  the  lordfliip  of  Balveiny  from  the  Lairds 
of  Blackball  and  Eanminnity,  in  whofle  perfones  the  fame  flood ;  be,  at 
the  fame  time,  did  grant  a  backbond  and  reverfion  to  the  faid  Black- 
ball, wherein  he  declares,  all  he  payed  for  his  faid  right  was  alenarly 
38,000  lb.,  and  that  the  fame  fliould  be  redeimable  from  him  upon  the 
repajrment  of  that  foume  ;  and  declares,  that  feing  moft  of  the  vaflells  of 
the  lordfhip  ware  componing  for  confirmation  of  their  fews,  and  for  new 
rights,  and  from  whom  confiderable  foumes  of  money  was  expefted^  that 
he  fhould,  for  his  oune  better  fecuritie  of  payment,  do  exaft  diligence  to 
tranfaft  with  fuch  of  the  waffells  for  new  fecurities  to  be  given  them,  who 
had  not  yet  tranfafted,  and  to  perfit  the  rights  and  confirmations  of  fuch 
as  had  tranfaded  already,  and  from  both  fhould  uplift  their  compofitions  in 
part  of  payment  to  him  of  the  aforfaid  foume  of  38,000  lb.  of  woodfet ; 
and  whatever  he  received  upon  that  accompt,  he  oblidges  himfelfe  to 
deduft  it  from  the  faid  foume  of  38,000  lb.,  and  imput  it  in  payment 
theirof,  pro  tanto :  To  this  backhand  and  reverfion  Arthur  Forbes  having 
acquired  right,  is  confident  the  Mr.  is  weill  neir  payed  by  his  intromifiion 
with  the  faid  foumes  payed  to  him  by  the  waffells  for  rights  ;  and  hath  a 
compt  and  reckoning  depending  againft  him  for  that  effe£t ;  and  which 
backbond  the  Mafter  would  in  a  moft  difingenuous  manner  altogither 
evacuat  and.  render  ineffeftuall,  by  this  method  and  unhandfome  contry- 
vance, — ^that  the  Lyon  takes  a  gift  of  the  late  Salton's  efcheat,  tho  truely 
to  the  Mr's  oune  behoof,  and  under  that  moft  unjuft  and  unworthie  con- 
veyance, fhould  enhanfe  and  abforb  the  faid  foumes  payable  by  the  waffells 
for  their  compofitions,  (and  which  ware  deftinat  for  his  oune  payment  of 
the  forfaid  wodfet  foume,  and  moft  of  them  fo  applied^  and  who  hes  fole 
and  beft  right  theirto,)  under  the  late  Lord  Salton's  efcheit  forfooth,  that 
fo  the  Mr.  may  ftill  have  power  to  clog  and  affeft  the  faids  land  and  lord- 
fhip of  Balveiny  with  the  forfaid  haill  foume  of  38,000  lb.,  as  tho  none  of  it 
ware  payed ;  fu£Fering,  by  collufion,  the  faids  foumes  to  be  abftrafted  and 
carried  away  by  the  donator,  tho  the  fole  benefit  of  all  will  retume  ulti- 
mately to  himfelfe ;  that  fo  his  wodfet  may  fland  entire,  and  may  therby 
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engrofle  that  wholle  eftate  by  his  moyen  and  artifices,  and  diflioneft  trin- 
quetingSy  to  the  utter  mine  of  the  haill  creditors  of  the  late  Lord  Salton. 
[For  the  Arguments  in  this  cafe,  vide  Brown's  SuppL,  vol.  ii.  p.  690.] 
Fol.  158, 1.  — Many  mo  excellent  grounds  in  law  ware  infilled  on,  which  may  be  fein 
in  the  Informations :  But  after  great  heat  and  many  debates  and  hearings, 
and  much  moyen  ufed  by  the  Lyon  and  the  Mr.  of  Salton,  with  which 
they  thought  to  have  oppreft  the  poor  gentleman,  the  Lords  generoully, 
as  I  think,  refenting  the  infolent  incrochment,  and  pittying  the  weaker 
party,  they  found,  after  mature  deliberation  upon  all  the  wryts  and  tefti- 
monies  produced,  the  bonds  in  queftion  ware  partly  conditionall  and  partly 
for  one  and  the  fame  caufe,  vizS  for  granting  confirmations  to  the  fewars  of 
their  fews,  and  that  the  bonds  can  have  no  effeft  nor  belong  to  this  donator 
till  the  condition  be  purified,  and  the  caufe  performed;  and  therfor  affoikies 
the  defender  from  this  prefent  proces  of  declarator,  but  prejudice  alwayes 
to  this  donator,  upon  performance  and  purifieing  of  the  conditions  of  the 
bands,  to  perihue  ane  new  aftion  of  declarator  as  accords.  After  which, 
the  perihuars  haying  made  their  addrefle  to  the  Advocat,  who  was  then 
fick,  and  came  not  to  the  Seflion,  he  feimed  to  be  extreemly  flumbled  at 
the  decifion,  and  boafted,  after  the  Zuyle  vacance,  he  would  come  to  the 
Houfe  and  fhew  the  Lords  fuch  invincible  grounds  for  his  Majefty's  in- 
treft,  (which  he  faid  was  horridly  wounded  and  milregarded  theirby,)  that 
would  make  the  Lords,  if  not  alter,  at  leift  refume  and  demurre  on  what 
they  had  done.  But  he  was  not  fo  good  as  his  word,  and  came  not  abroad 
all  that  Seffion ;  but,  to  fupply  his  abfence,  and  to  do  feme  thing,  he  wrot 
a  letter  to  the  Lords  to  reconfider  the  caufe,  in  regard  his  opinion  was 
contrare  to  their  Lordfhips,  &c. :  and  which  magifteriall  way  of  diftating 
to  the  reft  of  the  Lords,  S.  G.  L[ockhart]  he&ors  fiirioully  in  his  Infer- 
mationes.  But,  whowever,  the  Lords  complyed  fo  far  with  him  as  to  allow 
them  a  new  heiring :  wheirin  the  perfhuars  infifted  much  to  make  it  appear 
that  the  counter-oblidgements.  ware  not  correQ)e£tive  nor  reall,  and  which 
is  fully  reprefented  by  us  formerly ;  yet  the  Lords  advifed  it  of  new  and 
adhered  to  their  former  interloquitor.  S.  6.  L[ockhart]  in  his  laft  Infor- 
mation on  this  affair,  was  very  bold  and  fevere  againft  the  Advocat,  with 
whom  only  he  hath  the  vanity  feriouflie  to  contend,  looking  upon  him  alone 
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as  his  equally  tho  he  thinks  him  mightly  crazed  and  hruized  hy  his  winter's 
feyer:  In  the  end  of  it  he  tells  the  Lords,  that  defultoria  ilia  levitas 
m  fixing  or  altering  interlocutors  after  full  deliheration,  ware  moft  dero- 
gatory to  and  a  proftitution  of  their  honor  and  maj[efty].  The  Lords 
would  judge  thir  expreffions  petulant  and  reflecting,  and  cenfure  them  in 
ordinary  advocats ;  hut  they  ftand  in  feme  aw  of  him.  The  perfhuars 
ware  fo  much  the  more  damped^  that  hy  their  moyen  they  had  flattered 
themfelfes  a  certain  viftory ;  and  the  Lords  deportment  was  fo  much 
the  more  commendahle,  that  they  held  juftice  fo  dear,  wheir  they  had 
fo  great  tentations  to  waver.  Vide  the  decifion  fupra^  at  the  8  of  Dec'. 
1671,  Mr.  Arthur  Gordon  cont  L.  of  Drum. 

7  Fehruarij  1673.  Francis  Kinlochy  John  Johnjlon^  and  others^  contra  A.  fol.  iGO, 
Sir  Androw  Ramfay,  Lord  Abhot/hail,  ^c— [The  Pleadings  in  this  cafe  %^'^'''  ^''' 
extend  from  the  end  of  folio  166  to  the  clofe  of  folio  214.  The  Author, 
in  a  marginal  note  at  the  heginning,  fays,  *^  Severall  of  the  paflages  and 
arguments  infert  in  this  pleading,  ware  ufed  hy  Sir  John  Cunyghame, 
others  of  them  again,  hy  Mr.  Alexander  Spotfwood.  Nota^ — The  one  halfe 
of  this  pleading,  yea  the  fourt  part  of  it  fcarce,  as  it*s  heir,  was  nather 
Q)ok  nor  informed  on,  hut  is  added  for  luftre  and  diyerlion.*' 

The  following  is  the  arrangement  of  the  pleadings ;  and  the  extracts 
given  chiefly  contain  the  fads  of  the  cafe. 

Sir  G.  M*Keinzie,  Prcelocutor  in  perfuite^ioX.  166  to  end  of  fol.  173, 

Sir  G.  Lockhart,  Prolocutor  in  defence^    fol.  174  to  183,  h. 

Reply  hy  the  Purfuers,  .         .  fol.  183  to  189. 

11th  Feby,    Duply  hy  Sir  G.  Lockhart,   fol.  189  to  201,  b. 

12th     „        Triply  hy  the  Purfuers,  fol.  201  to  211. 

Quadruply  hy  the  Defenders,  fol.  211  to  214. 

Sir  George  Mackenzie,  Praelocutor  in  perfuite,  having  ftated  the 
privileges  conferred  on  the  Burgh  of  Edinburgh  hy  feveral  Afts  of  Parlia- 
ment, in  regard  to  the  ele£tion  of  Magiftrates,  iniifted  that  it  might  be 
found  and  declared.  That  the  Magiftrates  ought  to  be  yearly  changed, 
and  that  no  perfons  of  a  higher  rank  than  merchant  fhould  be-  capable  to 
exercife  the  office  of  a  Magiftrate ;  and,  confequently,  that  Sir  Androw 
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Ramiay,  Lord  AbbotfhaU,  being  advanced  to  be  a  Senator  of  the  College 
of  Juftice,  and  fo  of  a  higher  quality  and  rank  than  a  trafficking  mer- 
chant, ought  to  be  declared  incapable  to  be  elefted  in  all  time  coming.^ 
He  then  proceeds : — ] 

Fol.i69j.44.  Thus  have  I  confirmed  the  firft  ground  of  our  prefent  Declarator,  viz*, 
that  their  ought  to  be  ane  annuaU  change  of  magiftrats  in  royall  borrows, 
and  derived  it  from  the  pure  dreams  of  reafon,  policy,  authority,  civill 
law,  and  cuftomes  of  foraine  countries.  There  only  remaines  now 
the  laft  branch  of  my  undertaking,  to  conduft  your  Lordihips  thoughts 
to  a  (liort  refleftion  on  our  oune  municipall  flatute  law  and  cuftomes ; 
fure  it  does  not  choak  nor  interfaire  with  a  principle  recommended 
by  fo  much  light  and  pregnancy  of  reafon:  No,  we  fliall  find  a 
perfit  harmonie  betuixt  them.  Be  pleafed  then  to  know,  that  our 
legiflators  of  this  kingdome,  adverting  that  the  priviledges  given  to 
the  Burrows  ware  invaded  and  proftitut,  not  only  in  Ed'  but  throw  the 
reft  of  the  kingdome,  by  the  ambition  and  covetoulhes  of  perfones  who 

Fol.  16D>  b.  afiefted  fuperiority  and  command  within  brughs  to  the  great  hurt  and  de* 
creafce  of  trade,  (which  is  the  life  and  being  of  corporations,)  did,  from 
tyme  to  tyme,  by  feverall  laws  and  afts  of  parliament,*  vindicat  the  fame, 
and  provide  remeid,  by  which  the  promotion  of  perfons  to  Magiftracy 
within  brugh  was  appointed  to  be  by  the  free  fuffirage  and  eleftion  of  the 
people ;  and  in  regard  that  gave  occafion  to  great  contentions,  tumults,  and 
confufions,  then  it  was  ordered  to  be  by  the  people*s  reprefentatives  in  a 
fenate  or  councell,  and  the  continuance  of  the  magiftrats  choicen  was  to 
be  only  for  a  year ;  as  particularly  by  the  29  Aft,  Pari.  5,  King  James 
the  3<^,  anno  1469,  it's  expreffly  provided,  that  na  officers  or  councell  be 
continued  in  burrows  longer  then  one  year ;  and  by  the  80  Aft,  Pari. 
6,  King  James  4,  anno  1503,  it  is  ftatute,  that  all  provefts  and  others 
having  jurifdidion  within  brugh,  fhall  be  changed  yearlie.  Likeas,  the 
magiftrats  and  councell  of  Edenbrugh  finding  the  many  invafions  and 
incroachments  the  pride  and  ambition  of  fome  amongs  them  made  upon 
thefle  afts,  fo  that  the  forfaid  bars  ware  not  able  to  containe  them,  they, 

1  See  a  short  note  of  this  case  (Oosford's  Decisions^)  in  Brown's  Supplement,  vol.  i.  p.  682. 


1673.  OF  SCOTISH  AFFAIRS.  55 

by  their  aft,  dated  the  5*  of  Oaober  1658,  and  again,  upon  neceflary 
grounds,  renued  on  the  28  of  September  1660,  did  ordaine  that  no  Proveft 
fhould  continue  longer  then  2  years  at  moft  at  one  tyme.     In  which  ASts 
I  find  a  pretty  agriement  with  what  I  obferved  from  the  Roman  law  both 
as  to  the  interyalls  of  repeiting  offices  and  as  to  feclulion  till  compt,  for 
heir  they  are  appointed  to  be  a  full  yeir  out  of  all  office  ere  they  can  be 
choicen  and  brought  in  again.     Nixt  the  advancement  of  the  Thefaurer 
to  any  other  place  is  difcharged,  and  he  is  declared  incapable  till  fuch 
tyme  as  the  compts  of  his  intromiflion  whille  he  was  trefurer  be  fitted  and 
approven  by  the  Councell.     And  now  notwithilanding  by  reafon,  policy, 
authority,  the  common  law,  by  the  laws  and  undoubted  cuftomes  both  of 
this  and  all  other   nations,    eleftions   of  Magiftrats  within  brug£s  are 
annuall,  and  cannot  be  continued  for  any  longer  t}ane,  as  is  clear  from 
all  the  uncontroverted  grounds  adduced  by  me ;    yet  Sir  Andrew  Ram- 
fay  Lord  Abbotihall,  now  prefent  Proyeft   of  Edinburgh,  having  viis 
et  modis  raifed  himfelfe  from  being  youngeil  bailzie  to  be  immediatly 
Proveft,  hath   thefle  10  years  bygane  fo  praftifed  and  influenced  the 
eledions,  that  he  hes  alwayes  procured  himfelfe  to  be  continued  and 
elefted  from  ijoie  to  tyme  to  be  their  Proveft,  tho  within  the  Toune 
of  £d'  wheir   their  is  no  penurie,    and  are  fo  many  able   to  exerce 
the  laid  employment,  and  tho  his  conftant  eleftion  was  nottorly  contrare 
to  the  knowen  inclinations  both  of  magiftrats,  councell,  and  people,  a  few 
only  excepted,  whom  he  had  aflbciated  to  himfelfe  in  the  govemement. 
Yea,  Sir  Andrew,  to  give  the  citizens  a  taft  of  what  they  ware  to  exped, 
immediatly  after  his  2<^  year's  eledion  of  the  10,  o£F  goes  the  Laws  and  Ads 
of  Parliament  anent  annuall  changes,  o£F  goes  the  Ads  of  the  Toune  Coun- 
fell ;  they  are  folemnly  refchinded,  they  moft  not  ftand  in  his  way :  and 
after  all  this,  when  the  burgeifes  of  the  brugh  did  rationally  exped  upon 
his  late  promotion  to  be  a  Senator  of  your  Lordfhip's  bench,  he  would 
have  relinquiihed  all  thoughts  of  continueing  in  their  Proveftrie,  yet  con- 
trare to  their  hopes,  and  his  oune  reiterat  profeflions,  he  obtained  him- 
felfe to  be  re-eleded  at  Michaelmas  laft,  1672,  wheirupon  the  body  and 
community  of  this  ancient  city,  the  old  magiftracie,  many  of  the  prefent 
magiftracy,  tho  of  his  oune  inbringing,  and  the  Councell  being  appre- 
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henfive  that  his  intereft,  hy  their  filence  and  acquiefcence,  might  tume  fo 
fixed  and  rooted^  that  their  fundamental  priviledge  of  election  might 
hecome  ane  fanfara  and  empty  fhow,  a  complement  and,  pro  marej  a  bare* 
Fol.  170.  (kelet  and  carcafe  of  a  priviledge;  and  that  this  exemple  might  em- 
bolden others  to  attempt  the  proftitution  of  their  freedom  of  eleftions  and 
of  all  that  is  knowen  to  be  the  Toune*s  juft  rights ;  and  confidering  the 
forfaid  ftatutes  have  been  made  from  tyme  to  tyme  by  our  wife  lawgivers, 
to  correft  and  remeed  fuch  tyrannous  invalions,  and  after  all  fober 
methods  and  applications  ufed  to  the  laid  Sir  Andrew  proved  ineffe£biall, 
the  Ferfhuars  ware,  much  againft  their  will,  ncceflitat  by  this  Declarator 
to  implore  the  benefit  of  law,  and  that  your  Lordfhips  may  find  their 
Magiftracie  ought  to  be  annually  changed,  fince  they  have  found  the  faft 
finart  of  continuations  in  their  heavy  experience  thefle  years  paft,  from 
which  tanqunm  ex  equo  TroJanOj  or  a  fruitfull  womb,  have  plentifully 
iftiued  furth  that  viperous  brood  of  inconveniences  we  before  deciphered. 
In  a  fat  luxuriant  foill  that  is  not  every  year  broke  open  by  the  fweating 
induilry  of  the  labouring  man,  and  made  novale^  that  is,  as  it  ware, 
changed  from  on  fhape  to  another  in  a  perpetuall  viciflitude,  what  crept 
can  be  expefted  but  a  rank  increafe  of  weeds.  I  hope  all  will  confefle 
that  the  govemement  of  magiftrats  within  burrows  (who  are  as  the  fathers 
of  the  people,)  ought  to  be  tender,  calme,  and  moderat,  to  the  end  that 
every  honeft  neihbour  may  freely  propofe  and  debate  what  may  be  for  the 
advantage  of  the  brugh,  yet  the  long  continuance  of  the  faid  Sir  Andrew's 
Magiftrac}  rendered  him  fo  proud  and  infupportable,  fwelled  him  to  fuch 
infolence  over  the  citizens  as  he  could  have  ufed  no  other  to  his  waiTalls  or 
flaves,  that  in  his  prefiding  in  the  Councell,  he  fometymes  mod  captioufly 
enfnared  them,  fometymes  mod  tyrannoufly  threatned  and  abufed  any  of  the 
members  that  difpleafed  him,  or  offered  calmly  to  debate,  with  mod  fcan- 
dalous  and  opprobrious  language,  and  by  commanding  them  filence  elfe  he 
would  lay  their  feet  faft ;  as  will  appear  from  his  carriage  to  bailzie  David 
Bold,  to  deacon  Robert  Elliot,  and  to  Francis  Kinloch  and  others,  (the  par- 
ticulars fee  in  the  fummonds,)  tho  it  be  a  clear  and  undoubted  ufurpation 
in  any  Froveft  to  offer  to  imprifon  a  citizen  without  previous  triall  and 
order  from  the  Councell ;  and  if  that  power  of  threatning  and  imprifon- 
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ing  ware  allowed  to  Provefts  in  fuch  cafes,  their  ihould  be  no  freedome 
in  votes  and  debates,  none  durft  fpeak  to  him  or  offer  him  councell,  (in 
their  priyate  difcourfings  they  faid  he  was  fo  proud,  fo  opiniatre  of  his 
oime  fufficiency  and  elevation  above  all  them,  that  he  efteimed  them  all 
as  fots  to  him,  and,  for  his  tyranny  and  cunning,  they  compared  him  to 
Oliver  C[romwell],  and  that  he  was  the  fitted  to  be  a  Sultan  or  the  Cham 
of  Tartary  of  any  they  knew,)  or  vote  and  debate  againft  him,  honeft 
trading  men  being  unwilling  to  be  incarcerat  or  laid  aiide  from  going 
about  their  affairs:  and  yet  this  infolent  overriding  is  no  more  but  a 
naturall  firuit  and  confequent  of  his  continued  Magiftracie :  At  his  entrie 
he  feemed  fomewhat  more  zealous  for  the  Toune,  and  about  8  years  ago 
he  made  Sir  William  Tomfone  leap  out  of  his  place  for  attempting  that  Fide  [page 
which  himfelfe  hath  fince  too  frequentlie  pradlifed :  then  the  Toune  cryed  lees. 
him  up,  but  it  feemes  he  defigned  only  theirby  to  a6l  uncontrolled  without 
a  rivall,  and  would  not  admit  2  Csefars  in  the  toun.  Let  us  proceed  to 
the  reft — annual  change  keeps  Magiftrats  from  trinqueting,  knowing  they 
will  be  ihortly  called  to  ane  accompt:  continued  Magiftrates  begin  to 
dream  they  are  exempt  from  it,  and  adventure  to  difpofe  more  arbitrarily 
on  the  common  good,  and  thinks  they  can  fhun,  at  leift  delay,  their  count- 
ing :  By  Sir  Androw's  continued  Diftatorfhip,  the  poor  good  Toune  hes 
felt  this  evill  too :  fince  his  entry  to  the  office  the  Toune  hes  had  6  or 
700,000  mks.  for  the  fubjeft  of  their  liberality.  Who  durft  a(k  a  compt  of 
this  at  Sir  Andrew  during  his  govemement  ?  who  then  can  deny  the  juftice, 
yea  necefiSty  of  a  change :  when  a  perfon  defires  to  continae  ^mfelfe  in 
ane  office  againft  the  inclinations  of  a  people,  it  gives  ground  to  a  very 
charitable  jealoufie  of  hidden  profit,  cegre  amittitur  quod  valde  amatur^ 
and  all  knows  that  a  great  bliffing  hath  fallen  upon  Sir  Andrew  lince  he 
came  to  the  Proveftry.  See  more  of  this  infra.  A  third  mifcheiff  of  con- 
tinued govemement  we  marked^  was  faftions,  grudges,  feditions,  difcon- 
tents  amongs  the  people.  Fetronius  Arbiter  teUs  us,  wheir  magiftracy  Fol.  iro,  b. 
is  continued  all  conQ)ire  on  againft  another,  and  heir  habemus  reum  con- 
fitenlemy  we  can  judge  him  ex  ore  proprio,  he  accufed  and  impannelled 
the  Toune  of  a  tumultuary  convocation.  It  *s  true  the  whole  ftory  was  of 
his  oune  forging,  but  he  wanted  the  brazen  wall,  nil  confcire  Jibi ;   he 
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knew  he  had  given  caufe  and  provocations^  and  wiih*t  the  Tonne  fo  much 
good  as  to  have  them  SaJling  in  the  premunire.  I  fear  it  will  he  needles 
for  me  to  propofe  the  heroick  and  eminent  exemples  of  Codrus  and  the 
Roman  knight  Curtius  facrificing  themlelfes  for  the  prefervation  of  their 
countries,  they  will  not  he  followed  in  their  gallantrie ;  hut  this  I  will  iky, 
— as  the  Athenian  monarchic  found  ane  end  in  Codrus,  fo  if  Sir  Androw 
will  imitat  his  generous  example,  and  quit  his  picks  and  facrifice  his  privat 
interefts  to  the  publift  good  of  this  Toune,  their  monarchie  and  his  ma^ 
jeftie  will  foon  come  to  ane  end,  and  they  will  do  him  the  fame  right  the 
Athenians  did  to  Codrus,  he  Ihall  he  the  laft  king  that  (hall  rule  them  10 
years  togither,  as  having  none  fit  to  fucceed  him  in  that  point.  (See  this 
fubjeft  prettily  enlarged  infra,  in  fol.  185,  L  44.  See  Fetavius's  Accompt 
of  Tymes,  pag.  36 ;  Heylin,  lib.  2  of  his  Greographie,  pag.  190.)  The 
divifions  and  animoiities  of  Sir  Andrew's  overhaling  hes  raifed  are 
more  vifible  then  to  be  refufed,  but  they  have  burft  out  in  no  illegall 
eruptions,  unles  you  call  this  Declarator  fuch,  which  cannot  in  any  juftice 
be  fo  conftrued.  A  fourth  bad  e£Fe6t  we  obferved  to  attend  perpetuating 
in  Magiftracy,  was  the  filling  of  all  offices  and  places  ather  of  truft  or  profit 
with  their  oune  freinds  and  relations,  and  that  the  Toune  groans  under 
this,  can  convincingly  be  demonftrat, — ^their  being  none  preferred  within 
the  faid  brugh  to  any  employments,  and  keipt  in  them  beyond  the  tyme 
allowed,  but  Sir  Andrew's  oune  fervants,  relations,  or  flatterers :  contrare 
to  the  pra^life  of  good  Nehemiah,  chapter  5,  verfes  14  and  15,  he  would 
not  fo  much  as  eat  the  bread  of  the  governor,  much  lefle  make  his  fervants 
bear  rule  over  the  people  :  But  this  is  not  all  my  clients  mifery  yet ; — for 
albeit  the  Clerk  of  the  Toun  be  a  perfon  who  fhould  only  be  choicen  for 
his  great  abilities  and  knowen  affedion  to  the  Toun  and  experience  in 
their  affairs,  and  tibi  indujiria  perfonce  maxime  requiritur  ;  yet  the  faid 
Sir  Androw  did  prevaill  with  the  Toune  Councell  to  employ  his  oune  fon 
to  be  their  clerk,  whille  he  was  yet  a  meer  child,  and  that  he  nather  could 
ferve  them,  nor  could  they  know  what  might  be  his  integrity  or  abilities : 
in  the  mean  whille  Sir  Androw  lifted  the  profit  annexed. 

Fol.  i7i>  b.       Notwithftanding  of  aU  which  reafons.  Ads  of  Parliament,  and  the 

1.  50. 
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Toune's  edi^um  perpetuum  forfaid^  Sir  Androw  Bamfay  continues  to 
exercife  the  office  of  Proveftrie  within  the  hrugh  of  Ed',  alheit  he  nather 
be  ane  afituall  traffiquing  merchant  for  many  years  pad,  nor  he  of  the  rank 
and  degree  of  merchant,  he  heing  advanced  hy  his  Majeftie's  warme  favor 
to  the  eminent  and  illuftrious  dignity  of  a  Senator  of  the  CoUedge  of 
Juftice,  and  theirby  become  of  a  hyer  degree  then  a  merchand. 

How  can  it  then  with  any  meafure  of  ingenuity  be  affirmed,  that  Sir  Fol.  172. 
Androw  Bamfay  can  confcientioufly  difcharge  the  office  of  Froveft  of    ^^' 
Edinburgh,  who  is  a  Senator  of  the  CoUedge  of  Juftice,  a  Member  of  the 
Privy  Councell,  Exchequer,  Plantation  of  Kirks,  and  hes  3  opulent  for- 
tunes to  manage,  l}ang  in  3  different  flures  from  this  of  Mid  Louthian.(^> 

He  who  will  not  or  cannot  attend  us,  moft  not  be  our  Proveft;  the  Fol.  173. 
citizens  of  old  ware  fo  zealous  of  this,  thay  ware  fpeaking  of  depriving  * 
Sir  William  Nifbet  from  the  Proveftrie,  only  for  refiding  fometymes  in 
the  vacance  at  the  Dean,  and  others  have  been  quarrelled  on  that  fingle 
fcore.  And  now  I  hope  the  plurality,  incompatibility,  and  inconfiftency 
of  the  many  offices  pofleft  by  Sir  Androw,  by  which  he  is  oppreft  and  the 
places  ftarved,  which  makes  our  3^  reafon  of  declarator,  is  fufficiently 
cleared.  [The  author  here  remarks,  that  their  was  a  fourth  and  fifth 
reafon  of  Declarator  added  in  the  fummons,  but  he  fays]  I  have  made 
the  fifth  a  branch  and  qualification  of  the  forfaid  2^  ground ;  and  it  con- 
cerned Sir  Andrew's  proud,  infolent,  and  infupportable  government  over 
the  citizens,  as  if  they  had  been  his  flaves.  The  fourth  reafon  was  a 
Ipeciall  reafon  of  reduftion  againft  Sir  Andrew's  eleftion  at  Michael- 
mas 1672,  mz^  that  he  was  not  lawfull  Froveft;,  not  being  elefted  by 
plurality  of  voices,  in  fo  far  as  bailzie  John  Lauder,  who  was  on  the 
lite  with  him,  had  17  votes,  and  Sir  Androw  had  only  16 ;  for  albeit  it 


<^)  See  my  compend  of  Naphtali;  and  the  Scots  Oreevances  under  Lauderdale's  administration  Yq\^  172 
complain  of  the  suppression  and  accumulation  of  great  places  of  trust  and  profit  in  the  persons  foot  of  the 
of  one  man.     The  first  names  Rothes,  and  the  2^  that  vain  empty  man,  the  Earle  of  AthoH,  as  °^^P°* 
it  calls  him« 
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Fol.  173,  b.   was  pretended  that  bailzie  David  Boyd's  fuffi^e  was  to  Sir  Andrew 
Ramfay,  yet  the  truth  is,  it  was  qualified  and  conditional!  in  thir  termes, — 
**  If  he  can  be  elefted  by  the  laws  and  a£ts  of  Parliament  ;*'  and  he,  having 
confidered  the  cafe,  and  at  laft  being  cleared  in  his  oune  mind  that  he 
was  incapable  of  thefle  laws,  he  did  clear  and  purify  the  condition  of  his 
vote  the  firft  councell  day  theirafter ;  in  refpeft  wheirof,  the  laid  Sir 
Androw  was  not  eleAed  by  plurality  of  votes,  but  John  Lauder  was 
lawfull  Proveft.     But  at  the  debate  they  offered  not  to  infift  on  this 
reafon,  knowing  it  was  both  irrelevant  and  odious,  and  that  they  ex- 
pefted  not  the  Lords  fo  propitious  as  to  gratify  them  by  annulling  that 
bypaft  eleftion,  roborat  with  pofleflion,  and  wheirof  the  halfe  of  the  year 
was  neir  expired ;  and  they  ware  fo  wife  as  only  to  infift  for  Declarator 
to  take  effeft  in  time  coming,  of  the  annuall  duration  of  their  magiftrats, 
and  that  they  be  of  the  rank  and  quality  of  aduall  trafficquing  merchands, 
and  confequently  to  declare  the  incapacity  of  Sir  Androw  Ramlay*s  being 
heirafter  choicen  their  Proveft,  as  falling  under  the  haill  prohibitions  above 
mentioned.    But  the  faid  fourth  reafon,  about  the  plurality  of  votes,  may 
eafily  be  anfwered ;  1^  It's  againft  all  fence  or  reafon  to  allow  the  retrac- 
ing or  explaining  of  votes  ex  intervallo;  no  eleftion  ware  fure  at  that  rate ; 
2^^,  The  Canon  law  has  ane  excellent  expofition  for  fuch  dubious  votes, 
Vota  conditionalia  (fayes  Pope  Innocent  the  Fourth  in  capit :  2^,  de  eleo 
tione  et  ele&i  potejlate  in  6^  Decretaiium)  cUternativa  et  incerta  in  elec- 
tianibus  vel  catifarum  deci/tonibus  reprobantur^  pro  non  adjedis  habentur 
et  in  pure  confeniientes  recidunt :  which  clearly  decides  the  plea  in  hand. 
Hitherto  my  Lord  you  have  heard  what  the  good  Toun  craves  your 
juftice  may  declare ;  it's  that  you  may  reftore  this  City  to  its  ancient 
liberty,  curb  and  reftraine  the  ambitious  defignes  of  thofle  who  have  en- 
devored  and  ftill  endevor  to  appropriat  the  govemement  of  it  to  them- 
felfes;  animate  and  revive  the  fpirits  of  the  deferving  and  drooping 
citizens,  hitherto  moft  unjuftly  debarred  from  the  exercife  of  what  they  are 
moft  capable  of ;  crufh  all  the  latent  and  felfe  inriching  proje&s  which  have 
been  hatched  and  fomented  within  their  bowells,  by  their  oune  ignorance 
and  inadvertence  thefle  many  years  bypaft;  what  they  crave  is,  that 
their  Magiftrats  may  be  annually  changed  in  all  tyme  coming,  and  that 
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no  perfon  heirafter  be  choicen  one  of  their  magiftrats,  fave  he  who  is  ane 
aftuall  traffiquing  merchand,  of  no  higher  degree  and  quality  then  other 
merchands,  and  who  can  and  will  conflantly  attend  the  employment  of 
Proveftrie  or  other  magiftracy  within  their  brugh ;  they  crave  that  the 
law  applyed  from  your  mouth  may  put  ane  end  to  their  opprei&on  and 
tyranny  from  a  deceniall  di£tator(hip,  which  ambition  and  vanity  will 
not ;  their  adion  is  a  Declarator  the  moft  juft,  the  moft  involuntar,  and 
fo  moft  neceflar,  the  moft  relevant  and  beft  founded  of  any  ever  was  in- 
fifted  in  before  your  Lordfhips ;  it 's  the  breath  and  the  pulfe  of  the  whole 
City ;  we  have  both  merchands  and  trades  for  perfhuars,  both  magiftrats, 
councellers,  and  people  are  for  it.  Why  fliould  Sir  Andrew  ft;and  alone  ? 
And  tho  we  have  called  the  prefent  magiftrats  as  defenders  in  that,  it's 
but  like  to  a  cognitioms  caiifa ;  it's  pro  more  only ;  it's  their  intreft  as 
well  as  ours  to  have  their  birthright  priviledges  and  freedomes  fo  clearly 
given  us  by  law  declared  vindicated  cleared,  to  have  it  found  we  are  not 
flaves  but  free  borne  citizens ;  from  your  Lordihips  we  exped^  the  extraft 
of  this  our  birth  breiff ;  and  fo  I  fhall  conclude  as  I  began.  If  I  know  any 
honeft  inhabitant  a  reall  ennemy  to  this  Declarator,  I  fhould  inft^antly  quite 
my  party  and  appear  for  my  Lord  Abbotfhall. 

(Befydes  the  conclufions  of  Declarator  aforfaid,  their  was  alfo  a  conclu-  Fol.  174. 
fion  of  reduftion  and  nullity  of  Sir  Andrew's  laft  eleftion  at  Michaelmas 
1672,  infert  in  the  fummonds,  viz.  that  the  faid  Sir  Andrew's  eleftion  was 
null,  as  not  created  by  plurality  of  votes,  and  that  ather  baHzie  Lauder  was 
elefted  by  plurality  of  voices,  and  fo  ought  to  exerce  the  place  and  office 
of  Proveft  for  this  enfhueing  year ;  or  elfe  that  the  faid  Sir  Andrew  being 
found  incapable  to  have  been  elededfor  the  reafons  mentioned,  the  eleftion 
is  null,  and  the  power  is  again  in  the  hands  of  the  remanent  magiftrats 
and  councell.  But  they  paft  from  the  reduction,  and  fcarce  once  men- 
tioned it  in  the  debate,  for  the  caufes  I  gave  in  the  other  page.) 

Sib  George  Lockhart  Prolocutor  in  defence. 

To  this  it  was  anfwered  by  the  proftors  of  the  Magiftrats  of  Ed',  de-  Fol.  174, 
fendars  in  this  aftion,  in  name  and  behalfe  of  themfelfes,  and  the  good  ' 
Toune  whom  they  reprefented ;  that  the  Declarator  infifted  on  fo  great  a 
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tranfport  of  popular  licence,  fo  high  and  dangerouB  ane  innovation,  as  bj 
no  prsecedent  ather  in  this  or  any  other  nation  was  the  like  ever  attempted, 
much  leiTe  fuftained.  This  difperat,  fcandalous,  and  infamous  Declarator 
ware  only  pertinent  for  a  John  of  Leyden,  a  Knipperdoling,  a  Maianiello,  a 
enraged  Venner  the  cooper,  and  his  Fyft-Monarchy  men,  (fee  it  in  Baker's 
Chronicle  anno  1660 :)  nothing  but  complicated  dulnes  and  unpardonable 
miftakes  of  law,  and  ane  extravagant  and  unparallelled  impertinence  and 
blinded  malice  could  ever  have  brought  furth  fo  flegmatick  and  infipid  a 
Declarator, — the  mod  groundles,  foolifli,  and  irrelevant  of  any  that  ever 
had  confidence  to  apply  to  your  Lordlhips  bar  iince  your  inftitution. 
The  yeelding  to  fo  mad  demands  as  this  Declarator  craves,  ware  to  throw 
us  all  again  unto  confiifion,  rebellion,  and  anarchie;  this  ihakes  the 
crouns  of  monarchs,  if  they  durft,  they  would  defire  them  to  be  annuall 
too ;  this  breaks  up  all  focieties,  difTolves  the  pins  of  govemement,  and 
threatens  to  reduce  the  world  to  a  2^  Babell,  if  not  to  the  firft  Chaos :  but 
whither  will  not  popular  licence  hurry  men  ?  My  Lord  Chancellor,  the 
fcripture  tells  us  God  Almighty  hath  fett  bounds  to  the  ocean,  and  laid, 
Hitherto  fhall  thy  proud  waves  come,  and  no  farder.  Job  xxxviii.  verfe 
10  and  11.  By  his  perpetuall  decree  they  may  weell  tofle  themfelfes, 
prevaill  they  cannot,  roar  they  may,  paiTe  over  they  {hall  not,  Jeremy  v. 
verfe  22.  Loccenitis  de  Jure  MaritimOy  pag.  30.  Tour  Lordihips  will 
doe  weell  in  imitation  of  the  Divinity,  to  fet  limits  to  this  inundation  of 
the  wild  multitude ;  if  you  fuffer  them  once  to  make  this  breach  in  the 
bailion  of  magiftracie,  which  they  now  feek  to  undermine,  they  (hall 
overflow  all  banks,  invade  and  feize  on  all  that  ever  was  knowen  to  be 
the  juft  rights  of  magiftracy ;  you  (hall  not  be  able  to  hem  in  their  prof- 
perous  infolence,  nor  will  they  obey  you  when  you  fay.  Hitherto  (hall 
your  contradiftion  againft  your  magiilrats  come  and  no  furder.  (See  my 
Lord  Lucas  his  fpeach  in  the  Houfe  of  peers  anno  1670.)  I  pray  you  let 
us  be  ferious  in  fo  important  ane  affair.  I  appeall  to  the  experience  of 
all  ages,  to  all  who  knows  the  trite  maximes  of  policy,  if  this  be  not  a 
certain  and  confirmed  truth,  that  conceflions  does  never  fatilfy  or  mitigat, 
but  ever  heighten,  raife,  and  embolden  popular  licence;  and  theirfor 
your  Lordihips  would  refift  the  firft  beginnings  and  appearances  of  fo  hy 
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ane  innoTation ;  deny  the  firft  defires  of  a  multitude  whiUe  they  are  yet 
more  modeft,  by  ceding  and  gratification,  you'le  but  ferment  their  giddy 
extrayagance,  and  then  you.moft  not  think  to  get  them  refufed  afterwards, 
for  ather  they'le  extort  it,  or,  at  cheapeft,  you  cancell  and  lofle  all  the  Fol.  174,  b. 
courtefyes  and  obligations  you  formerly  did  them;  you  may  as  weell ^^^^j^y* 
quench  a  thirfty  hydropick  as  iatiffy  them ;  they  are  never  or  feldome  to  p***^*  ^^^' 
be  found  on  that  fyde  wheir  reafon  is.  Our  late  troubles  in  all  its  pro-  p.  40. 
greflive  fteps  is  ane  fad  but  ane  undeniable  evidence  of  the  truth  of  this 
pofition.  It  will  be  worth  our  paines  to  enter  into  ane  inquiry  from 
whence  all  this  duft  and  extraordinary  clamor  is  raifed  againft  my  Lord 
Abbotfhall,  and  from  what  commencements  this  fneaking  Declarator  has 
Q>rung,  and,  upon  examination,  I  find  the  following  ingredients  theirin, 
viz^.  inconftancy,  ingratitude,  envy,  semulation,  infolence,  wantonnefle, 
hatred  at  vertue,  the  comon  rewards  by  which  all  communities  have  ever 
been  in  ufe  to  remunerat  their  beft  and  worthieft  magiftrats,  efpecially  if 
they  ware  vertuous  and  of  ane  eminent  reach  above  their  elevation.  The 
2^  is  their  pride,  vanity,  and  ambition,  by  which  they  are  fpurred  incef- 
(antly  to  grafp  at  the  govemement  themfelfes.  And  their  is  a  3^  fpecialty 
heir  that  gave  life  and  being  to  this  infamous  perihuit,  and  that  was  to 
compence  and  palliat  their  caballings,  fadions,  brybings,  and  other 
feditious  and  tumultuary  praftifes  Carried  on  by  thir  perfliuars  at  this  laft 
eleftion,  and  wheirupon  they  are  endyted 

Hitherto  we  have  difcourfed  largely  of  the  generall  and  more  re- Pol.  177>1. 
mote  caufes  produftive  of  this  turbulent  Declarator  of  the  people  againil  ^^' 
their  Magiftrats,  viz.  their  naturall  inftability,  jealouiie,  ingratitude 
to  them  who  deferves  beft  at  their  hands,  envy,  vanity,  and  ambition  to 
rule;  their  remaines  another  caufe  which  I  mentioned  having  a  more 
immediat  and  fpeciall  influence  in  hatching  and  fomenting  this  viperous 
proces,  and  that  was,  theirby  to  palliat  the  feditious  and  tumultuary  prac- 
tife,  [which]  malice  and  ambition  had  driven  thir  perfhuars  headlong  upon 
in  the  laft  eleftion  at  Michaelmas  1672 ;  for  having  defigned  per  fas  aut 
nefas  to  enhance  the  government  of  the  Toune,  in  their  oune  hands,  and 
knowiBg  that  vertue  and  merit  ware  things  fo  difficult,  and  wheirin  they 
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had  no  intereft,  fo  that  they  could  not  expe£b  to  compet  and  rife  by  fuch, 
Fol.  177>  b.  they  call  m  detradion,  lying,  calumnieB,  drinking,  bribing,  threatning, 
cajoUing  of  (imple  tradefinen,  as  the  beft  and  fpeedieft  auxiliaries  the 
damned  abominable  principles  of  this  age  affords,  and  yet  oft3rme8  effec- 
tually works  their  point.  My  Lord  Abbotfliall's  great  merit  moft  be 
cryed  doune,  moft  be  murthered,  for  it  ftands  in  their  way.  A  protefta- 
tion  is  drawen  up,  before  the  late  ele6lion,  in  moft  dangerous  and  feditioua 
termes,  tending  to  amufe  and  ftir  up  the  inhabitants  of  the  Toun  as  if 
all  their  priviledges  ware  to  be  utterly  fubverted  and  annulled  if  Sir 
Androw  ware  ele&ed  Froveft,  and  that  innumerable  fad  and  deffaruftive 
confequences  would  follow  theiron,  and  their  names  would  flink  with 
pofterity  as  infamous  and  perjured ;  that  it  would  open  a  door  to  let  in 
the  mine  of  all  their  liberties,  which  had  been  maintained  by  their  prede- 
ceflbrs  with  great  zeall,  faithfulnefs,  and  wreftling ;  that  they  would  break 
the  laws  in  choiiing  him,  &c.  Hundred  copies  of  this  ware  difperfed  to 
poifon  the  people ;  bribes  ware  offered  for  votes,  and  who  refufed  ware 
menaced ;  falfe  charges  of  homing  ware  coyned  and  given  the  ignorant 
deacons,  difcharging  them,  under  the  paine  of  rebellion,  to  give  their  vote 
to  Sir  Androw.  Many  falfe  and  villanous  infinuations  they  made  of  his 
pretended  malverfation  in  the  Tounes  affairs  and  common  good.  After  he 
was  choicen,  maugre  all  this  unwarrantable  and  faftious  caballing  againft 
him,  they  will  not  fift  their,  but  reinforces  their  fury  by  their  difappointr 
ment,  and  caufes  one  Deacon  Elliot  give  in  nixt  councell  day  a  frivolous 
proteft  againft  the  legality  of  his  ele6tion,  and  had  fome  of  the  rable  of 
the  toune  convocat  to  back  it  in  vaft  numbers  at  the  councell-houfe  doors 
in  a  moft  feditious  and  tumultuary  manner,  and  who  infolently  boafted 
that  they  would  De  Witt  Sir  Androw  if  he  did  not  dimit  his  place,  and 
ware  ready  to  refcue  Elliot  in  caife  he  had  been  fent,  according  to  his 
deferving,  by  the  councell  for  his  faftion  to  the  Tolbuith.  Of  all  which  dis- 
orderly and  irregular  courfes  thir  perihuars  having  been  the  contryvers, 
authors,  and  fole  abettors,  and  being  proceft  theirupon  by  his  Majefties 
fpeciall  command  before  his  Privy  Councell,  and  the  fame  very  prsgnantly 
proven  againft  them,  and  which  lyes  before  his  Majeftie  to  be  advifed  by 
him  ;  they,  from  their  confcioufhes  of  all  that  guilt  have  raifed  this  fcan- 
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dalous,  infamous,  and  tumultuary  Declarator,  to  exculpate  and  palliat 
their  forfaid  fitftious  and  intoUerable  defignes  and  praftifes.^     .... 

And  thus,  my  Lords,  have  I  traced  and  derived  the  pedigree  of  this  Fol.  179,  b. 
monftrous,  unnaturall,  and  tumultuary  Declarator,  both  from  its  remoter  ' 
and  from  its  more  immediate  muddy  fources.  I  fhall  now,  with  your 
Lordfhips  favour,  proceed  to  defcant  upon  this  deQ>erat,  fcandalous,  and 
infamous  libell  it  felfe,  which  belyes  not  the  kind  it 's  come  of,  but  hes 
aU  the  lineaments  that  contribut  to  a  fimilitude  betueen  fuch  ane  efficient 
and  liich  ane  effeft.  Their  needs  no  more  be  faid  of  it  to  make  it's 
proper  qualities  be  knowen,  fave  what  Appelles  once  wrot  at  the  foot  of 
a  portrait,  made  ridiculoufly  deformed  by  every  ones  dafh  of  amendment, 
— Hanc  popiUus  fecit.  And,  to  begin  with  that  falfe  infinuation  by  Fol.  i80. 
which  the  perfhuars  prodors  uihered  in  their  caufe,  as  if  all  the  City 
and  all  its  inhabitants  ware  for  this  perfliuit ;  the  heft  anfuer  I  can  make 
to  it  is  tuo  afts  I  here  produce  before  your  Lordfhips,  wheirby  the  prefent 
magiftracy  and  councell,  and  the  deacons  of  the  fundry  incorporations 
of  the  trads  of  this  place,  doe  abfolutly  difclame  and  difoune  this  Declara- 
tor, as  ane  innovation  endangering  all  their  priviledges ;  the  one  is  pafl 
in  the  Toune  Councell  as  the  only  reprefentatives  of  the  brugh,  the  other 
is  ane  ASt  of  the  Magdalen  Chappell  made  by  the  plurality  of  the 
deacons ; — ^this  is  a  fhreud  prognoftick  of  what  your  Lordfhips  may  ex- 
pe£b  from  thir  perfons,  whofle  very  firft  reprefentation  ftudies  to  impofe 
upon  you,  ex  pede  HerculeiUy  ex  ungue  Leonem 

.  •  .  A  ftranger  hearing  all  this  buftle  and  clamor  railed  by  thir  Fol.i82J.28. 
perfhuars,  may  be  jufUy  flruck  with  admiration  what  it  can  mean.  The 
naturall  idea  and  apprehenfion  that  will  come  in  their  heads  at  the 
iieng  fo  much  duft  raifed,  is, — ^fure  he  moft  be  fome  monfler  this  man, 
that  provocks  them  to  cry,  as  the  Jews  did  againfl  Faull,  Afts  21,  verfe 
36,  Away  with  him,  away  with  him, — ^he  mofl  have  robbed  temples, 

'  See  the  protestations  abovementioiied^  both  Elliot's  aud  Francj  Kinlocb's,  and  the  12  articles 
containing  the  rise  and  progresse  of  their  tamultuary  practises  and  convocation  about  the  last 
election;  Uem^  the  state  of  the  probation  theirof  all  besjde  me;  and  sie  their  most  virolent  and 
crafty  speach  they  dispersed  abroad,  (tho  it  was  not  till  before  the  election  1673,)  called  The 
8peach  without  Doors,  filled  with  threatenings  if  they  continae  Abbotshall ;  its  worth  the  reading. 

I 
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yiolat  yirgins,  committed  facriledge,  done  them  the  hyeft  difobligstioiifl 
imaginable,  been  unfaithfull  both  to  Grod  and  men ;  one  would  juftlj  ex- 
peft  all  this  and  more  behooved  to  have  occafioned  fuch  ane  hubbub  and 
uproar.  Come,  I'le  be  complaifant  to  thir  gentlemen,  and  Tie  examine 
what  are  my  Lord  Abbotihall's  efcapes,  and,  after  a  full  deliberation,  I 
find,  if  he  has  exceeded,  it  hath  been  in  zeall  for  this  toune,  to  which  he 
hath  done  fuch  fervices  as  oblidges  them,  by  all  the  rules  of  gratitude,  to 
thank  and  defend  him  eternally ;  but  I  have  fhowen  that  he  who  fliall  aft 
moft  for  their  good  needs  expe£b  to  be  moft  loaded  and  exclamed  agsdnft 
for  his  confortable  reward,  and  I  fliall  only  remember  you  that  caufa 
infirma  v&femper  qucervloj  and  moft  be  fupplied  with  railings  and  calum- 
nies,— ^wheir  the  lyon's  fkin  fails,  it  moft  be  eiked  out  by  the  foxe's  taill. 
I  fliall  not  offer  any  panegyrick  of  my  Lord  Abbotfliall's  abilities,  in- 
tegrity, and  merit, — ^it  's  much  eafier  to  detraft  than  praife,  man's  nature 
bends  more  to  the  on  than  to  the  other.  Flattery  I  cannot  be  guilty  of 
in  this  particular,  being  fumifli't  from  fo  large  a  ftorehoufe  of  vertuous 
a£tions,  that  appolit  words  fuitable  to  exprefle  the  grandeur  of  the  theme 
may  be  much  fooner  wanting  then  fubjett  matter,  and  many  judges  it 
more  fafe  to  pafle  over  a  noble  untainted  reputation  in  filence,  then  by 
mean  reprefentations  finking  below  its  worth,  to  fully  and  wrong  it. 
PrcBjiat  de  Carthaginey  Sfc.  And,  tho  his  modefty  will  blufli  at  the 
rehearfall,  yet  I  will  indulge  fo  much  to  thir  perfliuars  as  to  refrefch 
their  memories  with  a  few  of  the  many  good  offices  done  to  them  by  him 
whom  they  now  feek  to  wound  in  this  Declarator. 

I  fliall  not  run  back  fo  far  as  to  his  moft  prudent  and  moderat  goveme- 
ment  the  tyme  of  his  firft  Froveflry  from  1655  till  1658,  I  fliall  reftrift 
Fol.  182,  b.  my  felfe  to  his  re-entry  theirto  in  1662.  Your  Lordfliips,  then,  will  be 
pleafed  to  know  that  he  then  found  this  Toun  miferably  divided  'twixt  2 
ftrong  faftions,  the  Merchands  and  the  Trades ;  the  combuftion  was  fo  great 
it  feemed  almoft  inextinguifliable :  they  had,  with  much  bittemefii  [and] 
animofity  ftaged  one  another  before  the  Parliament  about  mutuall  invafions 
on  priviledges,  they  had  drained  one  another's  thefaurie,  and  aU  were 
afraid  of  the  confequences  of  fuch  alienation  in  the  minds  of  the  neihbours. 
Sir  Andrew  not  only,  beyond  all  expeftation,  compofed  their  differences. 
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but  alfo,  like  a  common  father  to  both,  hath  keipt  them  in  ane  sequable 
ballance  and  temper  ever  fince.     At  his  entry,  the  Tonne's  credit  was  fo 
low,  that  creditors  lookt  upon  the  debts  they  had  in  their  hands  as  halfe 
defperat,  and  all  of  them  ware  redeeming  their  flocks  with  the  offer  of 
abatement  of  6  or  7  years  annuel  rents  ;  wheiras  he,  by  his  carefuU  man- 
adgement  and  overfight,  fo  revived  the  Tonne's  credit  and  reputation, 
that  they  are  at  prefent  reput  the  heft  debtors  in  the  kingdome,  and  are 
courted  on  all  hands  by  fuch  as  would  fecure  their  money.     He  hath 
caufed  pay  fy  ve  hundred  thoufand  merks  of  principall  fummes  fince  his 
entry,  befyde  the  punduall  payment  of  annueUs.     He  it  is  that  by  his 
favor  and  fagacity  hes  procured  their  flock  and  common  good  to  be  aug- 
mented fyfty  thoufand  merks  by  year  beyond  what  ever  it  was  formerly. 
When  he  entred  to  that  office,  he  found  fourty-fyve  thoufand  merks  of 
arrears  of  hygane  flipends  owing  to  the  Miniflers  of  the  tonne  who  ware 
turned  of  upon  the  change  of  the  Church  go vemement,  and  in  former  tymes 
they  could  nevir  reach  to  what  compleited  their  Miniflers  [flipends],  but 
yeirly  their  was  a  confiderable  deficiency,  for  which  the  Toune  behooved 
to  be  flented ;  and  yet  he  caufed  pay  that  45,000  merks  of  arrears,  and 
hes  fo  ordered  the  Minifi:ers  falaries  fince,  that  at  this  day  their  is  not  a 
6  pence  owing  to  any  of  them ;  albeit  the  Toune  had  then  the  rents  of  the 
Bifchoprick  of  Orknay  formed  at  10  or  11,000  merks  per  annumj  as  ane 
additionall  help  to  their  payment,  and  wheirof  they  now  fland  deprived. 
Did  not  he  interfaire  with  the  gentlemen  and  heritors  of  the  fhire  of 
ICid-Lothian  in  getting  the  proportion  of  the  excife  rightly  adjufled,  by 
which  means  he  procured  10,000  merks  by  year  cafi;en  upon  the  fhire, 
and  the  Toune  freed  of  that  insequal  burden  under  which  they  ware  for- 
merly groaning  ?     Did  he  not  contend  with  your  Lordfhips  of  the  bench 
anent  the  prsDcedency  and  grandeur  of  the  provefl  of  Edinburgh,  and  did 
not  his  zeall  in  promoting  theife  publift  concemes  draw  him  under  the 
odium  and  hatred  he  fuffered  ?  Did  not  he  get  200  ib.  Englifh  money  annex- 
ed to  the  office  of  proveflry,  payable  out  of  his  Majeflies  Exchequer  ?  Did 
he  not  obtain,  in  the  Convention,  a  revaluation  and  alteration  of  the  Taxt 
roll  of  the  Burrows,  which  had  been  attempted  by  fundry  provefls  before 
him,  but  never  could  be  got  effedluat  by  any  but  by  him  ? — ^which  proved 
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fo  great  ane  eafe  to  this  City  of  their  old  proportion,  that  in  the  taxation 
impofed  in  the  laft  feffion  of  Parliament,  in  1672,  it  will  be  300  lb.  fter- 
ling  of  eafe  effeftively,  the  fame  being  tranflated  and  parcelled  to  GIa%ow 
and  fundrie  other  burrows,  who,  confidering  their  prefent  wealth  and 
trade,  ware  undervalued ;  they,  fure,  would  owe  him  no  kindnes  for  this 
aftion ; — and  all  this  befaUs  him  in  wreftling  for  their  lakes.  Did  he  not, 
in  imitation  of  the  City  of  London,  procure  Edinburgh  declared  free  of  all 
locall  quarterings  of  fojors  ?  Whow  many  particulars  are  their,  in  which, 
beyond  all  rationall  contradiftion,  or  a  peradventure,  this  Toune  would 
have  fuffered,  both  in  its  honor,  profit,  and  priviledges,  had  not  his  vigilant 
and  prudent  eye  wairded  the  blow  ?  And  is  this  all  the  reward  they 
would  give  him  for  fo  many  honorable  and  laborious  fervices  he  hes 
done  them : — ^fure  this  furfeit  comes  from  overmuch  plenty,  and  from  ane 
infeniible  happines  (as  I  derived  it  before.)  What  are  they  who  are  his 
perihuars  ?   Are  they  not  men  whom  he  himfelfe  hath  raifed  and  pneferred 

Foi.  183.  to  the  Magiftracy,  and  other  places  of  truft,  even  from  contempt  and 
obfcurity  ?  And  in  this  I  (hall  confefle  he  erred,  and  feemes,  in  a  juft 
retribution,  to  be  recompenced  by  this  viperean  brood ;  but  may  he  not 
retort  on  them,  as  he  in  the  comedy  does, — Licet  ego  dignus  effem  c^rir 
tumeKa^  tu  indignus  qui  ut  facias  tamen  :  Plautus.^  But  he  has  a  more 
generous  principle  aftuating  him,  vizS  that  Bonafacere  et  mala  pati  regi^ 
urn  eft.  What  are  thir  perfhuars  and  their  adherents  ?  Doe  not  fundry 
of  them  (land  openly  convift  of  bribery  and  other  vile  and  di(ingenuou8 
praftifes,  and  the  common  good  of  the  good  toune  was  to  have  payed  for 
all,  as  is  clear  from  the  depo(itions  of  fundry  famous  witneflTes ;  a  clear 
and  palpable  demonftration  that  thir  men  intended  nothing  but  to  convert 
and  proftitute  the  govemement  to  their  oune  private  ends  and  advantages. 

Foi.  183,  Since,  then,  this  defperat  Declarator  is  but  ane  aft  of  popular  licence 
and  fedition,  is  fcandalous  and  of  fo  bad  exemple,  tending  to  the  contempt 
of  all  magiftracy,  I  hope  your  Lord(hips  will  not  encouradge  it,  feing 
the  govemement  of  this  brugh  is  of  a  publift  concemement  to  his  Majef- 

'  [|Tbere  is  no  such  passage,  nor  any  similar  one,  in  Plautus.     It  is  probably  from  Tbbbncb. 
Eun,  V.  ii.,  ▼.  26.  Etn  ego  digna  hoe  contumdia  ium  maxime  at  tu  indignus  pUfaeem  tamen^ 
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ties  intereft,  and  wherein  he  is  reprefented^  then  if  any  invafion  he 
made  on  the  people's  priviledges  in  the  exercife  of  the  govemement, 
complaint  ought  to  he  made  to  his  Majeftie  theirof,  who  may  take  in- 
quifition  theirin,  and,  as  he  finds  caufe,  puniih  the  offenders ;  otherwayes 
the  magiitracy  of  Inrughs  (hall  he  laid  open  to  contempt  of  private  faftious 
perfons,  which,  in  reafon  of  itate,  ought  to  he  ohviat,  leift  a  door  he 
opened  to  licentious  perfons  to  quarrell  thefle  who  are  in  puhlick  places 
and  authority,  as  hes  heen  unanfwerahly  demonftrat  already.  We  agree 
the  liberties  of  the  good  toune  he  inviolably  preferved,  but  it 's  manifeft 
what  is  now  fought  is  ane  totaU  fubverfion  theirof.  In  refpeft  of  all 
which,  the  perfhuars  having  no  intreil,  the  defenders  ought  to  be  aflbilzed 

from  this  fcandalous,  groundles,  and  infamous  Declarator 

Bemember,  my  Lords,  what  fatall  and  dangerous  effeds  changes  have  FoL  183, 

1  55 

produced,  and  that  it 's  now  in  your  power  to  prevent  them  by  preferving 
the  true  and  ancient  liberties  of  this  brugh,  wheirof  all  fober  and  ver- 
tuous  perfones,  minding  the  publi£b  good,  will  alwayes  remaine  the 
zealous  maintainers  and  aflertors.  But,  in  pity  to  humane  frailty,  doe  FoL  1 83,  b. 
not  feed  thir  men's  melancoly  with  chimricall  priviledges,  with  hopes 
poftilion  to  the  fun,  fancpng  things  beyond  the  moon,  and  bringing 
great  booties  from  Eaft  to  Weft  upon  the  wings  of  their  crack*t  imar 
ginations ;  fill  not  their  bellies  with  the  eaft  wind  (as  the  prophet  Q>eaks,) 
with  the  hopes  of  an  alchymift  with  thine  empty  fmoak,  with  a  declarator 
of  a  fancy.  You  know  who  pronounced  /umi  venditor  fumo  pereat ;  (it 
was  the  Emperor  Severus  againft  Vetronius  Turinus.)  See  JEroditis 
Pande&  :  in  vetere  editione  Tiitilo  de  estraordinarijs  criminibusj  cap.  37. 

To  all  this  it  was  Replied  by  the  perfliuars  prodors  above  mentioned, 
in  manner  following : — 

My  Lord  Chancellor.  You  have  heard  my  clients  rudely  heftored, 
luitable  to  the  genius  of  the  party  they  have  to  deal  with,  by  his  advocats, 
but  they,  with  aU  fobriety,  apply  to  your  Lordfhips  for  affiftance.  We 
have,  indeed,  faid,  We  will  not  have  my  Lord  Abbotfliall  to  reigne  over 
us, — ^but  we  humbly  conceive  their  *s  no  faftion  or  fedition  in  our  refolve. 
•  .  .  We  know  him,  without  flattery,  to  be  of  parts  and  integrity 
beyond  moft  of  the  number  of  the  citizens,  and  worthy  of  all  the  honor 
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put  upon  him,  but,  as  Livy  has  it  of  Manlius,  he  is  vir  (ni/i  in  libera 
civHate  natw)  incomparahilis 

Fol.  1 84,  b.       And  really  he  [Sir  Andrew]  ought  to  be  the  principall  craver  of  this  juft 
'^^'  Declarator,  efpecially  feing  their  are  few  or  none  within  this  city  but 

all  are  for  it,  both  Magiftrats,  Councellors,  and  people;  and  wheiras 
we  ware  in  ane  infolent  manner  reprefented  as  the  dregs  and  lees  of  the 
Toune, — ^that  pittifull  miftake  of  our  condition  is  to  be  pittied, — and  may 
with  fobemes  eneugh  be  called  a  ly ;  for  we  have  ane  old  Proveft  on  our 
fyde,  (Sir  John  Smith  being  the  only  old  Proveft  alive  in  the  city,  except 
Sir  James  Stuart  who  was  declared  uncapable,)  we  have  20  Baibdes,  50 
Deacons,  all  the  people  who  bear  the  burden,  and  al(b  2  of  the  prefent 
Bailzies,  fo  we  are  nather  the  ofTcourings,  nor  altogither  deftitute  and 
difcountenanced  by  the  authority  of  the  prefent  eftabliflied  Magiftracy. 
We  crave  no  innovation,  but  only  beg  of  your  Lordihips  the  prefervation 
of  the  liberties  the  bounty  of  our  Princes  have  given  us.  Having  tempered 
our  Declarator  lb  that  it  might  only  regulat  traStum  tempori^  /tUuriy  we 
did  not  expeft  the  leift  oppofition  to  it.  And  it  ftruck  us  with  aftonifh- 
ment  and  admiration  to  find  my  Lord  Abbotfhall,  by  his  prefence,  €o  far 
conceme  himfelfe,  as  to  contradi6l  fo  juft  and  moderat  demands.  If  we 
had  taken  him  by  furprize  and  at  unawars,  fomething  might  be  laid 
againft  our  method,  but  we  gave  him  fair  advertifement  and  great  elegies, 
and  never  proveft  might  have  parted  with  more  love  and  affeftion  had 
he  griped  at  the  criticall  bower,  and  he  might  have  been  longed  after 
again.  Then  the  great  part,  both  in  the  Councell  and  the  Toune,  ware 
his  freiiids,  but  difcovering  his  pofitive  defigne  of  continuing  and  per- 
petuating  himfelfe  in  office,  it  awakened  their  more  ferious  meditations, 
and  his  wilfull  defpifing  of  all  fofter  and  pleafanter  methods  forced  them 
upon  this  feverer  way  to  reclame  him ;  for  he  is  fo  bold,  he  takes  councell 
of  none  of  whom  he  ought,  but  relyes  abfolutly  to  his  oune  judgement. 

Fol.  188,  b.       And  whille  Sir  Andrew  feemed  to  lend  his  ear  to  ane  accommodation 

'  ^^'  was  their  not  ane  A€t  drawen  up  by  Sir  Greorge  Lockhart  and  myfelfe, 

(Sir  John  Cunynghame?)  in  fubftance  the  very  fame  with  our  preient 
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Declarator,  and  empowering  every  burgefle  to  look  to  the  prefenration  of 
it,  and  perfhue  the  breach,  and  making  the  tranigreflbrs  punifhable  asFol.  189. 
infamous,  perjured,  &c.     But  Sir  Andrew  was  ferious  about  feme  other 
thing,  he  put  it  up  in  his  pocket  and  we  never  faw  it  (ince. 

It  cannot  be  denied  but  the  perfhuars  have  ane  intereft  in  the  liberties 
and  priviledges  of  this  brugh,  and  if  fo,  then  they  moft  advert  (if  they 
will  be  faithfuU)  to  the  obfervance  theirof,  and  make  ufe  of  fuch  innocent 
remedies  as  to  perfhue  a  declarator  theirof  before  your  Lordihips,  as  the 
only  Judges  competent.  As  the  priviledge  and  intereft  belongs  to  them, 
fo  does  the  application ;  ther  is  in  omnibus  par  ratio.  Seing,  theirfor, 
by  not  fuftaining  our  intereft  the  intereft  of  this  brugh  will,  by  confe- 
quence,  goe  to  ruine,  and  that  they  are  ill  founded  in  law  who  would 
ftave  all  off  by  fuch  a  dilator,  your  Lordihips  ought  to  repell  it  in  reipeft 
of  the  Beply,  and  find  that  every  man  who  hath  a  burges  ticket  hath 
fofficient  intereft  to  perfhue  this  juft  and  relevant  declarator.  But  we 
are  nowayes  ftraitned  in  ref^eSt  of  them  who  infift  in  it ;  for  we  have 
the  concourfe  of  the  haill  old  Magiftracy,  of  2  of  the  prefent  Bailzies,^ 
(John  Hall  and  Bobert  Leirmont,)  of  the  body  of  the  toune  craving  to 
have  their  priviledges  cleared  in  refpeft  of  the  differences  occurred  at 
the  laft  ele&ion.  And  we  know  ex  L.  176,  D.  de  Regulis  juris^  non  eft 
Jingtilis  concedendum  qtu)d  per  magiftratum  et  jvdicem  publice  fieri  potejl 
ne  occqfiofit  majoris  tumtdtus  Jaciendi  vel  dijferi/ionis. 

To  this  it  was  Duplied  by  the  defenders  proftors  {visf^  S.  G.  Lockhart)  ii  Febraarij, 
thus : — ^My  Lord  Chancellor, — Yefterday  we  heard  a  great  many  fancies  ^  mw^^ 
about  the  point  of  intereft,  but  lb  wild  and  loufe  when  I  gript  them  they 
vanifli*t,  when  I  thought  I  had  them  faft :   at  the  opening  of  my  hand 
it  was  gone  infumoy  like  the  hopes  of  ane  alchymift;,  &c. 


I  (hall  only  point  at  2  things  to  your  Lordihips:    P,  Will  not  thisFol.  195, 1. 1. 
frivolous  pretence  of  being  infolent  and  intolerable  and  of  diflScult  acces, 


^  Sir  O.  Lockhart  called  the  dividing  of  the  Magistrats  in  this  juncto  a  schisme,  a  pope>  and 
antipope.    The  trath  is  Uiej  neyer  jo jned  with  the  perahnars  hut  aimed  at  a  neutrality. 
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ather  in  converfe  or  in  drawing  them  to  ane  accompt  of  their  a&ings, 
militat  much  more  ftronglie  againft  all  other  offices  and  places  of  judi* 
cator  in  the  kingdome?  Doe  not  offices,  ather  heretable  or  given  ad 
vitam^  lay  much  more  expofed  and  obnoxious  to  this  exception  then  the 
proveftrie,  which  the  Towne  gets  in  their  reverence  once  a  year  ? — ^fure 
they  are  20  itages  more  liable.  Then  advert  what  thir  men  dryves  at, 
and  what  are  the  importances  and  confequences  of  relaxing  people,  tho 
never  fo  litle,  from  the  reins  of  fubjeftion  and  govemement ;  their  nixt 
attempt  will  be  to  flip  of  the  yoke  and  break  all  bonds  afunder.  But,  2^, 
the  argument  in  hypothefi  is  both  falfe  and  calumnious,  it  being  nottor 
that  the  proved  nather  coUefts  nor  keeps,  nor  ever  had  medling  with, 
the  Tonne's  cafli,  but  hath  the  naked  office  of  fupervifing  whow  it*s 
expended,  as  will  appear  from  the  perufall  of  the  Threfurer's  comptes ; 
and  if  their  ware  any  thing  in  that,  (as  their  is  not  the  leaft  farthing,) 
he  is  knowen  to  be  a  perfon  both  eafily  conveinable  and  reQionfall  for 
any  thing  they  can  charge  him  with,  and  I,  as  his  champion,  do  now,  at 
his  defire  and  in  his  name,  throw  doune  the  gantlet  for  the  3^  tyme,  and 
challanges  and  defies  them  all  (under  the  paine  and  certification  of  being 
repute  knaves,  fchellams,  and  willains,  poifoners  and  abufers  of  the  filly 
people,  if  they  accept  it  not,)  heir  to  tell,  declare,  and  produce  what  they 
could  charge  him  with  of  malverfation  or  extravagancy,  if  he  ware  out  of 
office.  And  if  they  perfift  in  thefle  wretched  and  fliameles  cheats,  and 
grofle  unpalliable  leafings,  wheirby  to  amufe  the  credulity  of  the  populace 
after  fi)  pate  a  difcovery,  with  fuch  brazen  brows,  will  be  indeed  a  pal- 
pable affront  both  to  the  underftanding  and  ingenuity  of  mankind.  But 
in  this  the  defender  will  folace  himfelfe,  that  it  will  nullify  their  credit 
with  all  confidering  men,  and  to  their  brazen  brow  hee  '1  oppofe  a  brazen 
wall  of  innocent  integrity.  And  as  for  the  falfities  they  amafle  to  ftain 
his  deportment  as  unbecoming  a  magifirat,  I  could  not  have  fuppofed  it 
poflible  that  mankind  could  have  emproved  to  fuch  a  height  of  confidence, 
or  that  any  in  that  fliape  could  fall  fo  defperately  from  all  fence  of  con- 
fcience  and  modefty  as  to  propagat  fuch  lyes.  And  heir  again  he  appealls 
them  all,  (and  in  this  he  hes  perfones  beyond  all  exception  for  his  con- 
teftes  and  compurgators,  mV,  the  feverall  members  of  the  Toune  Coun- 
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cell,)  if  ever,  during  the  wholle  tyme  of  his  hearing  office,  he  ufed  any 
opprohrious,  mifbecoming,  or  ungentlemanny  language,  to  the  magiftrats 

or  meaneft  of  the  Councell. 

Who  can  ratiohally  fuppofe  it  [the  A&  1609]  was  ever  intended  to  fe-  Fol- 1»7, 1. 
elude,  incapacitat,  or  debar  a  home  citizen  who  ferved  his  apprentifhip,  and 
was  bred  a  merchand,  and  ufed  trading  of  a  long  tyme,  and,  having  a  com- 
petency, quites  it, — ejioj  fuch  a  man,  by  his  oune  merit  and  his  Majefties 
favor,  fliould  be  fuperveniently  exalted  to  a  hyer  degree  or  dignity.  .   .   . 

This  pretence  of  my  Lord  Abbotfhall's  not  being  ane  aftuall  trader,  Fol.  198,  b. 

1   7 

can  no  more  be  obtruded  againft  him  at  this  day  than  it  might  have  been  ' 

thefle  20  yeirs  bygaine. 

But  3^.  that  which  fetts  it  beyond  all  limits  of  rationall  contradi6iion  Fol.  200,  b. 
is,  that  perfones  of  a  hyer  degree  than  merchands,  yea  Senators  of  the  '  "* 
Colledge  of  Juftice,  and  Officers  of  State,  have  been  elefted  to,  and  excer- 
cifed  the  office  of  Proveftrie  within  this  city,  both  of  old  and  of  late 
t3rmes,  both  before  and  fince  their  great  Decreet  Arbitrall ;  fo  that  cuf- 
tome,  that  infallible  interpreter  of  laws,  affirmes  their  is  no  repugnancy, 
inconfiflency,  or  incompatibility,  (as  is  fooliifhly  dreamed,)  betuen  theife 
different  offices;  it  hes  ihowen  us  the  paffibility  of  enjoying  both,  by 
giving  us  many  inflances  of  one  perlbn  aftually  excerciiing  both  places  at 
one  tyme :  And  not  to  run  far  back,  we  have  anno  1558,  and  again  1561, 
Mr.  Thomas  M^cailzean  of  Cliftonhall,  ane  advocat  and  Tonnes  afleflTor, 
and  afterwards  a  Senator  of  the  Colledge  of  Juftice,  Proveft  of  Edinburgh ; 
and  in  the  1  Aft  Pari.  1563  this  M^kailzean  is  commiflioner  for  Ed' ;  and 
in  1557,  when  the  ILrO^  Seton,  Proveft  of  Ed'  was  font  to  France,  the 
councell  choiced  Sir  Richard  Maitland  of  Lethington,  a  Lord  of  the 
Seffion,  for  their  Proveft  in  his  abfence;  then  in  1570,  Mr.  James 
M^Gill  of  Bankeillor,  Clerk  of  Regifter,  and  a  Lord  of  Seftion,  is  choicen 
Proveft  of  Ed' ;  then  before  all  thefle  we  have  3  of  the  perfones  con- 
tained in  the  firft  ereftion  and  inftitution  of  the  Colledge  of  Juftice,  viz. 
Mr.  Adam  Otterbume,  Mr.  Francis  Bothwell,  and  Mr.  James  Lawipn, 
who  ware  all  elefted,  and  did  officiat  in  the  capacity  of  Provefts  of  Ed' ; 
we  have  alfo  Sir  William  Hamilton  of  Sanquhair-Hamilton,  a  Lord  of 
Seflion  and  Proveft  of  Ed',  as  he  is  deligned  in  the  Lords  books  of 

K 
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federunt  anno  1554,  and  theirabouts,  and  particularly  on  the  12  of  July 
1554 :  We  heard  ah*eady  how  Alex'  Lord  Fyvie  was  Proveft  from  1598, 
to  1608,  and  yet  all  that  tyme  a  Lord  of  the  Seffion ;  then  fucceeded  to 
him  Sir  John  Amot  in  the  Proveftry,  who  was  Thefurer  depute ;  all  which 
appears  from  the  records  and  books  of  the  Toune  Councell  of  Edinburgh, 
(fee  a  litle  extraft  from  them  apttd  me ;)  and  in  the  memory  of  many  yet 
on  life,  was  not  Sir  John  Hay,  in  1636,  both  Clerk  Regifter  and  a  Lord 
of  the  Seffion,  and  Proveft  of  Edinburgh,  which  difpells  that  incompre- 

henfible  notion  of  incompatibilitie  betuen  the  two  offices 

Fol.  201,  ult.  ^^  tjing  having  diffipat  the  grounds  of  this  defperat  Declarator  in  all 
its  parts  and  confequents,  allow  me  to  depofitat  with  you,  for  a  whille,  the 
duty  of  a  barrifter,  and  fpeak  a  little  by  way  of  advice  and  information  to 

your  Lordihips  capacity,  as  if  I  ware  of  your  number Encouradge 

not  the  canaille ;  if  you  doe,  reft  affiired,  they'le  not  fl^p  heir.  What  if 
a  Declarator  fhould  be  raifed  againft  you,  as  the  fubverters  of  the  laws  of 
the  kingdome ;  we  fliowed  it  might  be  both  more  palliably  and  plaufibly 
done  than  this  infamous  Declarator  you  are  now  made  judges  of.  Vindicat 
yourfelfes  and  -  your  pofterity,  and  doe  not  proftitute  the  innocent  repre- 
fentatives  of  his  Majeftie  to  the  humors  of  the  brutifh  and  irregular 
multitude,  leift  the  baftions  being  brok  doune,  the  inundation  of  a 
popular  fury  unmercifully  overflow  us  all.  Meliits  e/2,  (fays  the  Emperor 
Juftinian  in  that  excellent  Lex.  5 :  In  quibus  catifis  in  integrum  re/litutio 
neceffario  non  eft :)  in  tempore  occurrere  juraque  intojQa  fervari  qiwm 
pq/l  caufam  vtUneratam  remsdia  qucerere, 
12  Februarij  To  all  which  it  was  Triplied  by  the  perfhuars  proftors  that  the 
^,Jj^^  'Emperors  Walentinian  and  Valens,  in  Lege  6,  Cod.  De  pq/ltUando: 
difcharge  Advocats  lU  non  ultra  quam  litium  pofcit  utUitas  in  licentiam 
conviciandi  et  maledicendi  temeritatem  prorumpant ;  it 's  true  feme  free* 
domes  moft  be  allowed  in  certain  cafes,  both  for  heightening  the  vivacity 
of  debate,  and  for  opening  up  the  merits  of  the  caufe,  which  fometymes 
cannot  be  fedthfully  done  without  feme  refledion.  But  it  ftrikes  me  with 
aftoniflmient  to  fee  what  deall  of  ridiculous  difcompofed  rage  is  made  by 
thir  defenders  out  of  nothing.  If  my  clients  had  been  traitors  to  their 
prince  and  country,  murderers  of  their  neareft  relations,  &c.,  they  could 
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not  be  more  brifquely  ailaulted,  nor  could  mo  caveats  be  given  to  beware 
ofthem 

I  Ihall  not  repeit  one  fyllable  of  what  we  urged  by  our  reply,  in  forti-  Fol.  202, 1. 
fication  of  our  interefl  to  purfliue  this  juft  and  neceflar  Declarator ;  I  ihall 
only  remove  what  is  pretended  (againft  what  we  preffed)  by  the  defen- 
ders in  their  duply,  viz.  that  the  only  rationall  remedy  knowen  in  law  for 
repreffing  the  debording  of  magiflrats,  is  by  immediat  application  to  his 
Majeftie,  and  by  ane  inquiiition  to  be  taken  by  his  minifters  of  ftate  in 
judiciofyndicatiLSj  then  which  their  cannot  be  a  more  groundles  extrava- 

gancie But  I  will  iniift  no  more  upon  this,  iince  the 

defendar's  oune  proftors  defpair  of  it,  and  have  paft  from  it  in  fo  far 
as  they  have  proponed  peremptor  defences  againft  the  relevancy  of  our 
Declarator  and  entred  to  debate  in  caufa. 

Triply. — This  Toune  of  Edinburgh  had  A6ls  againft  Magiftrats  per-  Fol.  204,  b. 
petuating  themfelfes  or  continueing  longer  then  two  years,  fo  have  Hading- 
ton,  Dundee,  Gla%ow,  and  many  other  burrows,  fo  that  all  the  arguments 
for  this  defender  are  anfwered  and  decided  by  the  burrow  law  and 
praftife.  The  good  toune  of  Edinburgh  longed  to  have  this  priviledge 
again  wheirof  they  had  been  robbed ;  they  deiired,  at  this  laft  eleftion, 
to  have  their  2  year  A£t  revived,  and  the  fanftion  to  be  lacred  and  upon 
oath ;  but  Sir  Andrew  took  it  to  a  long  advifement,  yea.  Tie  fay  more, 
all  their  laws  and  a£U  ware  in  vigor  and  obfervance  till  he  invaded  and 
cancelled  them 

Anii  I  moft  farder  take  leive  to  informe  your  Lordfhips,  that  the  rife,  Fol.  207,  b. 
defigne,  and  projeft  of  the  Decreet  Arbitrall,  was  more  levelled  to  feclude 
you  and  the  other  members  of  the  CoUedge  of  Juftice  then  any  other 
perfones  within  the  kingdome ;  for  the  true  occafion  and  originall  of  the 
faid  Sett  was,  that  their  being  ane  ancient  cuftome  of  the  Toune  Councell 
of  Ed',  to  have  alwayes  three  able  lawyers  their  afleflbrs,  with  whom  they 
advifed  in  their  affairs,  and  thefle  lawyers  being  men  ufuaUy  of  great 
parts  and  abilities,  they  did  by  litle  and  litle  creep  in  and  infinuat  them- 
felfes unto  a  ihare  of  the  govemement  of  the  brugh,  even  to  that  lenth, 
that  they  came  to  fit  with  them  in  their  councell,  and  vot^  in  their  leit- 
ings  and  eleftions,  and  in  all  other  affairs  of  the  brugh ;  and  being  able 
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men,  procured  themfelfes  fometymes  to  be  choyfen  Provefts,  and  of  this 
kind  ware  Mr.  Ja.  M*Gill  of  RankeiUor,  and  Mr.  Thomas  M'caullay  of 
Clifton  hall,  who  ware  at  firll  the  Tounes  afleflbrs  only ;  and  which  abufe 
in  the  govemement  being  confidered  by  the  neihbours  of  the  Toun,  and 
efpecially  the  trades,  (for  the  afleflbrs  oft  fyded  with  the  merchands  and 
magiftrats  againft  them,)  gave  the  arife  to  the  Submiflion  and  Decreet  fol- 
lowing theiron ;  for  at  the  eleftion  1582,  the  three  lawyers  afleflbrs  coming 
to  councell  to  vote  at  the  eleftion,  they  ware  violently  debarred  by  fome 
craftfinen  out  of  the  councell  houfe,  and  after  that  never  more  had  vote, 
for  much  tumult  and  uproar  was  about  it ;  and  the  flame  ftill  increafeing 
betuen  merchands  and  trade,  that  wife  and  politique  prince,  our  peaceable 
James,  forced  them  to  compromit  aU  their  differences  to  fo  many  gentle- 
men adjacent  heritors  to  the  Toune  on  ather  fyde  and  himlelfe  umpire  and 
overfman,  and  who,  after  very  much  paynes  and  travell  in  it,  gave  fiirth 
his  Decreet  Arbitral!  and  award  as  we  all  know.  Now  this  deiigne  of  ex- 
cluding for  ever  the  members  of  the  Colledge  of  Jufliice  from  having  any 
ihare  in  the  govemement  of  the  city,  burfts  forth  and  appears  in  the  very 

Fol.  208.  firfl;  article  of  the  faid  Decreet,  (as  being  the  chieff  thing  theirby  in- 
tended,) viz.  That  the  Magiftrats  heirafter  fliall  be  wholly  choicen  furth 
of  the  calling  and  eftate  of  merchands,  conforme  to  the  26  Aft  of  Parlia- 
ment in  1535 

Fol.  210,  b.  We  know  by  experience  whow  eafie  ane  matter  it  is  to  Sir  A.  Bamfay 
to  pick  out  a  number  of  12  perfones  at  the  ele6iion  (which  confifts  in- 
deed of  38  perfones,  yet  10  perlbnes  of  the  trades  make  the  eleftion  ;  for 
that  number  being  the  major  part  of  the  chappell,  the  reft;,  if  they  wold 
be  unanimous  as  they  ufe  to  be,  follow  the  plurality,  fo  theirby  he  gains 
18  votes)  of  his  oune  confidents  and  choice;  efpecially,  feeing  thefle  14 
years  bygane  ( joyning  his  2  reignes  togither)  he  hes  been  Froveft,  and 
experimentally  knows  the  way  whou  to  pack  it,  and  particular  conde- 
fcendance  can  be  made  already  upon  the  perfons  he  defignes  to  be  Deacons 
the  nixt  ele^lion.     And,  theirfor,  if  your  Lordftiips  doe  not  clearly  de- 

Fol.  211.  ceme  what  £hall  be  the  duty  and  deportment  of  the  eleftors,  in  relation  to 
the  contents  both  of  the  A6ts  of  Parliament,  Secret  Councell,  and  the 
Sett,  bounding  the  duration  of  Magiftrats  to  a  year,  and  their  quality  to 
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merchandizing,  the  poor  good  Toune,  fhall  not  only  run  the  hazard  to  loiTe 
their  priviledges,  hut  alfo  ihall  remain  in  the  mid,  and  be  forced  to  aft 
over  again  their  former  proteftations  againft  Sir  Andrew's  liting  and  elec- 
ting, wheirupon  will  follow  only  falfe  reports  of  imaginary  tumults,  and 
other  mifreprefentations,  (as  he  did  already,)  and  renewing  their  De- 
clarator.— ^And  now.  My  Lords,  I  fear  I  have  forgot  Greg.  Nazianzen's 
rule  to  orsAorSj  Jiimula  equum  ad  metain  (fee  Vqffij  Rhetoricam  Con- 
tra&anij  libra  2  cap,  15  in  fine  pag.  149 ;)  whowever,  this  confidence 
folaces  me,  that  your  Lordlhips  are  fully  convinced  and  perfuaded  of  the 
juftice  and  neceffity  of  our  Declarator,  in  all  its  parts,  notwithitanding 
of  any  thing  hes  been  o£Pered  by  this  defender  in  the  contrare ;  who,  if 
he  ware  truly  our  Frovefl,  would  ailifl  us  in  the  demand,  and  againft 
whom  we  have  no  more  deligne  in  this  perfliuit,  than  againft  you,  my 
Lord  Chancellor,  or  your  Lordfhips  of  the  bench,  and  aU  the  nobility  and 

gentry  of  Scotland Li  relpe^l  of  aU  which,  it  is  hoped  your  Lord-Fol.  211,  b. 

ihips  will  declare  their  important  priviledges  to  them ;  and  if  thir  juft 
indevors  for  removing  him  fhaU  faill,  it  will  be  in  vain  to  think  that  any 
thing  elfe  can  ftop  his  arbitrarie  carreer  of  being  perpetuall  Dictator  over 
this  brugh ;  and  who  will,  by  enraged  infolence,  retume  with  7  devills 
worfe  then  the  former,  fo  that  all  the  juft  intereft  of  this  brugh,  and  all 
the  other  regaU  burrows  of  Scotland,  fliall  be  facrificed  to  the  ambitious 
defignes  of  one  man :  wheiras,  thir  perfliuars  debate  nothing  againft  Sir 
Andrew,  wheirin  they  are  not  content  to  ihare  with  him,  being  all  weell 
iktiiEed,  to  be  perpetually  debarred  as  weell  as  he,  from  any  fort  of  ufurpa- 
tion  over  their  Mother,  the  city  of  our  folemnities,  the  metropolis  of  our 
Eingdome,  and  the  communis  patria  of  our  law ;  and  fo  being  returned  to 
the  fame  point  and  words  at  which  I  began  this  famed  debate  before  your 
Lordfhips,  this,  but  much  more  the  idea  and  appreheniion  of  forrow  that 
I  forfee  will  poflefle  this  miferable  place,  if  you  tume  your  backs  upon 
them,  commands  me  to  ftop,  and  choaks  my  expreffion,  that  I  can  proceed 
no  furder.^ 

^  See  ane  ezceDent  and  pathetick  description  of  the  desolation  and  confusion  of  a  Tonne  taken 
by  stonne,  ont  of  Fabios  Quintilianus  in  Gerardut  Vonius  his  Rhetorica  Contracta,  Itbro  4.  cap. 
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Wheirunto  it  was  Quadruplied  for  the  defenders,  in  fo  fiur  as  concerned 
the  point  of  intereft,  and  Dupltbd  as  to  the  feveral  grounds  of  the  De» 
clarator  it  felfe. — 

Mt  Lord  Chancellor,  The  debate  hes  run  to  fuch  a  length,  beyond 
expeftation,  that  for  me  to  be  tedious,  might  be  fo  far  from  being  of  ad- 
Fol.  212.  vantage  to  my  caufe,  that  it  might  rather  prejudicat  it ;  firft,  with  your 
Lordihips,  whofe  patience  we  have  too  much  abufed  and  encroached 
upon  akeadie,  and  nixt,  with  the  deguft  of  the  other  fubje&s  who  plead 
a  fhare  and  concemement  in  your  tyme,  for  tabling  and  difcuffing  their 

interefts,  as  weell  as  we 

They  tell  us,  again,  that  he  [Sir  Andrew]  hes  defigned  to  perpetuat  faim- 
lelfe  in  the  right  and  office  of  Proved,  and  hes  a  packed  Councell  that 
is  for  him,  than  which  their  cannot  be  a  more  unjuft  and  unwarrantable 
calumny  ;  but  tho  he  had  deiigned  it,  it  ware  not  in  his  power  to  acoom- 
plifli  it,  fo  long  as  the  freedome  of  annuall  eleftions  is  referved  in  fiivors 
of  the  brugh  ;  and  I  can  confidently  declare  to  your  Lordihips,  and  will 
get  a  great  many  of  the  beft  citizens,  both  trades  and  merchands,  to  atteft 
it,  as  being  a  great  truth,  and  confifting  in  their  knowledge,  that  their  was 
never  a  Provefl  that  ufed  lefle  endevors  of  that  kind  then  the  Lord  Abots- 
hall,  and  who  never  ufed  any  other  methods  for  attaining  to  or  continue- 
ing  Proved  of  Ed%  but  the  fence  of  his  faithfiill  endevors,  and  great  iignal 
fervices  for  the  intereft  of  the  laid  brugh,  and  did  leive  the  fame  intirely 
to  the  fuffirage  and  opinion  of  the  eleftors ;  wheiras  the  perfhuars  of  this 
fcandalous  and  irregular  Declarator  did  leive  no  means  unattempted,  by 
caballing,  detraftion,  menacing,  brybery,  and  other  indireft  courfes  and 
trinketing,  to  have  diverted  the  late  eleftion  of  the  Lord  AbotfhaU  as 
Proveft;,  but  which  they  ware  not  able  to  doe :  fo  great  and  confirmed 
experience  had  the  Toune  reafon  to  have  of  the  Lord  Abotfliall's  fitnes 
and  abilities  for  the  faid  office,  and  of  his  zeall  and  endevors  for  the  in- 
tereft and  good  of  the  brugh 

Fol.  2U.  '^^  ^^^'  ^y  Lords,  I  am  arrived  at  ane  end  of  overturning  this 

1.  53.  ruinous  Declarator,  which  is  ane  abfolut  and  dangerous  innovation  of  all 

the  true  liberties  of  this  brugh,  and  threatens  the  diflblution  and  fubver- 

iion  of  its  priviledges,  it  impinges  upon  the  Decreet  Arbitral!,  the  funda- 
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mentall  conftitution  of  the  governement  of  the  Toune, — ^it  refle6U  upon 
the  laudable  cuflomes  and  praftife  of  aU  the  honeft  and  intelligent  citizens 
of  this  brugh  thefle  100  years  paft, — ^it  dryves  men  upon  perjury,  and  un- 
jufUy  encroaches  upon  their  fredome  and  liberty  to  ele6l  the  worthieft, — 
it 's  a  boutade  of  popular  licence  in  ane  bizzarre  multitude  againft  their  beft 
governors.  And,  upon  the  wholle  matter,  this  fcandalous,  infamous,  and 
defperat  Declarator,  albeit  it  hes  occafioned  much  noife  and  clamor,  yet,  FoI.  214,  b. 
upon  a  ferious  coniideration  theirof,  their  is  not  the  leiil  cullor  or  praetext 
for  granting  of  it,  but  it  refolves  in  ane  abfolut  innovation  of  the  governe- 
ment of  this  brugh,  and  an  unparallelled  incroachment  and  infolent  inva- 
fion  of  the  rights  and  priviledges  both  of  magiftracy  and  the  brugh, — ^is 
fomented  and  carried  on  upon  private  miftake  and  malicious  refentments, 
and  hes  a  moft  malignant  afpe£t  and  tendency  as  to  all  other  publift 
adminiftrations.  And,  tho  the  Lord  Abbotfhall  does  neither  value  nor 
arrogat  to  himfelfe  upon  the  accompt  of  the  great  fervices  he  hes  done  for 
the  intereft  of  this  ungrate  City,  yet  it  cannot  be  denyed,  without  the  height 
of  bafe  unthankfiilnes,  but  he  hes  been  very  zealous  for  all  the  conceme- 
ments  of  the  fame,  and  hes  been  moft  inftrumentall,  by  his  endevors,  to 
obtain  in  their  favours  grants  and  conceffions  which  concerned  nearly  both 
their  honor  and  intereft,  and  which  thir  purfhuars  themfelfes  ware  forced 
to  acknowledge  in  the  debate ;  and  theirfor  it 's  hoped  that  your  Lordihips 
will  in  juftice  vindicate,  proteft,  and  fecure  the  honor,  intereft:,  and  re- 
putation of  the  prefent  magiftracy,  againft  contempt  and  difdain  of  a 
rabble,  and  give  fuch  a  determination  in  prudence,  both  as  to  the  finding 
the  perihuars  to  have  no  intereft,  and  as  to  the  merits  and  injuftice  of 
this  moft  unwarrantable  and  dangerous  Declarator,  as  will  maintain  the 
peace  and  quiet  of  this  brugh  in  time  coming,  and  prevent  the  direfuU 
and  fotall  effefts  and  inconvemences  that  fuch  ane  dangerous  unheard 
of  innovation  does  threaten  to  his  Majeflies  intereft  and  to  the  ftability 
of  our  governement. 


The  error  of  this  Fielding  lyes  in  its  fulnes  and  exuberancie  ;  however,  Fol.  214,  b. 

I    24 

upon  examination,  any  repetitions  that  are  in  it  will  be  found  ather  wheir  ' 
the  argument  of  the  contraire  party  is  refumed  in  order  to  be  anfwered, 
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which  is  the  forme  in  difputing ;  or  when  they  are  in  quite  other  termes 
fummarlie  recapitulat  in  the  end  of  the  anfwer,  reply,  duply,  triply, 
&c.,  hy  ane  Anacephaleiq/is  for  the  hetter  enforcement  upon,  and  moying, 
and  refrefliing  of  the  Judges  memories ;  and  in  fome  places  of  it,  brevity 
is  fo  far  confulted,  that  reference  is  made  from  one  part  to  another. 
Tho  in  a  narrow  fcrutiny,  their  is  no  doubt  but  this  (as  weell  as  moft  other 
wrytings)  could  admit  of  large  defalcations. 

As  for  Sir  George  Lockhart*s  part  in  this  tragicomedy,  he  afted  it 
to  the  admiration  of  aU  hearers,  with  fo  much  luftre  and  advantadge,  that 
tho  in  other  things  he  furpafled  all  his  rivalls,  yet  in  this  he  excelled, 
outdid,  and  furpafled  him  felfe ;  his  pungent  arguments  ware  carried  in 
fuch  a  torrent  and  irrefiftible  flood  of  eloquence,  the  moft  impetuous  and 
charming  of  any  thing  ever  I  did  hear,  he  did  fo  chain,  and  with  his  tongue 
draw  us  all  after  him  by  the  ears,  in  a  pleafant  gaping  amazement  and 
conflraint,  that  the  wonderfuU  effefts  of  Orpheus*  harp  in  moving  the 
ftones,  feemes  not  impoflible  to  ane  orator  on  the  ftupideft  fpirit ;  and  what 
Seneca  pater  J  libra  3^  Cantraverfiarumj  inpraemioj  fayes  of  Caflius  Severus, 
that  eloquent  pleider,  I  found  verified  in  my  felfe  and  others,  Timebamtu 
ne  defineret :  {vide  Vqfftj  Rhetaricam  Contradamj  libra  2,  cap.  15,  in  fine 
pag.  149:)  they  ware  fo  far  from  wearieng,  that  they  ware  afiraid  of 
nothing  more  then  that  he  (hould  end  too  foon. 

The  Lords  fequeftrated  the  15  of  Februar  1673,  to  advife  this  adion 
and  the  debate,  and,  after  they  had  fpent  neir  the  wholle  forenoon  in 
reading  the  Informations  of  both  fydes,  which  courfe  they  took  heer,  and 
in  reafoning  with  fome  deaU  of  heat,  the  refult  was,  that  my  Lord  Chan- 
color  and  the  Prefident  fliould  call  the  parties  concerned  and  eflay  ane 
agreement :  which  they  having  done,  fome  of  both  fydes  condefchended 
verballie  to  fubmit  the  difference  to  my  Lord  Chancellor's  determination ; 
tho  the  plurality  of  the  Lords  was  clear  to  have  aflbilzied  the  Defen- 
ders from  this  groundlels  Declarator.  However,  the  Chancellor  ordained, 
by  way  of  arbitration,  the  wholle  proces,  fummonds,  executions,  afts, 
minuts,  &c.  to  be  utterly  extin£b,  fuppreft,  tane  of  the  fyle,  and  given  up 
to  my  Lord  Proveft  Abotlhall,  (which  was  done  acordinglie,)  and,  in 
place  theirof,  decerned  ane  Aft  to  be  paft  in  the  Councell  of  Edinburgh 
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that  no  Proveft,  Dean  of  Gild,  or  Thcfaurer,  fliall  in  tyme  coming 
continue  above  two  years  at  mofl ;  and  this  to  be  tane  under  ane  oath 
and  other  certifications :  At  which,  fome  members  of  the  Toune  Councell 
being  unclear,  (fee  nine  pertinent  reafons  againft  that  two  years  aft  alibi 
apudme;  item,  Samuel  Cheiflie's  proteft  againft  it ;)  on  the  28  of  Februar, 
being  the  laft  day  of  the  Seffion,  their  was  a  Decreet  of  the  Lords  made, 
approving  of  the  faid  two  years  aft,  and  interpofing  their  authority  to  it ; 
and  fo  aU  thir  perfhuars  pains,  expence,  and  clamor,  ended  in  that 
which  Abotfliall  had  offered  them  before.  The  Toun  hes  had  few  quiet 
dayes  for  fome  tyme  fince,  but  hi  motu^  animorum  atqite  fuscj  &c. — 

Whow  affairs  went  in  the  Toune  after  this  Procefs,  fee  ane  accompt 
of,  alibi,  befyde  me. 

Suminer  Seffion.  June  1673. — The  Commiffioners  to  the  Parliament  A.  fol.  215, 
for  Weft  Lothian,  alias  Lithgow-fliire,  (it  was  Sir  Walter  Seton,  and 
James  Dundas  of  Morton,)  having  charged  the  heritors  holding  of  his 
Majefty  liable  to  them  (and  who  are  but  very  few,  their  not  exceiding 
6  or  7,)  for  payment  of  the  charges  and  expences  payable  to  them 
for  their  fervice  and  attendance  at  the  laft  feflion  of  Parliament  in 
1672,  conforme  to  the  A6ls  of  Paliament;  the  faid  heritors  ware  re- 
folving  to  fufpend  upon  thir  grounds.  That  albeit  it  might  be  pretended 
(and  that  not  without  fome  Ihadow  of  reafon  and  probability)  in  this 
ftiire,  and  thefle  others  who  came  but  over  their  doors  to  hold  the  Par- 
liament, that  they  ought  to  have  no  allowance  at  all,  feing  that  moft  be 
fuppofed  to  be  given  upon  the  accompt  of  the  trouble  and  more  than 
ordinar  expence  they  ware  at,  in  being  ablent  from  their  oune  homes,  and 
to  hold  out  a  rank  with,  for  the  grandeur  of  the  kingdome,  and  the  honor 
of  that  part  which  they  reprefented ;  and  in  compenfation  of  the  domage 
and  lofle  they  fuftained  in  their  affairs,  by  reafon  of  the  faid  neceflar 
abftraftion  and  diverfion,  which  thir  Commiffioners  could  not  pretend  to, 
feing  they  might  both  attend,  and  be  few  nights  out  of  their  oune  houfes ; 
— yet  they  would  not  controvert  that  with  them,  onlie  they  ware  weill 
founded  upon  the  Afts  of  Parliament,  to  fie  no  more  than  what  was  juftly 
due  ather  craved  or  exaded ;  and  theirfor  the  faid  charge  behoved  to  be 
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fufpended  till  the  CommiffionerSy  in  the  termes  of  the  35  Aft  in  1661, 
(hall  produce  to  them  a  teftificat  under  the  Clerk  of  Regifter's  hand,  atteft- 
ing  the  tyme  and  dayes  of  the  Parliament :  for,  1%  Thefle  dayes  wheirin 
the  Parliament  did  not  fit,  their  can  be  nothing  payed  for  them.  2^,  If  it 
ihall  appear  any  of  the  Commiffioners  ware  ablent  any  of  thefle  feffion 
dayes,  their 's  no  reafon  they  ihould  have  any  thing  allowed  them  for 
that  tyme.  3^,  Wheir  the  faid  Aft  of  Parliament  feimes  to  allow  them 
fomething  to  carry  their  charge  in  going  home  or  coming  back,  their  is 
no  neid  of  it  heir,  feing  they  can  ather  goe  to  £d'  from  their  feverall 
interefts,  or  returne,  in  2  bowers  tyme,  which  deferves  no  confideration ; 
and  yet  the  18  Aft  in  1641,  allows  the  Comiflioners  of  the  ihirefdome 
of  Eds  foi*  their  coming  and  going,  one  dayes  pay,  which  is  5  tb. ;  but  that 
Aft  is  refchinded,  except  in  fb  far  as  is  revived  by  the  Aft  in  1661,  which 
pafles  over  that  part  of  the  Aft  1641,  and  fundrie  other  claufes  of  it,  in 
filence.  As  for  that  point,  whither  or  no  they  ihould  get  allowance  for 
each  individuall  day,  from  the  fitting  doune  of  the  Parliament  to  its  rifing, 
without  adverting  to  its  fefiion  or  no  feffion, — and  if  as  to  this  effeft 
the  tyme  of  the  Parliament  mofl;  be  computed  to  be  tempus  continuum 
(as  is  done  to  the  Kings  Commiffioner,)  or  onlie  utUe^  feimes  fomewhat 
dubious ;  for  tho  it  would  appear  hudgely  reafonable,  that  it  ihould  only  be 
underftood  of  fitting  dayes ;  yet  the  fame  reafon  would  diftat,  efpecially 
in  behalfe  of  thoife  who  comes  from  feme  diilance,  that  their  trouble, 
their  charge,  and  lofle  of  their  privat  bufines,  is  the  fame,  as  weill  the  not 
fitting  dayes  as  the  fitting,  feing  they  cannot  retire  during  the  inter- 
val! to  their  oune  homes,  and  which  being  occafioned  for  their  ihire 
and  conftituents  intereils,  their  maintenance  ought  to  be  upon  their 
fcore,  feing  officium  nemini  debet  effe  damnqfum. 

My  Lord  Lauderdale  was  fo  huff'd  at  this  feffion  of  Parliament  in 
1673,  that  they  iay  he  difcharged  the  Begiiter  to  give  out  any  letters 
of  homing  to  the  Commiffioners  that  ferved  at  that  Parliament,  for  their 
fees,  and  let  them  that  pleafed  perihue  it  by  way  of  aftion. 

FoL  216,  b.       About  the  fame  tyme,  in  June  1673,  I  heard  of  a  proces  feme  Barons 
No.  393.       ^^^  Gentlemen  had  intented  againit  my  Lord  Lyon,  to  hear  and  fie  it 
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found  and  declared,  that  he  had  done  wrong  in  refufing  to  give  them  forth 
their  coat  of  armes  with  fupporters,  wheirof  they  and  their  predeceflbrs 
had  hein  in  pofTeffion  paft  aU  memory,  and  never  quarrelled  till  now ;  and 
theirfor  that  he  might  be  decerned  to  immatriculate  them  fo  in  his  Begif- 
ter,  and  give  them  furth  ane  extraft  conforme,  as  is  provided  by  the  late 
Aft  of  Parliament  in  1672.  The  Lyon's  reafon  is,  becaufe,  by  ane  ex- 
prefle  letter  of  his  Majefty's,  none  under  the  dignity  of  a  Lord  mud  ufe 
fupporters.^  But  the  gentlemen  anfwer,  that  Lords  in  the  beginning 
having  bein  only  Barons,  and  in  regard  of  the  coniiderable  intereft  they 
had  in  their  relpeftive  fhires,  being  commiffionat  from  the  finall  barrens 
and  freeholders  to  reprefent  them  in  Parliament,  they,  becaufe  of  that 
credit,  got  firft  the  denomination  of  Lords  without  any  patent  or  creation, 
and,  upon  the  matter,  ware  nothing  but  Barons ;  and  fo,  what  is  due  to 
them,  is  aifo  due  to  the  other,  they  originally  not  differing  from  the  reft 
by  anie  eflentiall  or  fuperior  ftep  of  dignity :  So  Craig,  page  78  and  79. 
Beplied, — ^Whatever  was  their  rife,  the  other  Barons  hes  clearly  ac- 
knowledged a  diflindion  now,  in  fo  f ar  as  they  have  renonced  ther  privi- 
ledge  of  coming  to  Parliaments,  by  the  113  Aft  in  1587;  and  the  dif- 
tinftion  being  made,  and  thir  priviledges  renonced  by  the  finall  Barons 
in  the  Parliament  1427.  Duplied, — That  Aft  is  introduced  in  their 
fatvours,  and  no  wayes  debars  them,  but  allanerly  dilpences  with  their 
abfence  and  the  penalty  they  incurred  theirby,  &c. — The  Gentlemen 
founds  on  the  Interdi^um  uti  pqffidelis  ;  the  Lyon  fayes,  It 's  but  vetuftas 
errariSf  and  ane  ufurpation.  The  complainers  are  the  Lairds  of  Dundas, 
Halton,  Polmais,  &c. 

Junij  1673. — Manna  Einloch,  Ipoufe  to  Jas.  Charteris  wrjrter,  being  FoI.  217, 
conveined  before  the  Lords  of  Secret  Councill,  for  breaking  the  Sumptuary 
Aft,  regulating  apparell ;  two  points  fell  to  be  fpoke  of,  but  ware  not  de- 
bate, becaufe  flie  was  aflbilzied  throw  lack  of  probation :  the  firft  was, 
Wheir  a  married  woman  is  convi6t  of  the  breach  of  a  penall  Statute,  what 
the  effeft  of  the  fame  is  in  law,  if  it  can  extend  to  hir  hufband  to  make 

^  He  grants  them  now  to  some  who  ware  in  possession  of  them  of  old. 
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him  liable  in  the  fine,  or  if  it  will  allenarly  operat  to  punifh  hirfelfe  in 
hir  perfone,  by  imprifonment,  or  in  hir  goods,  at  the  diflblution  of  the 
manage.  I  think  it  ought  not  to  burden  the  hufband,  elfe  many  wives,  to 
affront  their  hufbands,  or  otherwayes  be  avenged  on  them,  would  break  it 
of  purpofe.  But  fie  this  point  fully  debate,  at  my  obferves  upon  the  laid 
Sumptuarie  law :  fie  alfo  the  5th  A61  in  1670.  The  fecond  thing  was,  K 
the  tranfgreflion  of  that  Aft  was  probable  by  women,  for  being  at  a  rouping 
wheir  (he  was  noticed,  their  was  few  others  fave  women  obferred  hir.  It 
feimes  contrare  to  law  to  find  it  fo  probable ;  for  albeit  they  admit  women 
to  be  witnefles  in  puerperio  anent  the  vivacity  of  children  when  bom,  for 
carrying  the  tocher,  yet  ane  abfi)lut  necefiity  is  the  caufe  of  the  Angularity 
their,  becaufe,  if  they  rejefted  women,  they  fhould  never  prove  it,  it  being 
an  Aft  tranfafted  commonly  by  women  alone,  and  none  elfe  prefent ;  but 
regvlariter  they  are  not  receiveable,  except  it  be  j^  in  fcoldings  and  finall 
ryots ;  2^,  in  crymes  of  the  hyefl  nature,  as  treafon  and  witchcraft :  fie 
M.  Norvell's  opinion  on  this  alibi^  apud  nie. 
Fol.  222,  July  1673. — One  James  Gibfone,  a  baxter  in  Flaifance,  having  bein 
fined  for  a  pretended  ryot,  in  8  fcore  ib.  in  the  Confl^ble  Court,  during 
the  fitting  of  the  Parliament  in  Augufl;  1672,  he  fufpended  the  fame,  upon 
thir  reafons :  1%  that  being  Conftable  of  that  bounds^  he  was  in  exer- 
cttio  officij  et  a&us  maxime  licitiy  and  being  oppofed  by  a  drunken  wife,  to 
put  in  a  poor  perfone  who  was  dieng  unto  a  houfe,  he  put  hir  by,  and  ihe 
fell  over,  and  that  this  was  all  the  ryot ;  2^,  upon  the  fence  of  his  inno- 
cence, he  had  obtained  a  difcharge  of  the  faid  decreit  and  fine»  from  Mr. 
John  Hay,  and  Mr.  A.  S[eton]  of  Fitmedden,  the  2  Conftable-deputes,  and 
opponed  the  fame.  Beplied, — That  the  Hy  Conftable  Court  feimed  to  be 
foverain  the  time  of  Parliament,  and  it  was  res  mali  exempli  to  have 
their  decreits  canvafled  or  queftioned  be  the  Lords :  whowever,  to  the  1 
they  opponed  the  decreit,  as  to  the  2^  the  difcharge  was  null,  becaufe 
granted  by  thefle  who  had  no  power ;  feing,  after  they  had  prononced 
fentence,  they  ware  funBi  officio^  and  by  the  Commiffion  of  deputation, 
they  had  no  right  to  the  fines  or  emoluments  of  Courts.  Likeas  the 
Deputies  in  other  Courts  had  not  the  amerciaments,  but  they  belonged  to 
their  conftituents ;  and  heir  my  Lo.  ErroU  had  [before]  their  difcharge 
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affigned  this  fame  very  fine  to  John  Ray,  clerk  to  that  Court.  Duplied, — 
Fer  L  37,  D.  de  R.  Juris;  Qui condemnare potejl poteji  etiam  ahfolvercj  and 
this  upon  the  matter  was  ane  ahfolvitor  more  than  a  difcharge,  that  they  had 
no  other  falary  but  the  fines,  and  fo  might  difpofe  upon  them ;  that  my  Lo. 
ErroU's  affignation  was  truly  pofterior  to  the  difcharge,  but  is  antedaited : 
And  that  judges  might  difcharge  thir  obventions  as  appertaining  to  them- 
felfes,  was  clearly  decided  by  the  Lords,  as  D[urie]  marks,  on  the  26  of 
Nov'  1633,  lindfay :  Only  it  was  not  decided  heir,  becaufe  the  matter  being 
referred  to  my  Lord  Craigie,  he  called  for  the  probation,  which  was  the 
ground  of  the  decreit ;  and  when  he  hard  nothing  proven,  he  with  indig- 
nation rejefted  it.  And  really  their  was  much  caufe  of  complaint  given 
to  the  citizens  of  the  Toune,  againft  that  Court,  not  only  for  being  fo  fum- 
mar  and  illegall,  but  alfo  for  their  exorbitancy  and  oppreffion  in  their 
fines.  And  tho  the  Toune  hes  ever  controverted  this  priviledge  with  the 
Hy  Conftable,  fo  that  he  never  poflefled  any  jurifdidion  within  £d^  peace- 
ablie  and  pleafantly,  yet  he  gained  a  greater  ftep  that  Seffion,  1672,  then 
ever  he  could  arrive  at  before,  by  judging  Johnfton  the  fidler,  and  fen- 
tencing  him  to  death,  for  killing  of  his  wife ;  wheiras,  in  fo  long  a  traft  of 
tyme  as  the  ages  fince  he  laid  claime  to  that  priviledge,  he  could  never 
a£fbrd  an  inftance,  fave  of  one,^  whom,  for  (laughter,  they  had  fentenced 
to  dy,  about  the  year  1640 ;  but  he  obtained  a  remiffion. 

About  this  lame  tyme,  [in  the  moneth  of  December  1673]  Maccloud  Fol.  230,  N. 
of  Aifint  was,  with  much  animoiity,  pannelled  for  convocating  the  leidges, 
&c.  He  had  betrayed  Montrofe  to  the  States  in  1650,  and  was  falved  by 
the  generall  amneftie  and  indemnity  1661  ;  and  now  it  was  hoped  he  might 
finart  for  it,  tho  on  another  caufe.^  The  verdidl,  upon  fome  defeft  of  the 
probation  or  tainted  integrity  of  the  witneifes  clenged  him  :  .  .  .  fee  the 


1  Qnterlined.^  I  believe  it  was  one  Reid,  a  paiDter^  for  killiDg  one  Allane  Walwood^  servant 
to  my  Lord  Craustonriddell.    [[Margin.^  Sie  it  in  the  Criminall  Register. 

'  In  the  Indictment  it  was  stated  that  he  did  "  most  perfidioosly^  treacherously,  basely,  and 
inhamanly,  under  trusty  take  and  apprehend  the  person  of  James  late  Marques  of  Montrose,  his 
Majesty's  High  Commissioner  and  Lieutenant-General,  whilst  he  was  invested  with  his  Majesty's 
Commission  under  his  Highness'  Seal  for  that  effect,  and  delivered  him  prisoner  to  the  rebells^ 
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Adjoumall  Criminall  Becords.  The  Juftices  foand  the  congregatmg 
100  men  in  armes  made  heir  a  feditioos  and  treafonable  convocation,  the 
it  ware  not  in  exitium  Jlatus  retpuhlictB^  but  only  in  exitium  Jlahu  prwor 
tommy  viz.  my  Lord  Seaforth ;  and  that  it  was  onlie  without  authority,  and 
not  againft  it.  It  feemes  a  fewer  number  would  not  infer  treafon,  wheir 
it  is  only  contra  privatas :  fee  Mackeinzie*8  Criminalls,  page  44 ;  fee  the 
manufcript  E,  4^,  Januar  1681,  Earle  of  Caitnes,  pag.  178. 

Fol.  230,  N.  January  1674. — Some  wrights  and  other  tradfinen  in  Ed%  having  fSallen 
upon  one  Andrew  Fofter,  a  bower,  (fee  the  ftorie  in  my  narrative  of  Lauder- 
dale's Parliament  in  1673,  and  what  followed,  it's  pag.  82,)  and  beat  him 
in  his  oune  houfe,  they  ware  conveened  before  the  Councell  for  hame- 
l\icken  :  See  Regiam  Majeftatem  libra  4,  capp.  9  and  10,  nam  unicuique 
domusjiia  debet  ejfe  refugium  tutiffimumy  I.  103,  D.  de  Regtdis  juri$^  it 
ought  to  be  ane  afyle  and  lanftuary  to  him.  Sir  G[eorge]  Mack[enzie} 
(whom  ex  locojupra  citato  my  Lord  Lauderdale  aimed  to  have  got  cen- 
fured  for  his  freedome  in  pleading  this  caufe,  but  loft  it)  alledged,  that 
they  had  been  provocked  to  what  they  had  done ;  for  he  had  not  only 


his  Majesty's  enemies^  then  in  Rims  against  his  Highness'  authority^  hj  whom  the  said  Marques 
was  cruelly  and  inhumanly  murdered ;  for  the  which,  the  said  Neill  M'Leod  receired  the  number 
of  400  bolls  of  meal  as  the  reward  of  the  said  treasonable  act ;  and  which  meal  was  deliyered  to 
him  by  Sir  Robert  Farquhar  of  Mounzie;"  and  that  he  did  ''assist  the  English  rebels,  under  the 
command  of  Gen.  Maj.  Morgan,  and  conducted  them  through  the  Earl  of  Seaforth  his  countiy, 
which  they  did  bum,  waste,  and  plunder ;  and  the  said  Neill  did  carry  and  drire  away  a  great 
part  of  the  plunder,  and  a  great  number  of  cows,  horses,  and  other  goods,  home  with  him  to 
Assint,  while  the  said  Earl  was  in  his  Majesty's  service,  and  not  in  a  capacity  to  reooTer  them 
from  the  enemy.  And  sicklike  did,  Qn  1669  and  1670  J  in  an  arbitrary  manner,  impose  heavy 
and  grievous  taxations  upon  all  ships,  both  in  the  Royal  Company,  and  others  belonging  to  the 
subjects  of  this  kingdom,  that  did  touch  ground  in  the  Loch  of  Invei*  in  Assmt,  exacting  from 
every  ship  three  shill.  sterling,  and  six  pence  per  last;  ane  barrel  of  ale  for  the  use  of  the  said 
Neill,  and  another  barrel  for  the  use  of  his  bailyie ;  ane  pair  of  shoone  and  four  shilling  sterling 
nightly,  during  the  time  the  said  ship  lay  within  the  said  loch ;  and  did  impose  upon  every  boat 
that  did  attend  the  several  ships  ane  day's  fishing  weekly ;  and  did  tax  and  impose  the  double  of 
the  saids  burdens  upon  ships  belonging  to  strangers ;  and  that  by  and  attour  what  he  had  a  right 
to  do,  and  was  in  use  to  uplifl  as  heritor." — Juitic.  Rec.  Feb.  2,  1674.  The  Secret  Council 
allowed  six  shillings  Scots  per  day  for  his  aliment  while  in  prison,  to  be  paid  by  the  Earl  of 
Seaforth,  at  whose  instance  he  was  incarcerate. — Reg.  See.  Com.  p.  99. 
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abufed  them  in  his  oune  houfe  with  rude  language,  bat  alfo  offered  to 
ftiike  them  ;  and  it  feemed  to  be  hamefucken  (tho  inverted)  to  the  mafter 
of  the  family  to  offer  violence  to  ftrangers  in  his  oune  houfe,  wheir  civility 
and  morality  oblidged  him  to  fo  much  the  more  abftinence  from  wronging 
them  who  had  entrufted  themfelfes  under  his  ruiff,  as  the  laws  of  hofpitality 
are  keipt  facred  amongs  all  nations,  and  that  he  hes  more  opportunities  of 
affironting  others  in  his  oune  houfe  then  elfe  wheir ;  fo  that  it  feemes  a  more 
rude  cryme,  enterfairing  more,  and  choaking  the  nature  of  mankind, 
then  that  we  call  hamefucken,  wheir  a  man  is  aflaulted  in  his  oune  houfe ; 
fo  that,  their  being  delifts  on  both  hands  done  ex  incontinentia  et  in  colore 
iracunduB  etlace/fitusj  tdn  difficile  efijtifium  temporare  dolor  em  mutua  com- 
penfatione  toUuntur  crimina  ;  which  the  law  approves  of,  /.  3,  p.  3.  D,  de 
eoper  quern  foBium  erit^  L  39,  D.foluto  matrimonio:  Hippolitus  de  Marfilijs 
JinguUxri :  234.  Sneidivintis  ad  Iri/litut :  in  editione  in  4^  pag.  I36jjupra 
numero  433.  The  Secret  Councell  repelled  the  defence ;  and  after  im- 
prifonment,  fet  them  upon  the  cock-ftule,  and  fyned  them.  What  if  vio- 
lence be  offered  to  a  man  in  his  oune  chop,  I  think  it  ware  not  hamefucken, 
nam  p(Bn(B  funt  odioftB  et  re/lringendcPf  L.  32.  et  penult:  D.  de  pomis  ; 
L.  155,  p.  2.  D.  de  regtdis  juris. 

On  the  lad  of  February  1674,  a  fecond  appeall  was  given  into  the  Lords  Fol.  234, 
by  the  Earle  of  Aboyne  as  Commiffioner,  and  in  name  and  behalfe  of  the 
Marquis  of  Huntly,  his  nevoy,  in  ane  adion  perfhued  by  the  Marquis 
againft  Gordon  of  Cameborrow,  and  fundry  others  his  fewars,  for  reduc- 
ing their  fews,  as  having  fallen  under  his  forfaultor,  they  not  being  con- 
firmed by  the  King.  The  Lords  found  the  defenders  few-infeftments 
good,  valid,  and  fufficient  to  defend  againft  the  forfaultor,  elpeciaUy,  the 
appearand  air  of  the  perfone  forfaulted  being  reftored,  and  the  forfaultor  Pol.  235. 
funditus  tane  away,  as  ab  initio  null  and  unjuft,  and  the  reftitution  being 
non  per  modumgraticBj  hut  jii/fitice 

When  the  Marquis  returned  from  the  French  camp,  my  Lord  Lauder- 
dale perfuaded  him  judicially  to  compeir  before  the  Lords  of  SelBon,  and 
take  up  his  appeall,  and  declare  he  paft  from  it ;  and  which  he  did  on  the 
26  of  Januar  1675 ;   and  tho  they  had  promiled  him  not  only  a  new 
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hearing,  but  gave  him  fome  iniinuations  to  hope  a  redrefle ;  yet  after  a 
2^  debate,  they  adhsBred  to  their  former  Interlocutor ;  and  fo  he  was 
ather  ill  or  weell  ferved  for  his  complementing  them : — But  the  tymes 
ware  fuch  as  no  rationall  man  could  expe6t  a  reftification  from  them 
of  what  had  once  efcap't  them,  tho  unawares ;  they  blufliH  to  confefle 
what  is  incident  to  humanity  itfelfe,  (nam  humanum  ^  errare)  wheir 
their  honor  was  once  ingadged  at  the  (take,  leifl  they  (hould  inflamme, 
foment,  and  encouradge  the  infolence  of  many  who  ware  watching  for 
ther  halting ;  and  which  cenforioulhes  was  improven  to  that  height,  that 
they  ware  ready  of  mole-hills  to  make  a  mountain,  by  turning  to  them- 
felfes  the  wrong  and  magnifeing  end  of  the  profpeft,  [ipye-glais,]  and 
even  to  name  and  llamp  what  is  jutt,  legall,  and  warrantable,  not  with 
the  pardonable  nickname  of  ane  error  and  frailty,  but  even  with  the 
mod  intolerable  and  ignominious  brand  of  downright  injuftice,  partiality, 
and  fubverfion  of  the  entreft  of  the  fubjeft,  and  the  fetled  laws  of  the 
kingdome.  Notwithilanding  aU  the  pains  was  tane  on  the  Lord  Almond 
to  paiTe  from  his  appeaU,  and  take  it  up,  yet  nothing  hath  hitherto 
prevailled  with  him  to  make  him  doe  it ;  but  he  lives  in  hopes  to  make 
it  rife  up  in  judgement  againlt  them,  whenever  we  get  a  fair  and  unprae- 
limited  Parliament ;  which  may  be  long  eneugh  ere  we  fee  it. 

A.  fol.  235,        I  have  few  or  no  Obfervations  by  the  fpace  of  three  Seffions  and  a  halfe, 
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viz.  from  June  1674,  till  Januar  1676 ;  in  regard  I  was  at  that  time  debarred 
from  my  employment,  with  many  other  lawyers,  on  the  accompt  we  ware 
unclear  to  ferve  under  the  drift  and  fervile  tyes  feemed  to  be  impofed  on 
us  by  the  King's  letter,  difcharging  any  to  quarrell  the  Lords  of  Seffion 
their  fentences  of  injuftice,  and  was  not  reftored  till  Januar  1676  ;  fo  that 
we  fliall  content  ourfelfe  with  remarking  a  few  things  that  occurred  in 
that  gape  and  intervall. 

A,  fol.  235,  In  Oftober  1674,  Andrew  Rutherfoord  in  Jedburgh,  being  pannelled 
before  the  criminall  court  for  the  (laughter  of  James  Douglas,  brother  to 
the  laird  of  Cavers,  having  been  moft  miraculoufly  difcovered  at  Tin- 
mouth-flieills,  beyond  Newcaitle,  as  he  was  going  to  fea,  and  brought  to 
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ScotlaQd :  in  which  proces  he  raifed  ane  exculpation  on  thir  three  heads, 
1^  A  recrimination  againft  Scot  of  Horlliehill,  as  guilty  of  the  mortall 
wound  wheirof  he  died ;  this  was  with  the  deiigne  to  caft  him,  he  heing 
one  of  the  moft  materiall  witnefles  :  2^S  That,  if  he  did  it  himfelfe,  he  was 
laceffituSy  and  it  was  in  his  owne  defence :  3^%  That  it  was  not  vulntis 
lethale. — See  the  whoUe  debate  marked  at  large  in  other  papers  befydes 
me ;  and  heir  I  ihall  only  point  at  the  heads.  1^  The  King's  Advocat  re* 
fufed  to  give  his  countenance  and  concurfe  to  this  exculpation.  2^^  He 
forced  S.  A.  Bimy,  who  was  for  the  pannell,  to  reftrift  himfelfe  to  one  of 
the  heads,  on  this  pretence,  that  they  ware  inconfiftant  and  contradi^aria 
to  lay  another  had  done  it,  and  he  himfelfe  had  done  it  in  his  owne  de- 
fence, wheiras  retis  tarn  in  civilibtis  quam  in  crimincUibm  pote/l  peter e  corir 
traria  hypothetice  propqfita.  (See  the  cafe  of  the  poor  of  Jedbrugh  contra 
the  Toune  of  ISidJfvpra  236.)  3****,  If  an  Advocat  miimanadge  a  proces  by 
wrong  forming  of  his  alledgeances,  the  party  hes  3  dayes  tyme  in  which 
he  may  retraft  what  his  Advocat  confefled  in  his  name ;  after  that,  he 
cannot  contradift  it,  but  it  binds  him.  4^,  This  cafe  of  Rutherfuird's 
proved  of  how  great  importance  it  is  to  have  the  members  of  ailyfe 
brought  from  the  place  and  country  wheir  the  fa6t  was  committed,  {fideles 
homines  patrue^  the  four  half  quarters  adjacent,)  and  the  fama  moft 
violent,  for  if  the  inqueft  had  been  burgeffes  of  Edinburgh  he  might  have 
efcaped.  See  all  thir  points  profecut  in  other  papers  apud  me.  In  Decem- 
ber 1674,  he  was  fentenced  to  death,  for  which  he  blamed  much  the 
inadvertance  of  his  advocats. 

About  the  feme  tyme,  Seaton  of  Carrifton  falling  at  variance  with  A,  fol.  235,  b. 
another  man,  gave  command  to  his  fervant  to  ihoot  him ;   who  did  fo, 
and  the  man  with  much  difficulty  recovered :     Wheirupon  it  fell  to  be 
queftioned  in  difcourfe  how  far  one  was  tyed,  oh  m^indatum  criminis,  for 
bidding  or  commanding  another  to  commit  a  cryme 

In  December  1674,  William  Cockbume,  merchant,  was  in  the  Secret  a.  fol.  236, ' 
Councell  fentenc't  to  the  cock  ftule,  and  banifli't  the  Louthians,  andJJ^'^^J*^ 
declared  infamous,  for  havi!ag  defamed  my  Ladie  Ozenfuird  in  hir  honor, 
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both  in  a  letter,  which  Mr.  William  Clerk  advocat,  his  iHrother-in-Iaw, 
treacheroufly  gave  up  to  my  Lord  Oxenfdird,  and  in  difcourfe.  See 
more  of  it  cUibi  in  other  papers  apttd  me.  See  another  manufcript  at 
September  1679*  page  85. 

A.  fol.  236,  In  the  moneth  of  December  1674,  Mr.  James  Mitchell^  fuppoled  to  be 
b.  No.  451.  jj^^  ^^  ^jj^^  j^  jggg^  aiming  to  piftoll  the  Arch-bifchop  of  St.  Androis 
in  his  oune  coach,  was  ane  ill  gunner,  and  with  the  ball  chattered  Hony- 
man,  Bifchop  of  Orknay  (who  was  fitting  by)  his  arme ;  being  firft  dis- 
covered at  the  buriall  of  Mi*.  Robert  Douglas,  the  minifter,  and  appre- 
hended, and  examined  by  my  Lord  Chancellor  before  witnefles,  who  pro- 
mifed,  if  he  would  confefle  and  acknowledge  it,  he  fliould  warrand  his 
life :  Upon  which  aiTurance  of  impunity,  he  freely  confelfed  he  was  the 
perfon ;  but  afterwards,  fearing  leift  faith  fhould  not  be  keiped  to  him,  he 
refiled,  and  revocked  his  confeflion  ;^  and  it  being  emitted  extrajudicially, 
(not  in  prefence  of  a  quorum  of  the  Criminall  Lords,)  it  could  not  bhid 
him,  nor  be  a  relevant  ground  of  condemnation ;  which  makes  confeflions 
to  be  of  fmall  effeft,  unles  done  in  that  folemnity  I  have  mentioned. 
Finding  they  could  not  reach  him  upon  this  head,  the  Bifchop  caufed 
endyte  him  as  one  of  the  traitors  who  ware  in  armes  at  Pentland  Raid 
in  1666,  and  made  him  be  tortured  and  cawed  [wedged]  in  the  boats 
[boots],  to  extort  a  confeffion ;  but  hitherto  he  ftands  to  his  denyall^  and 
is  (till  keipt  in  prifon. 

Januarij  1676. — The  Advocats  debarred  being  reftored  upon  the  10th 
of  Januar,  our  CoUeftion  and  *Obferves  retume  to  their  former  orderly 
channell. 

A.  Fol.  238,     In  this  moneth  of  Januar  1676,  tuo  boyes,  the  one  called  Clerk,  and  the 

b.  No.  459 

other  caUed  Ramfay,  ware  difcovered  to  have  poifoned  John  Anderfone, 
the  merchand,  Ramfay  being  his  fervant ;  and  that  they  did  it  with  the 
help  of  one  Kennedy,  ane  apothecaries  man,  and  who  contrived  it  fo 

^  Fide  infra  Januar  1678,  folio  B14,  wher  he  is  anaigned. 
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cunningly,  that  it  might  operat  lently*  And  tho  fome  contended  their 
is  nothing  poifonahle  in  its  oune  nature,  iince  Mithridates  and  fundry 
have  accuftomed  themfelfes  fo  to  it,  that  it  did  them  no  hurt,  hut  turned 
to  their  nuriihment ;  and,  in  particular,  what  they  miniftrat  to  him  ware 
not  of  a  poifonahle  nature,  hut  only  folutive ;  yet,  if  we  confider  the  tem- 
per of  his  hody,  fore  dehilitat  with  a  flux,  their  could  he  nothing  more 
effeftuall  devifed  to  difpatch  him,  fo  that  their  might  he  no  fufpition  or 
jealoufie.  And  tho  his  phyfitians  ware  of  opinion  that  he  would  pro- 
bahlie  have  dyed  however ;  yet  this  will  not  excufe  them ;  iince  X.  ult  C, 
De  malejicis  et  mathematicis^  makes  him  guilty,  qui  occidit  eum  qui  jure  erat 
occidendus  ;  Ludovicus  de  urbe  Romana  Singul.  747.  The  tentation  they 
had  to  dilpatch  him  by  this  ahominahle  fraud  was,  he  having  been  for  fome 
moneths  flick,  during  which  tyme  they  had  fl;ollen  fome  gold,  money,  and 
chains ;  and  flnding  him  like  to  recover,  wheiras  they  hoped  he  ihould 
have  dyed,  they  are  furprized  and  frighted  with  the  fear  of  difcovery  of 
their  thift,  and  theirupon  enter  in  that  wiUanous  councell  and  combina- 
tion to  make  him  away.  Some  tyme  after  his  death,  they  offering  to 
fell  a  gold  chain,  it  comes  miraculoufly  to  light ;  for  they  are  detained 
upon  iulpition  and  quasftioned  how  they  came  by  it :  And,  flrft,  they  con- 
fefle  the  thift,  and  then  their  having  murdered  him  by  poifon.  The  one  of 
them  was  17>  the  other  15  years  old.  In  difcourfe  it  was  agitat,  what  if 
they  revocked  their  confeflSions  ?  For  tho  they  had  emitted  them  judicially 
before  the  juftices,  the  judges  competent  to  fuch  matters,  and  had  reiterat 
and  ingeminat  the  lame  fpontaneoufly,  and  with  much  ingenuity  and 
forrow,  without  any  dreadour  or  fear  put  upon  them,  by  many  perfevering 
acknowledgements;  yet,  being  minors,  why  might  they  not  have  the 
benefit  of  revocation  allowed  to  minors  in  civilUms  wheir  they  are  Isefed, 
the  kefion  and  hazard  being  much  greater  in  confefiion  of  crymes,  and, 
theirfor,  a  majarej  the  remedy  ihould  take  place ;  (mdefuprOy  Mr.  James 
Mitchell's  cafe,  num.  451.)  and  tho  their  confeffion  was  upon  oath,  yet 
we  know  minors  are  reponed  againit  oaths  likewayes,  quia  eadem  JhcHi- 
tatejurard^  qua  contrahunt^ — (Mackeinzies  plaidings,  pag.  53,  etjeqq.)  It 
is  true,  the  civil  Cod.  ^  adverfus  delidum  minor  rejiitui  pq/iuletj  refufes 
reftitution  againfl:  crymes,  but  heir,  n<m  petunt  rejiitui  adverfus  deli^um, 
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fed  adverftis  canfe^aneni  deUQi  teniet^e  emiffaniy  wbicli  even  majora  may 
retraft,  as  Bouritius  tells  us,  loco  citato  in  liGtcliell's  cafe ;  then  muUo 
magis  minor y  oh  fragile  et  incertum  eofnim  animi  judicium :  and  Mackebudet 
in  his  plaidings  pag.  209  And  211,  is  pofitive  that  minors  may  be  reftored 
againft  their  confeffions,  qtiando  nan  potejl  aliter  contra  eum  probari 
crimen  ;  wheir  he  cites  both  canon  and  civill  law,  Regiam  Majejlatemj  and 
ane  old  decilion  for  it.  And  all  lawyers  accord  in  this,  that  the  pcBna 
ordinaria  of  death  is  to  be  relaxed  to  minors  found  guilty  of  crymes 
meerly  by  their  oune  confefiions,  and  that  it  is  to  be  commuted  into  ibme 
lefler  punifliment.  Notwithftanding  of  all  which  grounds,  the  tuo  lads 
ware  hanged,  both  in  regard  of  the  thift  clearly  proven,  and  for  exemple 
and  terror,  that  the  Italian  tricque  of  fending  men  to  the  other  world  in 
figues  and  poflets  might  not  come  over  feas  to  our  iland ;  efpecially  leing 
it  was  heir  wefted  with  that  odious  aggravation,  of  being  perpetrat  not 
by  ftrangers,  (which  is  not  fo  dangerous,)  but  by  his  oune  domeftick 
fervant,  againft  whofle  fnares  their  is  no  defence  but  iharpnes  and 
feverity,  they  having  infinit  opportunities  to  praftife  it  againft  their 
mafters  by  mingling  it  in  their  meat,  drink,  cloaths,  &c.,  at  their  plea- 
fure ;  and  upon  this  accompt  it  is,  that  Cicero  fayes,  gravius  ejl  veneno 
quam  gladio  occidere^  quia  difficilius  cavctur;  and  theirfor,  uniu^  pama 

debet  ejfe  m£tus  multorum The  3^  boy,  Kennedy, 

ane  outed  minifter's  fone,  ftoutly  denies;  and,  not  being  acceflbr  to 
the  thift,  makes  it  very  difficult  to  reach  him,  fince  the  infamous  depo- 
(itions  of  the  other  two,  who  ware  corifcij  andfocij  criminisy  are  not 
probative  againft  him,  and  his  acceffion  to  the  thift  cannot  be  proven, 
tho  it's  likely  he  was  partner  with  him  in  the  butty  [booty.]  Many  wond- 
red  at  the  King's  Advocat,  that  he  fubfumed  his  dittay  and  libell  of 
the  31  Ad  Parliament  7)  James  2^  in  1450,  difcharging  the  bringing  home 
of  poyfon,  under  the  payne  of  death ;  wheiras,  it 's  obvious  to  all,  that  the 
Aft  is  obfolet,  tho,  it  may  be,  it 's  the  greater  pitty ;  for  that  facred  care 
and  fence  it  makes  about  our  perfones  is  but  twigs  borrowed  from  the 
Roman  law, — Qui  venenum  necandi  hominis  catifa  fecerit^  vendiderity 
habuerity  prceparaverity  ple&atur  pcma  Legis  Cornelia :  (L.  3,  per  totum 
D.  ad  legem  Cornel,  defcarijs.) 
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Februarij,  1676. — Qvxeritury  If  the  patron  of  a  kirk,  to  impede  the  jus  A.  239,  No. 
demlutum  to  the  King  or  Bifchop,  pref^nt,  before  the  elapfing  of  the  firft  6 
moneths  after  the  vacancy,  one  that  ather  embraces  not  or  is  not  receaved 
by  the  Bifchop,  and  theirafter  lets  it  ly  over  till  neir  the  end  of  the  other 
6  moneths,  and,  ficklike,  prefents  a  perfon  ather  unwilling  to  come  or 
not  qualified,  he  feims  fraudulently  to  ihift  and  tergiverfe,  and  to  prefent 
only  to  fave  his  right ;  and  will  not  hinder  the  jtis  devolutum  any  longer, 
and  the  church  ought  not  to  ftand  unprovided  at  his  pleafure,  but  a 
certain  ijcae  may  be  limited  to  him  within  which  he  moft  effeftuaUy 
prefent,  otherwayes  amit  it  pro  fuic  vice.  This  was  contended  by  the 
Bifchop  of  Edinburgh  in  Sir  A.  Cockbume  of  Langton*s  cafe,  who  keip't 
his  kirk  vacant  by  the  fpace  of  2  or  3  years  by  the  aformention'd  artifice^ 
becaufe  he  could  not  get  ane  indulged  minifter ;  at  laft  he  was  forced  to 
accept  of  a  conformift.     (See  Act  115,  Parlia*  1592.^) 

February  1676. — The  wrights  and  mafons  of  Edinburgh  raife  a  decla-  Fol.  242.  No. 
rator  againft  the  bowars,  fclaiters,  coupers,  painters,  glafiers,  fivewrights, 
plumbars,  and  upholfterers, — ^two  trades  againft  eight, — ^to  hear  and  fee 
it  found  and  declared  that  thefle  eight  trades  had  not  the  priviledges  com- 
petent to  the  maiflbns  and  wrights,  nor  ware  capable  of  the  Deaconrie,  &c* 
As  this  was  negative,  fo  the  laid  eight  trades  did  raife  a  mutuall  declara- 
tor, aflertorie  of  their  priviledges  and  capacity ;  in  which,  in  Januar  laft, 
the  Lords,  after  a  moft  contentious  debate,  in  refpeft  of  the  fociall  afts 
clearly  proven,  and  paft  memory  of  man  pofleft,  found  the  firft  fyve 
trades  had  ssquall  priviledge  with  the  wrights  and  maiflbns,  ware  members 
of  their*  incorporation,  and  not  pendicles ;  and  ware  capable  to  be  elefted 
deacons ;  but  as  to  the  3  laft,  the  fivewright,  plumbar,  and  upholfterer, 
in  regard  their  aflumption  was  fince  the  Decreet  Arbitrall,  and  recent,  fo 
that  they  had  not  pofleffion  requifit  to  prsefcription,  the  Lords  demurred, 
and  declared  they  would  hear  the  parties  farder  as  to  their  priviledge. 


^  If  the  Bischop  present  not  within  6  monethB,  ather  in  his  proper  patronages,  or  wheir  ihe 
right  derolves,  then  some  affirme  he  amite  it  pro  ista  vke,  and  it  transmits  to  his  superior  Arch- 
Inshop,  and  he  Defecting,  to  the  King. 
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For  which  3  trades  it  was  alledged,  that  whatever  grounds  had  been  urged 
in  the  former  debate  in  fieivors  of  the  coupars,  bowars,  &c.  whofle  capacity 
the  Lords  had  already  declared,  ware  as  binding,  pregnant,  and  con- 
vincing  in  behalfe  of  thir  three,  whofle  privilege  was  ftill  under  controverfy, 
as  they  ware  for  the  other  five :  they  both  have  excercifed  eqfdem  a&tis 
Jbciales ;  thir  three  trades  have  ever  been  in  ufe  to  (it  with  the  wrights  and 
mafons  in  their  Mary  Chapell  corporation ;  they  concurred  and  voted  at 
the  eleftion  of  their  deacon ;  they  are  mafters  and  box-mafters  to  the  call- 
ing ;  they  are  judges  to  their  eflayes  and  aflifes  by  a  fimilitude  not  unlike  to 
the  pares  curuBj  who  ware  convqffbUi  ejufdem  domini  in  the  feudall  law ; 
they  have  a  (hare  in  the  truft  and  management  of  the  interefts  of  the  cor- 
poration, tibt  onusj  ibi  et  honos  ;  in  all  their  afts,  fealls  of  caufes,  aflump- 
tions,  grants,  and  other  wryts,  they  are  denominat  by  appellatives  imports 
ing  a  fociety,  communion,  and  ane  equall  participation  of  priviledges.  But 
(ince  this  nather  was  nor  could  be  denyed  by  their  antagonifts,  theirfor 
I  would  come  to  the  difparity  a(Bgned,  wheirby  it  was  alledged,  thir  three 
trades  ware  ftated  in  a  different  and  worfe  cafe  then  the  other  five,  in  fo 
far  as  they  had  been  a(rumed  (ince  the  date  of  King  James  his  Decreet 
Arbitrall^  and  the  other  five  trades  ware  incorporat  before,  and  fo  ware 
in  immemoriall  po(Ie(Bon,  and  might  rationally  be  fuppofed  to  be  com- 
prehended theirin;  but  after  that  decreet,  which  is  like  the  Tonne's 
Magna  Cartdj  containing  the  fundamentall  and  unalterable  principles  of 
it's  government,  they  could  do  nothing  prejudiciall  theirto,  nor  aflume 
trades,  or  communicat  priviledges,  or  any  part  of  the  adminiffaration  and 
policy  of  the  brugh,  to  any  others,  fave  tho(re  mentioned  and  included  in 
the  faid  Decreet  ArbitralL  Notwithftanding  of  which  diQ>arity,  I  alledged 
Declarator  behooved  to  pas  in  favors  of  my  clients,  unles  the  wrights  and 
mailTons  could  fay  on  of  thir  two  (none  of  which  they  ware  able  to  fubfume 
upon)  ather  that  their  was  ane  let  and  impediment  refulting  from  fome  pro- 
hibitory claufe  in  the  Sett  or  Decreit  Arbitrall,  hindring  the  fourteen  trades 
from  aflTuming  new  callings  unto  their  corporations,  or  elfe  that  the  parti- 
cular admifRons  of  thir  three  trades  are  limited,  and  coarftat  adjpeciales 
effe&vs.  As  to  the  firft,  tho  it  ware  enough  to  me  to  lay,  that  it  is  a  negative 
which  proves  it  felfe,  ay  till  they  condefchend  wheir  and  how  it  was  pro- 
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hibit ;  yet  I  will  deall  more  liberally  with  them,  fince  it 's  eafy  to  demon- 
ftrat  that  the  Decreit  Arbitrall,  nather  as  to  it's  words  nor  meaning,  does 
debar  the  trades  from  afluming  new  ones ;  for  1^  Their  is  no.legiflator  or 
judge  can  be  fo  quick-fighted  (tho  you  would  allow  him  Argus  his  100 
eyes,)  when  he  is  ftatuting  or  judging,  as  to  have  aU  the  future  contingen- 
cies, aU  the  cqfus  novi  et  incogitatij  under  his  view  and  confideration,  that 
may  afterwards  emerge :  But  the  Lawyers  give  advice  in  fuch  cafes,  that 
is,  qui  jurifdidioni  prceeft^  iUud  adjimilia  prodticere  interpretatiane  etjurif" 
didianejiiplere  debet  2**°,  Though  all  events  cannot  be  provided  for,  yet 
it 's  manifeil,  from  a  refervation  in  the  Sett,  that  fome  fuch  thing  hes  been 
in  their  eye ;  for  it  *s  exprelfly  provided,  when  any  good  head  or  overture, 
tending  to  the  weell  of  the  crafts,  ihall  be  propofed  by  any  deacon  or 
tradfinan  to  the  Councell,  the  fame  ihall  be  inftantly  authorized  by  ane 
Aa  made  theirupon ;  of  which  kind  the  affuming  of  trades,  wheirby  they 
are  much  uncited  and  ftrenthned,  is  undoubtedly  one.  3^,  Ubi  eadem  re^ 
manet  ratioy  eadem  debet  ejfe  juris  difpq/itio ;  but  fo  it  is,  whatever  reafons 
perfuaded  the  modelling  and  reducing  the  feverall  aflbciations  and  com- 
panies of  trades,  which  were  then  in  being,  under  fourteen  deaconries,  the 
fame  militat  ftill  to  enforce  the  neceflity  and  reafonablenes  of  afluming 
new  arts  and  trades  that  come  in  requeft,  or  fpring  up  with  the  genius  of 
the  age,  and  which  ather  ware  not  formerly,  at  leift  not  fo  frequent; 
and  which  reafons  may  be  reduced  to  thir  3  heads:  The  1.  ihall  be 
the  conilitution  and  govemement  of  the  brugh  upon  folid  and  lailing 
foundations,  which,  in  all  democraties,  whither  fupreame  or  fubalteme, 
can  be  attained  by  nothing  fo  weel  as  be  ane  sequality  among  the  citizens, 
which  is  very  rationally  tempered  and  ajuited  in  this  Decreet  Arbitrall, 
by  a  proportion  rather  geometrical  then  arithmetical,  hdbita  rations 
dignitaiis  perfonarum ;  for  the  merchands  and  trades  being  the  2  poles 
wheirupon  the  intereit  of  Ed'  rolled,  the  great  Councill  of  the  brugh, 
confiiUng  of  38  perfones,  was  made  fo  to  ihare  the  Tonne's  adminiflra- 
tion  betuen  thefle  two  competars,  that  the  merchands  make  20  of  the 
number,  and  the  Crafts  18,  wheirof  14  are  Deacons,  the  other  4  are 
CounceUors.  At  the  tj^me  of  the  framing  of  this,  their  was  above  28 
trades  incorporations  in  Edinburgh ;  all  of  them  behooved  to  be  reduced 
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and  moulded  into  14  deaconries ;  the  reft  of  the  trades  then  in  being  ware 
not  annihilate  ware  not  tam*d  oat  of  the  Tonne,  but  ware  brought  under 
fuch  and  fuch  deaconries,  to  which  they  boor  the  neareft  analogic  and 
femblance.  2^,  As  the  govemement  of  the  Toune  required  that  the 
trades  (hould  be  reduced  to  a  definit  number,  that  in  votes  they  might 
not  overpower  the  merchands,  fo  the  intreft  and  utility  of  the  trades 
themfelfes  is  extreemly  concerned  theirin;  for  theirby  they  dilate  and 
extend  both  their  number  and  power,  and  holds  up  their  number,  incaife 
any  trade,  fuch  as  at  prefent  the  Furrier,  ihould  decay  and  faill ;  and  they 
get  no  finall  acceflion  to  their  common  purfe  theirby.  And  how  thir 
Wrights  and  maiflbns  come  fo  far  to  deviat  from  what  their  predeceflbrs 
judged  to  be  of  fo  great  and  important  advantage  to  them,  may  feem  a 
paradox ;  for  they  may  remember,  during  the  late  animoiities  and  de- 
bates, manadged  with  fo  great  heat  and  zeall  in  1661,  betuen  the 
merchands  and  trades,  €fa  of  the  main  articles  of  the  Merchands  greevances 
againft  the  Trades  was,  that  tho  their  ware  but  14  Deacons  mentioned  in 
the  Sett,  yet  they  had  engrofled  and  aflumed  many  other  trades  under 
their  deaconries,  for  fortifieng  and  ftrenthning  themfelves,  and  for  per- 
petuating the  fa6tion.  What  hes  diverted  the  channell,  I  know  not ;  but 
Titneo  Danaos  et  donaferentes  ;  and  to  the  prefent  agreement  betuen  the 
merchands,  and  wrights,  and  maiflbns,  againft  thir  other  trades,  may  be 
properly  applied  that,  old  politique  maxime  Divide  et  impera.  3%  As  the 
govemement  of  the  City,  and  the  advantage  of  the  trades  themfelves, 
perfuaded  them  to  be  lifted  and  ranked  under  deaconries,  fo  the  intereft 
of  the  fubjeft  was  not  a  litle  concerned  theirin,  viz.  That  their  ftiould  be 
no  independent  trades,  nor  wagrant  tradefmen,  allowed  to  work  at 
randome,  without  tryaU  and  infpe£tion  of  fome  perfones  of  fkill  and 
underftanding,  to  overfee  their  work,  that  the  leidges  be  not  cheated 
and  abufed  with  bafe  and  infufficient  work.  As  thir  ware  the  reafons  that 
evinced  the  ufefulnes  of  reducing  and  fixing  the  Trades  under  particular 
corporations,  fo  the  fame  militat  as  pregnantly  now ;  for  their  can  be  no 
more  but  14  Deacons  ftill ;  the  intereft  of  the  trades  is  much  enlarged 
by  thir  aflumptions  ftill,  the  peoples  fecurity  againft  bad  work  requires 
the  famen  ftill ;  fo  that  the  afluming  of  new  trades  can  never  be  imagined 
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to  have  been  prohibit.     4^,  As  the  words  of  the  Sett,  and  reafon  and 
meaning  theirof,   make  for  me,  fo  alfo  cuftome,  qtUB  efl  optima  legum 
interpresj  ftands  on  this  fyde ;  for  in  the  incorporation  of  the  Hammer- 
men, their  are  eleven  trades,  fuch  as  Ipurrier,  fadler,  fword-ilipper,  kt.j  all 
aflumed ;  of  which  their  are  4  or  5  taken  in  iince  the  date  of  the  decreit 
arbitrall ;  and  yet  even  feme  of  thefle  lately  aflumed  trades,  as  parti- 
cularly the  copperfinith,  have  been  aftuall  deacons  of  the  Hammermen, 
which  unanfwerablie  proves  their  is  no  difference  as  to  the  tyme  of  the 
aflbmption,  whither  before  or  after  the  Sett,  as  is  pretended.     And  wheiras 
the  Wrights  and  maiflbns  frame  an  argument  from  the  afts  of  admiflion  of 
thir  three  trades,  as  if  they  ware  limited  and  qualified  adjpeciales  effe&usj 
only  to  work  in  their  own  trades,  and  not  to  participat  priveledges ; — That 
it  is  anfwered,  in  fo  far  as  their  admiflions  are  indefinit,  and  not  excluflve  of 
their  capacity,  they,  in  conftru£tion  of  law,  moft  extend  to  all  priviledges; 
nam  /iworesjunt  ampUandi^  et  indefinitum  cequipoUet  univerfalL     2^, 
Wheir  it  allows  them  to  work  in  fuch  and  fuch  work,  which  fell  not 
naturally  and  properly  under  the  fubjeft  matter  of  their  oune  occupation, 
the  fame  is  fo  far  from  being  taxative,  that  it 's  demonftrative,  and  in  their 
favors,  and  is  ane  evident  amplification  and  enlargement  of  their  liberty, 
beyond  what  the  limits  of  their  calling  would  have  borne  them  to ;  and 
qiAod  in  alicujus  gratiam  concediiur^  non  eft  in  ejus  odium  detorquendum. 
Now,  freedome  being  that  which  all  men  naturally  covet,  thir  perihuars 
ambition  fwells  no  hyer  than  to  be  declared  freemen,  and  not  flaves,  to 
be  capable  of  the  deaconrie,  not  to  be  deacons ;  and  fiince  in  all  their 
common  evidents  they  are  defigned  confratri  (for  confratres\  let  their 
animofities  be  this  day  buried,  and  all  ordained,  by  your  Lordfhips  decreet, 
to  live  togither  like  bretheren  in  unity. 

The  Lords  declared  in  favors  of  thir  three  trades,  that  they  had 
aequall  priviledges  with  the  maiflbns  and  wrights,  as  weell  as  the  other 
five,  who  ware  incorporat  and  aflumed  before  1583,  at  which  tyme  the 
Decreet  Arbitrall  was  made.  See  betueen  the  Peutherers  and  Plumbers 
in  another  manufcript  4to.,  Februarij  1679)  page  58. 

Februarij  1676. — I  have  heard  fome  Hudibrafle  the  initialia  teftimonir  ^-  ^^^-  2*3, 

*^  No.  471,  §  1. 

N 
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orum^  viz.  the  examining  of  witnefles  upon  their  age,  their  being  married 
or  noty  &c.,  as  ane  impertinent  and  infignificant  old  ftyle ;  notwithftanding 
that  the  lame  is  very  neceflar  to  be  interrogat  and  infert ;  for  1%  If  the 
witndfle  be  found  lying  and  trinqueting  in  thir,  it  yilifies  and  derc^ats 
much  from  the  weight  and  foith  of  his  teftimonie:  but  many  Doftors  think 
that  falfum  committed  by  a  witnes  in  extrirtfecisj  mm  facit  te/limanium 
^.,¥^^'"     camcere  in  totum.     2**,  By  this  it*s  knowen  if  the  witnefle  be  paft  14  or 

plaidings,  ... 

pug.  82.  18 ;  before  which  time  a  witnefle  is  not  fuppofed  to  know  the  hazard  of 
ane  oath,  or  to  depone  with  judgement.  The  35  reafon  is,  to  diftinguiih 
them  from  other  men  bearing  the  fame  name  or  deiignation.  4%  If  they 
be  deponing  in  re  antiqttOf  the  telling  their  age  invalidats  or  adminiculats 
their  teftimony ;  as  they  ware  then  of  years  capable  to  difceme  or  con- 
iider  fuch  things,  which  moft  alwayes  be  things  falling  under  one  of  the  5 
fences.  In  Saxony,  Yefember  tells  us,  they  goe  a  greater  lenth,  and  inter- 
rogats  the  witnefle  anent  his  wealth  and  riches ;  for  if  he  be  poor,  he  is 
fulpe£ted  as  more  liable  to  be  tempted.  This  is  coincident  with  our  vulgar 
objeftion  againit  witnefles,  viz.  that  he  is  not  worth  the  Eing*s  unlaw, 
eftimat  to  10  tb.  Scots  ;  but  we  fet  it  at  fo  low  a  rate,  that  it  renders  the 
declinator  altogither  imprafticable;  for  their  is  fcarce  any  witnefle  brought 
in,  but  he  is  clear  to  affirms  he  is  worth  that, — his  cloaths,  if  rouped,  would 
be  of  that  value.  It  (hould  be  fixed  at  100  tb.,  or  fomething  like  that : 
lince  all  that*s  acquired  by  money  hes  growen,  the  price  of  that  ihould 
augment  alfo,  efpecially  in  this  age,  wheirin  the  faith  of  witnefles  was  never 
more  lubrick  and  vacillant,  nor  ever  fo  much  perjury  diicovered ;  fo  that 
it's  a  moft  commendable  part  in  our  law,  to  leive  as  litle  to  the  credit  and 
probation  of  witnefles  as  can  be  ;  for  it  allows  them  not  in  a  cafe  above 
100  tb.  Scots;  and  really  this  way  of  probation  cannot  be  reftridled 
eneugh,  confidering  the  impudence  this  generation  has  arrived  at. 

Fol.  244  ^^  ^^^  ^P  '^  Winter  SeflSon  1675,  and  Januar  and  Februar  1676, 

No.  473.       ^ith  a  remark  fhould  have  been  let  doun  in  the  beginning  of  it,  becaufe 

it  happened  then,  viz.  Captain  Martin's  efcape  fiirth  of  the  tolbuith  of 

Edinburgh,  wheir  he  was  imprifoned  by  command  of  the  Lords  of  Seflion, 

till  the  event  of  a  plea  depending  againft  him,  upwards  of  5000  tb.  fler- 
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ling's  value  of  goods  he  had  in  a  manner  by  piracy  taken  out  of  a  fhip  he 
pretended  to  be  a  lawful  prize.  One  night  he  made  his  efcape  in  weemens 
apparell ;  and  Patrick  Wans,  keeper  of  the  tolbuith,  upon  a  petition  given 
in  to  the  Lords  of  Seffion,  got  himfelfe  aflbilzied  of  aU  negligence  upon 
his  part,  that  fo  the  fubfidiarie  action  might  not  recurre  againft  him,  after 
the  debt  for  which  he  was  imprifoned  was  conflitute  againfl  him ;  which 
would  have  been  very  difficult,  he  being  efcaped,  and  they  having  had 
many  things  which  required  clearing  by  his  oath ;  which  abfolvitor  pro- 
ceeded alfo  on  this  2^  ground  of  law,  that  his  efcape  was  meerly  cctftis 
fortuitus  qui  nulla  hvmana  prudenUa  provideri  poteraty  and  fo  could  not 
be  attribut  to  omiiBon  in  point  of  duety  ;  and  yet  it  was  cryed  out  upon 
as  moit  unjufl,  both  as  to  matter  and  forme,  in  that  it  would  not  hinder 
but  he  might  be  conveened  by  the  creditors  for  Martin's  debt,  they  not 
being  heard,  and  fo  res  inter  alios  a&a  could  not  prejudge  them.  (Vide 
fupra  Nov'  1672,  num.  374.) 

In  May  1676,  Hamilton  of  Reidhous  having  killed  one  Armor  in  Leith,  Fol.  245, 

No  474 

and  inftantly  fere  in  flagranH  criming  a/pgrehenfusy  the  Magifirats  of 
Edinburgh  doubted  if  their  priviledge  extended  to  judge  him  for  the 
ilaughter.  1  informed  them,  if  it  had  fallen  out  within  the  Toune  and 
luburbs  and  parts  annexed  to  the  Boyalty,  their  was  no  doubt  but  they 
might  judge  him,  being  Shireffii  within  them  felfes ;  or  if  the  accident  had 
happened  within  the  Canogate,  or  priviledges  theirof,  they  had  uncontro- 
verted  right  to  cognofce  upon  homicide,  as  Lords  of  the  Begalty  of 
Brughton  ;  yea,  might  repledge  from  the  Juftice  GeneraU  ;  at  leift,  if  it 
was  ane  ecclefiaitick  regality,  he  had  power,  by  the  29  A£b  in  1587|  to 
fit  and  vote  with  the  Criminall  Judge ;  but  their  power  in  Leith  being 
only  qaa  Barons,  come  in  the  place  of  Logan  of  Beftalrig,  their  jurifdic- 
tion  as  to  life  and  death  within  thefle  bounds  was  not  fo  clear  :i  For  tho 
Barons  are  infeft  in  pit  and  gallows,  and,  by  the  old  laws  of  Regiam 
Mqjeftaiemj  might  judge  daughter  tane  reid  hand  within  3  funs,  elfe  it  de- 

1 

*  Yet  the  Water-baOzie  in  Leith  is  thought  to  have  ane  ampler  jurisdiction  on  the  shore.   Vide 
jtfjpra  JuUij  167]>  numero  233. 
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volved  to  the  immediat  Judge ;  yet,  by  a  generall  praftife  to  the  contrare, 
they  are  fallen  into  ane  abfolute  defuetude  of  this  priviledge,  fo  that  one 
may  think  it  loft,  if  fuch  things  can  prefcryre.  Tet  fee  Hope's  Compend, 
cap.  8.,  of  the  power  and  jurifdiftion  of  Barons,  Shirefis,  Lords  of 
regality,  &c.,  who  attributes  this  power  of  condemning,  within  3  funs,  to 
the  ShirefT,  and  not  to  the  Barons ;  fee  Aft  142  in  1436. 

Fol.  245,       June  1676. — ^Elizabeth  Kirkaldy,  Lady  Kirknes,  and  Robert  Douglas 

No  475.  n/  ^  o 

of  Kirknes,  hir  fone,  contra  the  £.  of  Morton,  Robert  Dempfter  and  other 
their  accomplices,  before  the  Secret  Councell^  for  a£ls  of  riot  and  oppref- 
iion,  in  feizing  upon  the  perihuars  boat  they  had  been  in  pofleffion  of,  upon 
the  Loch  of  Lochleven,  and  paffing  theirin,  and  turning  of  all  their  beafts 
ware  pafturing  on  the  Inch  of  Lochlevin,  called  S^  Serfis  Inche,  SanBx 
Servani  infuloj  and  their  taking  away  the  faid  boat,  and  detaining  it  ftill. 
Sir  John  Cunyghame  was  of  opinion  that  this  could  fcarcely  amount  to  a 
Councell  bufines,  being  only  a  fpukie,  with  which  the  Councell  medled 
not,  but  referred  them  to  the  Judge  Ordinar,  the  Lords  of  Seffion, 
unles  they  had  fomewhat  importing  a  ryot  conjoyned  with  it ;  that  is, 
that  ather  violence  was  offered  to  perfones,  or  a  turbulent  and  unwar- 
randable  convocation  of  at  leift  10  perfones  to  boaft  men  from  their 
rights,  ware  libelled  :  fpulzies  ought  not  to  be  perihued  before  the  Secret 
Councell,  till  firft  they  be  civilly  profecute  before  the  Lords,  or  other 
judge  competent,  as  is  determined  by  the  33  A£t  in  the  Parliament  1535, 
in  calce.  A  ryot  is  ather  made  up  by  a  convocation  of  the  leidges, 
without  authority  and  warrant  of  a  Judge  or  Magiftrat,  and  their  be 
a  gathering  at  leift  of  10  perfones,  for  the  law  fayes.  Decern  fadunt 
turbam.  L  4.  par.  3.  D.  de  vi  bonorum  raptorum  L  ulL  D.  de  ahigeis  ; 
yea,  in  1664,  in  a  cafe  of  the  Shireff  of  Aberdeen,  who  had  con- 
vocated  the  leidges,  to  throw  doune  fome  cruves  put  up  in  forbidden 
tyme,  againft  the  Afts  of  Parliament.  The  Lords  for  the  future  dif 
charged  fuch  convocations,  becaufe  not  only  gave  umbrage,  but  fome- 
tymes  ane  occaiffion  and  ryfe  to  tumultuary  ryots  and  diforders ;  or  a 
ryot  is  when  the  perfones  have  weapons,  and  offer  violence  to  houfes  and 
perfones ;  for  fuch  tenentur  lege  Julia  de  vi  publica  et  privatOj  vide  ijlos 
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titulos  D.  et  Cod.     Item  Htt.  vi  bonorum  raptorum  et  unde  vi.     But  the 
driving  away  of  goods,  or  taking  away,  and   detaining,  another  mans 
hoat,  without  violence,  hy  the  number  of  10  prefent,  is  a  wrong,  unwar- 
rantable, and  oppreffive  a6l,  and  a  fort  of  abigeat  and  thift,  but  is  not 
properly  a  ryot;  and,  therefore,  to  make  it  relevant  and  fuftain  it  at 
Councell,  we  libelled  1^  a  convocation  of  12  or  13  perfones,  armed  with 
hagbuts  and  other  weapons,  who  firft  endevored  to   break  Eirknes  his 
boat,  and  theirafter  threw  out  their  cattell  unto  the  Loch,  to  their  hazard 
of  drouning  had  they  not  fwimmed,  &c.,  with  this  defigne  to  get  the 
clame  once  to  probation ;  and  tho  every  circumflance  ware  not  made  out, 
yet  fo  much  faft  could  be  proven,  as  would  agravat  and  evince  a  very 
illegall  and  arbitrary  attempt.     It  was  alfo  advifed  that  the  Lady  Kirk- 
nes,  via  foBii  ihould  without  violence  put  in  her  beafts  again  to  pafture 
on  the  Inche,  fince  fhe  was  incontinenti  and  recently  ejefted,  ihe  might 
eodem  modo  recover  and  continue  hir  poflefBon.     All  the  defence  they 
had  was,  that  the  Earles  of  Morton  had  a  right  to  that  Inche,  the  Lairds 
of  Eirknes  had  none,  and  their   pofleffion  was  but  precarious  and  by 
tolerance,  and  fo  could  never  found  a  right, — ^that  all  they  did  was  only 
by  way  of  civill  and  legall  interruption ;  but  this  was  fo  {lender  to  get 
them  aflbilzied,  for  if  they  had  a  better  right,  they  ihould  have  entred  to 
the  pofleffion  by  the  orderly  way  of  perfhueing  a  removing,  and  the 
Councell  is  only  to  confider  the  wrong,  and  not  the  point  of  right,  (which 
belongs  to  the  Judge  Ordinar,)  and  fee  who  is  diQ)oire{l,  and  ordain 
them  to  be  reponed,  according  to  that  undoubted  maxime,  Jpoliaius  ante 
omnia  eft  rejlituendus.      It  ended  in  ane  amicable  tranfaftion ;  and  Sir 
W"  Bruce,  who  had  bought  the  Lordihip  of  Lochleven  and  Kinrofs  from 
the  E.  of  Morton,  gave  Eirknes  3000  m£s.  for  their  kindnes  to  the 
Inche,  and  for  the  right  of  ane  old  compryfing  they  had  upon  the  eftate 
of  Morton,  but  not  within  year  and  day  of  Oliphant  of  Gafk's,  £.  of 
Kinnoull,  and  others. 

As  for  libelling  formaU  and  direft  ryots  before  the  Councell,  they 
aflume  in  this,  as  in  all  other  cafes,  arbitrarenes  enough  ather  to  find 
themfelfes  competent,  or  to  refer  them  to  the  Judge  Ordinar,  as  they 
affedl.     I  remember  in  1668,  Mr.  John  Wifeheart  having  perfhued  the 
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Laird  of  Guthrie's  chamberlaine  and  tennente  for  tacking  away  a 
heck  he  had  put  on  the  river  forgainft  his  lands  of  Balgayes,  and  which 
intercepted  the  eills  and  other  fifches  to  come  doune  from  a  loch  to 
Guthrie's  eill  ark,  wheirin  he  was  per  expreffum  infeft,  and  in  imme- 
moriall  poifeffion  without  interruption.  The  Councell,  tho  their  was 
no  violence,  ordained  the  heck  to  be  put  up  agam,  referring  the  point 
of  right  to  be  difcuft  before  the  Judge  Ordinar  by  declaratory.  Item, 
in  David  Pringle,  chirurgian,  hb  libell  againft  the  chirugians  of  Edin* 
burgh  in  1670,  they  fuftained  the  libells,  tho  they  concerned  only  afts  of 
that  incorporation,  and  finings  upon  the  breach  and  violation  theirof ; 
only  it  was  a  point  of  priviledges,  and  wrongous  imprifonment  was  alfi> 
libelled.     Infra  numero  485. 

Pol.  245,       June  1676. — A  (kipper's  wife  in  Dyfert  is  perlhued  before  the  Crimin- 

No.  4t7Sm 

all  Court  for  adulterie,  confeft,  and  fufpition  of  murder  of  the  child 
borne ;  1^  In  regard  (he  conftantly  denied  her  felfe  to  be  with  child,  till 
fhee  was,  by  ane  order  from  the  Bailzies  of  Dyfert,  lighted  by  midwifes 
and  other  weemen,  who  declared  fhee  had  borne  a  child ;  tho  Ihee  had 
called  hir  fwelling  only  a  hydropiie  or  tympanum,  till  ihee  was  fo  con- 
founded with  the  clear  prooffis,  that  ihee  could  no  longer  get  it  denied 
but  ihee  had  borne  a  child,  which  could  not  be  to  hir  hufband,  for  he  in 
a  difcontent  had  gone  to  fea,  and  ftayed  in  forrain  places  for  2  years 
fpace  from  hir.  2^,  That  living  in  a  toune  and  a  neighbourhood  wfaeir 
ihee  had  opportunity  of  aid  and  aifiilance  to  help  the  birth,  ihee  had  not 
made  ufe  of  it,  and  fo  was  in  clolo  pfffimo  to  alledge  it  was  ilill  borne, 
iince  it  was  hir  oune  fault  it  was  iiifled,  (tho  it  had  been  fo  fuffocat,)  ihee 
not  imploring  help,  which  was  eafy  for  hir  to  doe;  according  to  that 
prefumption  of  the  Moiaick  law,  eiteming  that  a  rapt,  wheir  the  woman 
cryes,  or  is  at  fuch  a  diftance  as  their  be  none  at  hand  to  refcue  hir,  fo 
ihee  is  oblidged  to  cry,  and  neglefting  it  is  repute  guilty ;  and  the  like 
diftinftion  is  alfo  admitted  by  the  Doftors  in  the  cryme  of  expoiition  of 
infants  ;  for  ather  they  are  expofed  in  a  folitary  place,  which  makes  the 
law  prefume  a  clear  intention  and  deiigne  of  murder,  qui  alimenta  dene- 
gat  is  necare  videtur  Ji  modo  alimenta  hobeaty  I.  4**  D.  de  agnqfcendis  et 
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alendis  libens^  toto  TiitUo  C.  de  infarvtibus  expqfitisj  ibique  Perez  in  Com- 
mentario  ;  or  they  are  laid  in  a  publi£t  place,  ad  captandam  mifericor- 
diam  tranfeuntium^  and  tbis  is  repute  more  pardonable.  3^%  Sbee  had  hid 
the  child  in  the  bugers  [rafters]  of  the  houfe,  and  by  infpeftion  it  was  found 
to  be  wholfome  livelike  and  come  to  the  full  maturity,  and  fome  probabili- 
ties of  prffifocation.  The  criminall  Lords  put  hir  to  the  knowledge  of  ane 
inqueft,  and  they  found,  by  the  witnefles  adduced  for  proving  hir  con- 
feffion,  that  fliee  was  guilty  of  adultery,  and  clenged  hir  of  the  reft  of  the 
dittay ;  wheirupon  (bee  ftill  remaines  in  prifon,  no  fentence  as  yet  being 
prononced  againft  hir.  In  ftrift  law  by  our  A£U  of  Parliament  ihee 
may  be  put  to  death,  but  our  praftife  hes  not  feconded  our  law,  which  is 
r^rated  by  many  ;  and  it  feemes  unssquall  that  one  ihall  be  hang'd  for 
thifl;,  and  not  for  adulterie,  efpecially  wheir  its  notor,  as  in  this  cafe,  by 
procreation  of  children.  We  have  few  inftances  in  our  Criminall  Books, 
wheir  adultery  was  vindicat  with  death, — onlie  about  one  or  two ; — ^the  firft 
in  March  1631,  hir  name  is  Marion  Alftoun,  but  ihee  was  alfo  loaded  with 
prefumptions  of  having  made  away  the  child;  the  other  in  1645,  called 
Thomfone,  but  fhee  was  both  a  minifter's  daughter  and  wife,  and  had 
committed  the  adultery  with  a  minifter,  and  feigned  a  teftimonial.  See 
them  in  my  abridgement  of  thefle  records.^ 

Jully  1676. — On  Margaret  Wilfone,  fpoufe  to  Smith,  merchant  Fol.  25 1, 

in  Gla%ow,  upon  fulpition  of  the  flaughter  of  one  Wallace,  ane  officer's 
wife  their,  in  fo  far  as  fhee  beat  hir  fo  that  ihee  contrafted  iicknes,  and 
dyed  within  14  or  dayes,  is  apprehended  and  incarcerat  by  [James] 
Dunlop  of  Houfell,  bailzie  of  the  Regality  of  Glafgow,  and  keeping  hir 
fundry  moneths  in  prifon,  and  never  bringing  hir  to  a  tryall,  it  may  be 
expe&ing  fomewhat  ihould  have  been  given  him,  as  Felix  did  from  Paull. 
I  advifed  and  drew  a  bill  for  hir  and  hir  huiband  to  the  Lords  of  Secret 
Councell  narrating  the  faft,  and  earneftnes  to  have  hir  innocency  put  to 
a  tryall,  and  the  great  inconvenients  to  hir  health,  fame,  and  family,  by 
hir  continuance  in  prifon ;  and  concluded  that  the  Lords  would  ordaine 

*  See  September  1C78,  Knox,  it's  pagina  25, 
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the  laid  Bailzie  depute  ather  to  iniift  and  give  hir  a  dittay,  and  pat  hir  to 
the  knowledge  of  an  inqueft,  betuen  and  a  competent  day^  which  they 
would  prsefix,  or  elfe,  upon  fufficient  and  unqueftionable  caution^  to  repro* 
duce  hir  to  underly  the  law,  whenever  fhee  fliould  be  called,  to  fett  hir 
at  liberty;  or  if  he  waa  not  clear  to  medle  in  it,  that  (bee  might  be 
tranfported  to  Edinburgh,  and  referred  to  the  Juftices.  This  was  to 
fupply  the  defeft  of  our  law  in  wanting  that  wryt  they  call  in  England 
Habeas  Carpus^  by  which  any  prifoner  can  bring  him  felfe  to  the  bar, 
within  48  bowers,  and  caufe  his  accufers  ather  iniift  againft  him,  or  take 
bayle  for  his  reentry  if  the  cryme  be  bailable : — This  bill  was  not  red, 
becaufe  the  Bailzie  of  the  Regality  promifed  to  hold  a  court  on  hir  within 
a  moneth.  I  think  the  Councell  would  have  granted  one  of  the  3  alterna- 
tives ;  iince  they  are  the  competent  judges  to  injuft  and  wrongous  impri- 
fonment. 

A.  fol.  240,       g  j^ii    1676.— Patrick  Wifeheart,  as  fone  and  executor  confirmed  to 

i\0.  4<7.  "' 

Greorge,  late  Bifchop  of  Edinburgh,  perfhues  the  Comifars  of  Edinburgh 
and  their  colleftor  for  payment  of  the  Quote  of  the  Teftaments  of  all 
perfones  who  deceifled  within  the  diocefle  of  Edinburgh  before  the  death 
of  his  father ;  they  fufpend  on  double  poinding,  againft  him  and  Mr. 
Alex'  Young,  prefent  Bifchop  of  Edinburgh,  who  acclamed  them  as 
truely  belonging  to  him,  in  regard  they  ware  not  confirmed  till  his  entry 
to  the  faid  office,  and  fo  the  confummation,  and  not  the  inchoation,  of 
the  Aft  moft  be  confidered.  In  this  competition,  the  Lords  fand  thefle 
Quots  fell  under  the  laft  Bifchop*s  anne,  and  fo  preferred  Mr.  Wifeheart 
theirin  :  In  which  the  prefent  Bifchop  had  fmall  lofle,  iince  at  his  deceafe 
the  like  will  befall  to  his  executors,  as  a  part  of  his  anne :  See  for  an- 
nates, my  obferves  on  the  A&  of  Parliament  in  1672.  This  deci- 
lion  di£Pers  from  the  arreft  of  the  Parliament  of  Savoy  in  a  parallell  cafe, 
obferved  by  Qothqfredtis  a  BavOf  in  prasijua  criminali  pagg.  86  and 
87  :  A  lord  of  a  manner  fermes  his  lands,  togither  with  the  jurifdiftion  of 
holding  courts,  and  reaping  the  emolument  and  obventions  theirof ;  one 
committs  a  delid,  and  is  proceft  for  it ;  during  the  dependance,  the  ten- 
nent*s  right  expires,  and  the  land  is  of  new  formed  to  another;  he  refumes 
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the  dittay,  judges,  condemnes,  and  amerciats :  QtUBntur^  To  whom  the 
mulft  belongSy  whither  to  him  in  whoffe  tjnne  of  his  right  the  cryme  was 
perpetrat,  or  to  him  who  pronounced  fentence?  That  Senate  determined 
in  favors  of  the  fecond. 

Jullij  1676.— Mr.  James  Ramiay,  Bifchop  of  Dumbkine,  havu^g^/'jgj^^' 
charged  Francis  Einloch  of  Gihnerton,  upon  his  generall  letters,  to  pay 
him  8  chalders  and  a  halfe  of  wiftuall,  being  ane  annuity  mortified  by  King 
James  in  1620/  furth  of  the  lands  of  Markill,  wheirof  the  laid  Francy  is 
heritor,  to  the  Deanrie  of  the  Chappel-Boyall,  which  is  annexed  to  the 
Bifchoprick  of  Dumblaine  ; — he  fufpended  upon  this  reafon,  that  the  faid 
amiuity  was  originally  granted  in  1587  fiurth  of  thefle  lands,  by  the  then 
Earl  of  Bothuell,  to  Mr.  Thomas  Craig,  advocat,  redeemable  upon  the 
payment  of  7000  mKs.,  and  upon  Bothuell's  forfaulter,  fell  to  Lennox, 
then  to  Buccleuch,  the  donators.  Buccleuch  difponed  thefle  lands  to  the 
Earl  of  Winton,  for  the  behoof  of  Sir  Gteorge  Seton ;  which  Sir  George 
payed  the  7000  mks.  to  the  King,  and  got  a  grant  of  redemption ;  which 
right  is  now  in  the  fufpender's  perfone  by  progrefle :  So  it  being  extin- 
guiihed,  the  fufpender's  lands  are  free ;  and  the  King  being  fenfible  theirof, 
I  wrot  to  his  Exchequer  that  ane  equivalent  annuity,  in  place  theirof  might 

j  be  fettled  upon  the  faid  Deanry  furth  of  his  few-fermes.     To  which  it 

i  was  Anfwered  for  the  Bifchop, — That  the  reafon  ought  to  be  repelled,  in 

regard,  he  and  his  predeceflbrs  have  peaceably  bruiked  the  faid  annuity 
by  the  Q>ace  of  50  years,  from  1620  till  1672,  and  that  Francis  the  fui^en- 
der  payed  peaceably  from  1661  till  1672,  by  the  fpace  of  eleven  years ;  that 
after  fo  long  pofleflion  he  was  not  holden  to  debat  what  right  his  Majefty, 
who  founded  the  faid  annuity,  had  theirto ;  but  it  was  fufficient  for  him,  being 
a  beneficed  perfone,  to  prove  this  annuity  was  a  part  of  lus  benefice,  and 
poffefled  fo ;  and  fecundum  regulam  CancellaricB  Apq/lolicc^y  {fuper  qua 

I  ^  See  1 3  Januarij  1 680,  in  another  Manuscript^  Nunton  and  the  toun  of  Kirkcudbright^  page  1 09. 

'  Vide  Stair's  Bjstem,  Tit  12^  Of  reall  rights^  num.  25^  pog^  181 ;  wheir^  in  my  animadversions 
apart,  see  2  difficulties  against  this  Regula  CaneeBaria;  1^  It  seems  contradictorie  why  trien-- 
nalis,  and  again  deeennaiis;  that's  nnintelligble.  2^^  It  seems  dissonant  to  our  law^  and  con- 
trare  to  that  Act  of  Sederunt  in  1612^  ap})ointing  10  years  possession  before  the  Reformation^  and 
30  years  poosession  since ;  vis.  since  August  ^560,  as  the  55  Act  of  Parliament  in  1573  bears. 

O 
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vide  Oomeziumy  in  cammentario  ad  diStoi  reguloi^)  in  henefidii  iriennalis 
et  decennalis  poffeffbr  nan  tenetur  docere  de  Hhdo^  but  that  poflbffion  habetur 
projufte  iHtUo :  And  the  pretended  redemption  falls  wiihin  the  tyme  of  the 
Aft  of  Parliament,  reftoring  Bifchope,  in  1662,  refcinding  all  Afta  done  to 
their  prejudice,  and  reftoring  them  to  whatever  they  pofleft  in  1637- 
Replied  for  the  Sufpender, — That  the  role  anent  decennalis  and  triennalis 
pqffeffio  is  but  a  prefumptive  right ;  and  tho  it  may  maintain  beneficed  per- 
fones,  wheir  they  are  not  able  to  (how  any  more,  yet  wheir  his  right  can 
be  condefchended  on,  is  founded  upon,  and  produced,  as  heir  in  this  caie, 
and  is  found  to  be  null  and  extinguiih*t  by  payment,  that  rule  will  not 
proceed ;  and  it  is  juft  of  the  nature  of  the  Aft  of  Pari,  in  1584,  anent 
retouring  quinquenniall  pofleffion  in  favors  of  the  King,  which  proceeds 
prtefumpHve.  2^,  The  rule  of  the  Chancery  is  derogat  from  by  ane  exprefle 
Aft  of  Sederunt,  altering  the  fpace,  and  fetling  20  years  pofleffion  of 
benefices  to  be  the  rule  before  the  Beformation,  and  30  theirafter.  3% 
Rights  of  lands  in  our  law  cannot  prefcry  ve  with  lefle  than  40  years  pof- 
feffion.  4^,  Pofleffion  that  induces  a  right  and  clear  title  in  favors  of 
churchmen  or  others,  moft  be  peaceable  and  uninterrupted;  but  the 
charger's  was  iurbatay  by  Declarators,  kc.  Duplied, — ^The  Regula  Cancel- 
laritB  was  not  merely  a  pnefumptive,  but  a  full  and  compleit  title ;  becaufe 
wheir  a  beneficed  perfone  poflefles  lands  or  rents  during  that  fpace  as  a 
part  of  his  benefice,  lex  Jlatuit  Juper  prcefumptQ  tanquam  vera  prafump- 
tione  juris  et  de  jure^  qucB  amnem  probatianem  in  contrarium  refpwt ;  for 
if  beneficed  perfones  ware  oblidged  to  debate  their  founders  rights,  it 
would  (hake  the  foundations  of  the  moft  part  of  benefices  in  Scotland, 
who  have  nothing  to  Ihow  but  a  provifion,  and  pofleffion  conforme ;  a  pre- 
parative that  all  our  Bifchops  and  Clergy  are  concerned  at  in  the  hyeft 
degree.  Nather  does  any  defence  arife  ex  grcemio  of  the  charger's  title 
and  right ;  the  fame  being  by  his  Majefty  purely,  fimply,  and  abfolutely 
conftitut,  without  any  qualification  or  reverfion ;  fo  that  he  can  never  be 
oblidged  to  debate  upon  extrinfick  grounds  not  contained  in  the  founda^ 
tion,  efpecially  hoc  loco  in  a  fulpenfion,  flnce  it  cannot  be  prefumed  he 
knows  the  conditions  of  his  author's  rights.  And,  notwithftanding  of  the 
grant  of  redemption,  Francis  ftill  continued  to  pay ;  and  being  confcious  of 


1676.  OF  SCOTISH  AFFAIRS  107 

tlie  inyalidilie  of  his  oune  righti  he  procured  from  his  Majefty  a  precept 
apon  the  Exchequer  for  1000  ib.  fterl.  in  lieu  of  it ;  and  if  he  had  gotten 
payment  of  that,  he  would  never  have  made  contradiftion  to  the  Bifchop's 
right ;  likeas  he  payed  not  a  6  pence  to  Whyte  for  that  annuity,  fo  that 
he  is  in  lucre  captando. 

The  Lords,  by  their  interlocutor,  fufpended  the  Bifchop's  letters  fim- 
pliciter,  and  found  he  had  no  right  to  the  ibid  annuity,  and  theirfor 
aflbilzied  Francis,  and  declared  his  lands  free  theirof. — This  deciiion 
made  all  people  to  talk  largely  of  bribery  and  partiality;  for  at  this 
tyme,  Francis,  and  Mr.  Bogueheid  the  clerk,  his  fone-in-law,  ware  con- 
tryving  to  give  Halton,  and  feme  other  perfones,  5000  ib.  fieri,  in  gra- 
tui^,  out  of  the  Toune  of  Edinburgh's  revenue  and  cafh ;  which,  as  it 
made  this  goe  finoothly,  fo  it  alfo  anointed  the  wheells  of  the  following 
caufe,  betuen  the  fame  Francy  and  Abotihall.  The  Bifchops  ware  agaft 
at  the  Interlocutor ;  for  it  is  undoubtedly  of  bad  influence  and  example, 
to  teach  men  to  brangle  their  rights,  the  moft  of  them  leaning  merely 
upon  pofleffion.  The  Frefident  took  pains  to  appeafe  and  mitigat  them, 
and  drew  up  reafons  in  fortification  of  the  Lords  fentence,  (which  was 
ftoUen  throw  at  ane  unfrequent  afternoon's  meeting,)  proving  the  juflice 
and  l^ality  of  it ;  and  gave  the  Bifchop  of  Galloway,  Mr.  Jo.  Paterfbn, 
a  copie  of  them ;  and  which  foftning  plaifter,  knowing  many  watch  for  Supra  nu- 
their  halting,  he  ufes  in  any  other  controverted  interlocutors.  But  it  '"^^  **  * 
feemed  very  unjuilifiable  that,  in  a  fufpenfion,  rights  of  lands,  and  fuch 
like  titles,  fhould  have  been  fo  fummarily  difcuft  and  annulled ;  for  old 
forme  diftats  that  pofleffion  is  to  be  continued,  Interdi&o  uti  pqffidetisy  and 
the  validity  of  the  right  remitted  to  a  reduftion.  But  their  anfwer  to 
tiiis  is,  that  they  could  not  have  legally  nor  warrantably  judged  upon  his 
title  and  right,  if  it  had  not  been  produced^  which  they  could  not  have 
forced  him  to  have  done  in  a  fufpenfion ;  but  they  being  once  produced, 
and  in  campo^  and  found  invalid,  the  Lords  might  infl;antiy  judge  upon 
them,  as  if  they  had  been  in  a  redudtion ;  and  if  he  had  defended  on  his 
naked  pofleffion,  without  founding  on  a  title,  it  had  been  more  fecure  for 
him,  for  that  would  have  burdened  Francis  with  the  producing  and  prov- 
ing the  nullity  and  invalidity  of  his  titie. — ^Yet,  on  the  21  Februarij 
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1677,  the  Bifchop  of  Domblaine  having  produced  a  dear  and  undoubted 
right  and  progrefle  to  that  reverfion,  he  gained  the  caufe  againft  Fr[anci0 
Einloch],  and  the  letters  ware  found  orderly  proceeded. 
A.  fol.  284,       5^  Junij  1677- — Tho  in  February  laft,  the  letters  ware  found  orderly 
Vide  8upra   proceeded,  at  Mr.  Ja.  Bamfay  Bifchop  of  Dumblain  his  inftance,  contra 
Jolly  1676,   fVancis  Kinloch,  yet  he  had  got  it  ftopt  to  the  1  of  June ;  and  now  again, 
upon  a  bill  pretending  he  would  take  off  their  40  or  rather  80  years  peace- 
able pofleffion  by  interruptions,  (without  condefchending  on  any  in  par- 
ticular,) Francis  prevailed  fo  far  as  to  get  a  new  flop,  for  producing  his 
interruptions,  till  the  16  of  Jully. 

A.  fol.  256,  Jullij  1676. — The  differences  betuixt  the  Earle  of  Argyle  and  name  of 
Macclean  took  up  many  dyets  of  the  Secret  Gouncell  all  this  moneth :  He 
had  denunced,  gotten  letters  for  fyre  and  fword  againeft  them,  and  neir 
forced  them  to  the  feilds  in  their  oune  defence,  and  all  upon  patched-up 
clames  and  decreets  in  his  oune  Courts,  for  contumacy,  (wheiras  they 
durft  not  appear,)  or  pretended  cafualties  of  fuperiority,  as  efcheits, 
wairds,  non-entries,  releifb,  &c. ;  wheiras  many  of  their  predeceflbrs  ware 
killed  in  the  late  King's  fervice,  and  fundry  of  themfelfes  carried  eminent 
badges  of  loyalty  about  them ;  and  he  was  the  fon  of  the  great  ^  tranlgreflbr, 
which  made  their  cafe  favorable,  tho  Argile  had  walked  legally  and  warily 
enough  in  all  he  had  done.  But  his  ambitious  grafping  at  the  maftery  of 
the  Hylands,  and  Weftem  Bands  of  Mull,  Ua,  &c.,  ftirred  up  the  Earle  of 
Seaforth,  Marquis  of  AthoU,  Lord  Macdonald,  Glengary,  M^Cloud,  and 
other  clans,  to  enter  in  a  combination  for  bearing  him  doune,  (like  the 
confederat  forces  of  Germanic,  Spain,  Holland,  &c.,  againft  the  grouth  of 
the  French,)  who  netled  him  fo,  that  they  not  only  procured  to  that  Name 
a  fufpenfion  of  his  charges,  but  a  proteftion  for  them  to  come  over ;  and 
ordained  him  to  make  a  juft,  faithfuU,  and  impartiall  accompt  of  what 
was  truely  refting  him ;  by  which  they  minded  to  loop  off  confiderably  of 
his  clame, — ^which  compt  he  was  moft  averfe  too. 


'  Bat  in  November  1676,  the  favor  of  the  Macleans  ebbed  low,  and  Argrle  obtained  certifi- 
cation and  intercommoning  against  them.    See  10  Octobris  1678,  pag.  26. 
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They  alfo  hounded  out  upon  him  Mr.  Bory  Mackeinziei  advocat, 
brother  to  Tarbet,  to  whom  he  was  owing  8000  mKs.,  who  charged  him, 
and  prefented  a  caption  to  Sir  Wm.  Sharp  to  be  iignet ;  who  keipt  it  up 
2  or  3  dayes,  till  my  Lord  Argile  made  all  the  haft  he  could,  trufled  up  bag 
and  baggage,  and  away  to  Striveling ;  and  leift  he  Ihould  be  overtaken 
their,  or  his  furniture  poinded,  (which  is  of  more  value  then  that  fumme,) 
he  quickly  retired  to  Innerary,  and  caufed  carry  away  all  his  pleniihing 
to  a  fecure  place  in  the  Hylands  above  Stirling.  Mr.  Roderick  took  in- 
ftruments  againft  Sir  Wm.  Sharp,  for  keeping  up  his  caption,  and  ftop- 
pmg  that  diligence  which  ihould  be  free  and  current  to  all  the  liedges. — 
He  pretends  a  warrand  from  the  Frefident,  yet  he  is  capitulating  for  the 
debt :  they  pretend  a  priviledge  and  power  they  have  to  keip  and  detain 
captions  and  other  wryts  24  howers,  efpecially  if  thofle  againft  whom  they 
are  direfted  be  perfones  of  quality  or  Privy  Councellors ;  juft  as  magif- 
trates  of  burrows  will  keep  up  captions  till  they  advertiih  the  parties,  on 
the  pretence  they  may  itay  the  2d  charge ;  but  if  inftruments  and  pro- 
teftation  be  tane  after  the  24  howers  for  not  giving  them  furth  their  dili- 
gence, according  to  the  ordinar  courfe  of  law,  and  that  they  may  be  liable 
in  coft,  fcaith,  dammage,  and  expences,  and  for  the  fumme ;  I  think  the 
Keeper  of  the  Signet  may  be  made  liable  for  the  debt,  juft  as  the  clerk  Supra  25  * 
to  the  bills  jnay,  if  he  take  infufficient  caution  wittingly.  s^dii. ' 

6^  Septembris  1676. — One  John  Scot,  a  Quaker,  and  inhabitant  in  Leith,  A.  fol.  258, 
having  been  fyned  by  William  Carmichael,  baron  and  water  bailzie  of  '  ' 
Leith,  in  100  dollars,  and  banifhed  the  toune  of  Leith,  for  brewing  upon 
the  Sunday,  and  (when  challenged  upon  it)  fpeaking  before  the  laid 
bailzie  and  Mr.  John  Hamilton,  minifter  there,  moft  irreligioufly  and  pro- 
fanely, alledging  he  might  as  weell  brew  on  the  Sunday,  as  Mr.  Hamilton 
ndcht  take  money  for  going  up  to  a  de(k  and  talking,  and  throwing  water 
upon  a  baimes  face.  Scot  gave  in  a  bill  to  the  Secret  Councell,  denying, 
at  leift  extenuating  his  fault,  and  complaining  of  the  exorbitancy  of  the 
Bailzie*s  fentence,  far  beyond  the  power  and  jurifdidtion  of  a  paedaneous 
judge,  as  he  was,  and  far  contrare  to  the  truft  and  duety  of  a  magiftrat, 
who,  as  he  had  many  occaiions  and  opportunityes  of  oppreffing  by  reafon 
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of  his  power,  fo  if  he  ahnfed  and  proftituted  the  fame  to  faia  hafe  and  un- 
worthy coyetous  ends,  he  deferred  to  he  tiie  more  feverely  pnniihed ;  that 
the  Lords  of  Seffion  had  oft  found  that  the  fyne  of  a  haron  faailxie  ought 
not  to  exceed  50  Ih.  Scots,  (yet  this  I  find  in  Dorie's  Fraftiqiies  to  be 
only  in  caife  of  fyning  for  abfence  and  contOHiacy ;)  that  all  pmiiflimenta 
ought  to  be  proportioned  and  commenfurat  to  the  fault,  that  baniihment 
was  one  of  the  hyeft  criminall  puniihnients  nixt  to  death,  depriving  us  of 
liberty,  which  we  value  in  the  next  degree  to  our  life,  and  that  heir  it  was 
to  fcale  his  family  and  overthrow  his  very  way  of  fuftinence  to  baniih  him 
Leith.^  Anfwered, — ^His  guilt  was  extraordinary  and  enorme,  the  bailzie  of 
Leith's  jurifdiftion  was  ample,  and  any  magiftrat  might  banifli  out  of  his 
oune  territories  and  bounds.  He  was  ill  fet,  for  he  had  both  magiftracy 
and  the  clergie,  who  foUicited  ftronglie  againft  hinit  for  both  of  them 
would  be  bafled  if  the  fentence  ware  found  unjuft :  The  Councell  ratified 
the  Bailzie's  fentence,  and  interponed  their  authority  tiieirto ;  wheimpon 
Bailzie  Carmichael  arreifted  and  feized  on  80  bolls  of  malt»  the  laid  Scot 
had  payed  10  or  11  lb.  the  boll  for,  when  wifituall  was  dear^  and  canfed 
appryfe  and  adjudge  it  to  him  for  \iia  100  dollars. 

A.  fol.  257,  July  1676. — QtUBritur^  The  Roman  law,  in  lege  tdHma,  infine^  C  de  Aj- 
'feffbribus^  difcharges  ne  quia  judex  vel  qffeffbrjit  in  ea  caufa  m  qua  advih 
canda  pairocinium  mtUuavitj  ob  prrBfumptam  affe&umem :  which,  tho  very 
rationall,  yet  to  our  regrate  is  not  obferved  with  us ;  for  oar  law  puts  fb  en- 
tire a  confidence  in  the  honefty  and  integrity  of  the  Lords  of  Sefiion,  diat,  by 
212  Aft  in  1594,  it  allows  no  grounds  of  declinator  againft  thefle  fenatora, 
unlefs  they  be  father,  brother,  or  fone ;  and  in  Sir  W"^  Bennet  of  6rubet*s 
cafe,  againft  Moor  of  Otterbume,  in  De<^*  1671)  (fupra  num.  283,)  they 
would  not  extend  it  to  the  King's  Advocat,  his  brother4n4aw ;  fee  Mck*s 
Obferves  on  the  Aft  of  ParL  1621,  pag.  66 ;  and  theirfor  it  will  not  hinder, 
nor  can  he  be  declined  on  this  accompt,  that  he  was  one  of  the  partie*s 
advocats  in  that  caufe,  which  is  to  be  judged :  yea,  iarder,  in  my  Lord 


^  The  KiDg's  Advocat  diongbt  baninbinent  a  criminall  sentence  belongbg  to  a  hjer  joriadiction 
then  a  Baron  Bailzie  hes. 
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Dumfermeliiig'a  aSion  againft  the  E.  of  Calendar,  (which  Ude/tipra  num. 
480,)  Sir  D.  Falconer^  Lo.  Newton,  being  advanced  to  be  a  Lord  of  the 
Seffion,  voted  in  that  caoie,  notwithftanding,  by  a  declinator  given  in 
againft  him,  he  waa  intreated  to  decline  himfelfe,  not  only  in  regard  he 
had  been  one  of  Dumfermeling's  advocats,  but  furder,  (which  feemed 
ftrong,)  becanfe  prodiderat  et  prfBcipitavertU  judicinm  etfuffragium  suum  ; 
in  fo  for  as  the  Lorda  having  appointed  that  caufe  to  be  a  part  of  his 
triall,  by  refuming  the  haill  debate,  and  giving  his  oune  opinion  on  it  firft 
in  their  prelence,  conforme  to  the  modell  of  tryall  appointed  in  June  and 
July  1674 ;  he  did  fo,  and  concluded  with  his  pofitive  judgement  in  favors 
of  my  Lord  Dumfermeling,  which  the  Lords  repelled,  referring  it  to  his 
oune  dilcretion ;  who  choiced  to  vote,  tho  it  had  been  lefle  fuQ>itious  for 
him  to  have  forborne. 

6*^  Septembria  1676.— The  Earle  of  Dumfermeling  (befyde  the  civill^J^]-^259, 
proces  mentioned  yt^a  num.  445  and  480)  perfhues  the  Earle  of  Calan- 
der  for  a  pretended  ryot,  alledged  committed  feme  17  years  ago,  in  med- 
ling  violently  with  fome  cattell  and  other  goods  pertaining  to  his  grand- 
mother, the  Countels  of  Dumfermeling,  and  who  was  married  to  the  laft 
Earle  of  Calander.  Alledged,  Pqft  tavJbwm  temporis  intervaUumj  fuch 
trifling  a£ts  of  wrong  ought  not  to  be  permitted  to  be  wakened,  ne  injuria 
fopUa  recrudefcant  ad  periclitandam  pacem  et  tranquiUitatem  publicam: 
that  the  Roman  law  moft  juftly  terminated  a&iones  injuriarumj  fpatio 
annaU^  and  by  difiimulation  and  familiar  converfe  .together,  as  alfo  put  a 
period  and  prsBfcription  to  the  accufation  of  all  crymes  not  infifted  in  by 
the  fpace  of  20  years  after  the  commiffion.  (See  amongs  the  ouvertures  for 
a  Parliament,  the  abridging  the  perfhuit  of  poenall  aftions.)  Anfwered, — 
We  were  heir  within  the  time  allowed  by  the  Roman  law ;  2^,  Nothing 
excluded  perfhuit  in  our  law  but  40  yeirs. — The  Lords  of  Secret  Councell 
admitted  the  libell  to  probation ;  and  Dumfermeling  having  led  witnefles, 
who  proving  they  ware  the  common  goods  betuen  Calander  and  his  grand- 
mother, and  that  as  hulband  he  was  repute  proprietar,  and  tho  he  had 
renunced  his  jus  mariiif  yet  it  recurred,  (id/alfunij)  at  leift  it  wssproba- 
bilu  ratiOf  et  qtusvis  caufa  etiam  fataa  et  befliaUs  excufat  a/polio,  Dum- 
fermeling finding  thir  witnefles  made  not  for  him,  he  gave  in  a  bill  craving 
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a  forder  diligence  againft  witnefles,  for  proving  his  libell :  to  which  Sir 
G.  Lockhart  made  ane  anfwer  for  Calander — 1%  That  the  dyets  of  the 
Councell  ware  peremptor;  2^,  That  the  defyre  was  againft  the  forme 
and  praftique  of  all  our  Courts  and  Judicators  to  crave  warrand  for 
citing  in  witnefles  upon  a  2^  diligence  who  ware  not  contained,  nor  exe- 
cute againft,  in  the  firft ;  and  hoped  the  Councell  would  not  gratify  any 
by  the  fubverfion  of  the  fundamentalls  of  law  and  forme.  On  this  expref- 
lion  my  Lord  Halton  laid  hold  and  aggravated  it  extreemly  at  the  Councell 
Board,  affirming  it  was  worfe  then  their  appeall,  and  if  such  infblence  and 
refleftions  paft  unnoticed,  the  grandeur  of  the  Judicators  might  ftcffer 
diminution,  and  urged  he  might  be  cenfured  and  brought  upon  his  knees 
for  it,  iince  other  of  his  brethren  had  done  it  for  lefle  (viz.  Sir  B.  Saints 
clair.)  The  Chancellor,  with  his  ufuall  dexterity,  parried  this  thruft, 
telling  that  the  lawyers  at  the  table  ware  the  fitteft  judges  of  the  expref- 
fion,  for  if  what  was  affirmed  was  law,  then  he  conceaved  the  advocats 
could  not  be  hindred  to  infert  it  in  their  confultations, — ^if  not  law,  then 
let  them  be  punifh*d.  This  pointing  at  the  Advocat,  he  ftood  up  and  told 
he  could  not  deny  but  what  was  their  aflerted  was  law,  but  he  thought 
advocats  ought,  even  in  reprefenting  law,  to  ufe  fubmifle,  moderat,  and 
difcreet  termes  and  expreffions:  for,  iince  he  heard  Sir  G.  Lockhart 
offered  at  his  place  as  King's  Advocat,  he  hes  keip't  a  peik  at  him. 
Halton  anfwered, — ^It  being  a  point  of  forme,  the  Councell  ware  mafters 
of  it,  and  it  ought  not  arrogantly  be  obtruded  to  them ;  however,  the 
Councell  was  not  difpofed  to  any  cenfure,  and  he  loft  his  barking.  S.  G. 
L.  faid  he  would  have  gone  to  prifon  fooner  then  have  acknowledged  ane 
error  or  crav*d  pardon.* 

*  On  the  5'  of  December  1670^  the  Councell,  notwithstanding  they  had  adTaneed  this  far  in 
it,  at  last  fand  they  could  make  nothing  of  the  probation^  shifted  themselyes  of  it  as  more  proper 
to  the  Lords  of  Session,  and  theufor  referr'd  it  to  the  Judge  Ordinar,  which  was  no  time  after 
litiscontestation  and  probation  led  and  ready  to  be  advised ;  this  was  ridiculously  to  admit  a  no 
proces  after  a  peremptor,  but  in  the  reasoning  and  debate,  they  inclined  to  think  (tho*  not  urged 
by  the  advocats,)  that  this  ryot  of  Colander's  fell  under  the  Act  of  Oblivion,  Indemnity,  and 
Qrace,  published  by  tho  King  and  his  Councell  on  the  24  of  March,  1674;  but  that  I  cannot  see. 
The  Lord  Dumfermeling  obtain'd  ane  order  of  the  Inner  House  to  call  it  summarly,  and  it  was  a 
fresch  debate. 
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I  have  heard  of  ane  Aft  of  Sederunt,  at  leift  a  confuetude,  wheir  aA.  fol.  244, 
Lord  of  the  Sefiion  retires  upon  a  dinuffion ;  becaufe  of  the  charafter  he     '      '     ' 
once  boor,  he  takes  place  of  all  that  are  admitted  afterwards  on  the  Seffion, 
tho  they  be  a&ually  Senators,  and  he  not.     This  holds  wheir  his  mi/fio 
is  hone/la  vel  caufaHoj  but  not  if  it  be  ignominiqfa. 

27  Jully  1676 Sir  Andrew  Ramlay  of  Abbofliall  cmtra  Francis  Kin- A.  ^1.  252, 

^o.  48o» 

loch.  (See  this  caufe  mentioned  ^t^a  in  June  1673,  numero  400.) 
It  *s  a  Beduftion,  Lnprobation,  and  Declarator  of  Francis  his  right  to  the 
lands  of  Gilmerton,  wheirin  the.  cafe  was  deduced  to  the  Lords  in  the 
Lmer-houfe  thus : — 

The  deceift  John  Hepbume  of  Waughton  being  forced  by  the  neceffity 
of  his  afbirs,  and  the  common  iniquity  of  the  tymes,  in  anno  1652,  to 
wodfet  his  lands  of  Gilmerton,  (which  ware  a  proper  part  and  pertinent  of 
the  barronie  of  Waughton,)  to  Mr.  John  Cockbume,  advocat;  the  manner 
of  the  fuirty  and  conveyance  they  agried  upon  was,  that  Waughton  fhould 
grant  him  a  hffiretable  and  irredeemable  right,  and  Mr.  John  Ihould,  by 
his  back-band  and  formall  letter  of  reverfion  apart,  declare  their  was  no 
more  intended  but  a  wodfett,  redeemable  upon  the^pajrment  of  15,000  ib. 
Scots  to  him,  his  airs  or  affigneyes,  and  of  the  expences  he  (hould  wair 
and  employ  upon  building,  providing  alwayes  the  fame  did  not  exceed 
the  fomme  of  1000  jnKs.  Scots.  Waughton  being  one  who  trufted  more  to 
other  men's  manadgement  then  his  oune,  and  Mr.  John  being  an  exaft 
man  and  ane  able  lawyer,  and  punftuall  to  have  every  thing  performed 
to  him,  it  was  no  wonder  that  Waughton  and  he  differed,  and  that 
Waughton  deiired  at  any  rate  to  be  rid  of  his  neighbourhood.  F.  Kin- 
loch  is  perfuaded,  by  one  Henry  Einloch,  a  coufin  of  his  oune,  and  a 
domeftick  fervant  of  Waughton^s,  to  enter  upon  that  game ;  Waughton 
and  he  ilrikes  hand,  joyne  ifhue,  and  agree,  that  Francy  ihall  pay  Mr. 
John  Cockbume  his  money,  and  take  Mr.  Cockbume's  wodfet  right  he 
had  on  theffe  lands ;  wheirupon  Mr.  John  Cockbume  is  required  to  take 
bis  money,  to  which,  after  feme  difficulty,  he  condefchends;  fo  thm 
Francis  obtains  ane  hsretable  and  irredeemable  right  and  difpofition  to 
the.  lands  of  Gilmerton  from  Mr.  John  Cockbume  and  his  wife,  witl) 
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confent  of  the  laird  of  Waaghton ;  and  for  lalving  and  fecoring  all  their 
intrefty  (juft  as  Mr.  John  Cockbome's  bargain  and  fuirty  was,)  he  giyes  a 
backhand  or  declaration  of  the  fame  date  with  the  difpofition  to  him,  and 
fo  is  peon  canira&uSf  and  more  then  paHum  incanHnenii  adjeBum  cofh 
troQtis  boTueJidei  ;  by  which  he  confefles,  albeit  Mr.  John  Cockbume  had 
difponed  thefle  lands  irredeemably  to  him,  yet  the  truth  was,  Mr.  John  had 
granted  a  reverfion  of  them  upon  the  payment  or  confignation  of  the  forfaid 
fumme  of  15,000  ib.  Scots;  and  theirfor,  leift  that  deed  ihould be  a  contra* 
vention  or  commiffion  of  the  warrandice  given  him  by  Mr.  John  firom  &ft 
and  deed,  he  excepted  the  laid  reverfion  from  the  warrandice,  and  then 
adds,  Likeas  he  accepted  of  his  oune  right  and  difpofition,  with  the 
burden  of  the  laid  reverfion ;  and  which  laft  words  and  claofe  was  un* 
doubtedly  taken  and  intended  for  the  fecurity  of  Waughton,  and  for 
prsferving  and  holding  up  the  reverfion  which  otherwayes  would  have 
been  extinguiflied  by  Waughton's  conienting  to  Mr.  John  Cockbume^s 
abfolut  difpofition. 

This  being  the  ftate  of  F.  Kinloch's  right  to  the  lands  of  Gihnerton,  S. 
A.  Bamfay  having  matched  his  fone  with  the  airefle  of  Waughton,  and  hav- 
ing, both  with  great  paynes  and  confiderable  fummes  of  money,  near 
adiequat  to  the  worth  of  the  lands,  acquired  the  haill  appryfings  and 
other  reall  rights  afiid&ing  that  eftate,  did  firfl;  eflky  all  fofi;  and  moderat 
courfes  of  fedement  with  Francis ;  but  thefle  amicable  overtures  proving 
ineffeftuall,  and  being  flighted,  he  was  much  againfi;  his  inclinations 
forced  to  the  ratio  ultima  regum^  to  intent  this  Reduction,  Improbation 
and  Declarator  againfi:  this  defender.  

As  to  the  cleamels  of  the  conception  of  this  ticket  to  preferve  and  hold 
up  the  reverfion.  Sir  Greorge  Mackeinzie  confefled,  that  he  red  [it]  6 
tymes  over  ere  he  underfl;ood  it:  and  the  firft  5  tymes  he  thought  it 
founded  and  imported  a  reverfion ;  but  the  fixt  tyme,  by  help  of  right 
information  in  point  of  fieift,  he  became  convinced  it  meant  no  fuch  thing, 
— ^to  fliow  us  how  plaufible  falfehood  may  be,  and  at  how  finall  a  diftance, 
throw  our  darkned  underfl;andings,  it  may  feeme  to  be  removed  firom 
truth.    Upon  this.  Sir  Gleo.  Lockhart  had  a  finart  reparty,  that  the  5 
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parts  of  his  judgement  was  more  to  be  trufted  and  credited  then  the  6^ 
part,  which  was  but  the  dregs  and  taplalh  of  his  wit,  tho  cleared  by  a 
mew  light ;  in  another  part,  he  bad  the  defender  ranter  [to  join]  the  two 
ends  of  ane  inconfiftency,  he  was  urging,  togither.  Sir  Jo.  Dalrymple 
had  another  fling,  that  the  controverfie  was  not  fo  much  for  the  land, 
as  for  the  gaudie  mountii^  he  had  trimm'd  it  with ;  meaning  the  houfe 

he  had  built 

On  the  27  of  Jully  the  Lords  advife  thir  depofitions,  and  the  haill 

proces  and  debate ;  and  by  one  vote,  find  Francis  his  right  irredeemable; 

and  theirfor  aflbilzies  him  from  the  Declarator.     Their  ware  14  Lords 

fitting  on  the  bench  at  the  voting  it;  the  5  lawyers  in  the  houfe  voted  it  to 

be  a  redeemable  right,  and  only  a  wodfett,  viz.  the  King's  Advocat,  New- 

byth,  Groffuird,  Glendpick,  and  Sir  D.  Falconer,  Lord  Newton:  their 

ware  6  votes  for  it's  being  ane  irredeimable  right,  viz.  Halton,  Colinton, 

Strathuird,  Fitreichie,  Beidfurd,  and  Forret ;  Nevoy  and  Caftlehill  ware 

nonrltquets  in  the  cafe;  the  Prefident  was  not  difcovered,  fince  it  was 

gained  by  one  vote  for  Francis  ere  it  came  to  him,  fo  he  lurked ;  Craigie 

was  ordinary  in  the  Utter-houfe.     Their  ware  2  neck-breaks  of  this 

caufe ;  the  firft  was  the  Chancelar's  ftaying  up  ftairs  in  the  revifing  or 

threfury  chamber  the  tyme  of  the  advyfing,  (which  he  knew  of) ;  and 

not  only  fo,  but  detaining  my  Lord  Kincarden  with  him,  who  was  clear 

for  Abotlhall,  (for  Atholl,  Argyle,  Lauderdale,  the  other  3  extraordinars, 

ware  2  of  them  at  London,  the  other  attending  on  the  committy  betuen 

him  and  the  name  of  Macclean,)  and  CaftlehiU's  neutrality,  contrare  to 

many  aflurances :   The  Chancelor's  faint  trinquetii^  and  tergiverfation 

for  fear  of  difpleafing  Halton,  (who  agented  paffionatly  for  Francis,)  hes 

abated  much  of  his  reputation.     The  2^  rub  in  Abotihall's  way  was  a 

largefle  and  donative  of  5000  ib.  fterling,  to  be  given  to  Halton  and 

odier  perfones  furth  of  the  Tonnes  revenue,  for  their  many  good  fervices 

done  to  the  toune.     By  this  they  out(hot  Sir  Andrew  in  his  oune  bow, 

turned  the  canon  upon  him,  and  jti/lo  Dei  judido^  defait  him  by  the 

tonne's  publidt  intereft,  with  which  weapons  he  was  wont  to  doe  miracles, 

and  had  taught  them  the  way This  decifion  for  its 

ftrttngenes  furprized  all  that  heard  of  it ;  for  fcarce  ever  any  who  once 
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heard  the  cafe,  doubted  but  it  would  be  found  a  clear  wodfett ;  and  it 
opened  the  mouths  of  all,  to  cry  out  upon  it  as  a  dire&  and  dounright 
fubverfion  of  all  our  rights  and  properties.^ 

A.  fol.  257«  July  1676. — The  Lord  Mordington  being  incarcerat  in  the  Tolbuith 
of  Edinburgh  for  debt,  gives  in  a  petition  to  the  Lords,  craving  to  be  fett 
at  liberty,  in  regard  his  creditors  appryfers,  and  other  infefters,  had  all 
his  eftate  in  their  pofleffion,  and  he  was  content  to  diQ>one  the  reverfion 
to  any  the  Lords  ihould  think  fit,  to  the  effeft  it  may  be  fold  for  their 
pajonent.  The  Lords  refufed  the  bill,  alledging,  his  lawyers  who  had 
drawen  it  (Sir  Greorge  Lockhart  was  the  penner  of  it)  knew  not  the 
laws  nor  Afts  of  Sederunt ;  for,  by  ane  Aft  made  on  the  21  of  Jully  1675, 
the  Lords  ordain  the  creditors  who  incarcerat  or  arreift  to  be  cited,  and 
called,  and  heard,  to  objedl  againft  the  bill,  (and  which  ought  alfo  to  be 
by  a  bill  of  fufpenfion,  relaxation,  and  charge  to  put  at  liberty,)  which  he 
had  not  done ;  and  heir  they  would  not  confent  to  his  liberation  upon  his 
diiponing  of  the  Scots  eftate,  unles  he  alfo  made  over  to  them  his  Englifh 
entreft ;  which  he  conceaved,  as  the  Scots  law  could  never  reach,  fo  it 
could  never  force  him  to  denude  of  it ;  and,  tho  their  ware  no  Aft  of 
Sederunt  for  it,  naturall  equity  perfuades  that  the  parties  interefled  be 
heard,  (/.  8,  D.  de  Aquoj  et  aquce  pluvicB  arcendce.)  Then  Mordington 
caufed  cite,  and  require  them  all  by  a  nottar,  before  witnefles,  conforme 
to  the  faid  Aft,  and  produced  the  intimation  with  his  bill.  The  Lords 
again  reflefted  on  his  Advocats,  and  found  it  not  fufficient  till  he  raifed 
a  flimmonds  of  bonarum :  and  yet  the  method  aforfaid  might  feeme  equi- 
valent, and  to  be  difpenced  with  in  a  nobleman ;  but  he  was  a  Hamilton- 
ian.  Then  the  Frefident,  upon  a  bill,  gave  him  a  deliverance,  permitting 
him  to  goe  abroad  in  the  day  tyme  with  a  guard,  he  alwayes  returning 
before  8  a  cloak  at  night ;  it  alwayes  being  on  the  Magiftrats  their  perill 
if  he  made  his  efcape :  with  which  quality  it  was  juft  as  good  as  no 
licence ;  it  took  back  with  the  on  hand  what  it  gave  with  the  other ;  and 
the  Magiftrats  would  not  obtemper  that  warrand,  iince  they  could  do  it 

^  A  fall  report  of  this  case  ia  printed  in  Brown's  Supplement,  yoI.  iii.  pp.  78-91 . 
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without  iuch  ane  order,  if  they  minded  to  run  the  hazard.  At  laft,  in 
Februar  1677>  the  moil  part  of  the  creditors  confenting,  Mordington 
was  by  theXords  fett  at  liberty,  without  a  formall  cejffio  bonorum:  which 
feem'd  ftrange. 

July  1676. — QuarUur^ — ^Wfaat  is  to  be  done  with  Quakers  and  Ana-A.  fol.  257, 
baptifts,  who  are  alfo  called  MennonijltB^  who  refufe  to  fwear  ?  Whither  ^' 
they  are  to  be  holden  as  confeft,  if  they  be  parties,  or  compelled  to  depone, 
if  they  be  led  as  witnefles  ?  Joannes  Bouritius,  in  Tra/Qaiu  de  officio 
JtidiciSf  cap.  nanoj  pag.  18,  ouns  the  affirmative,  fince  their  humorous 
peeviflmes  is  not  to  be  indulged  or  encouradged  by  law,  nor  the  truth 
theirfor  to  be  concealled,  elfe  they  fhould  be  in  a  better  cafe  then  the 
orthodox ;  he  alfo  fliows,  ibidem^  the  way  of  fwearing  Jews,  viz.  by  cauf* 
ing  them  lay  their  hand  on  the  Decalogu!e,  and  repeiting  the  3^  command, 
Nan  qffumes  nomen  Domini  in  vanum.  With  us,  if  thefle  phanatick  fee* 
tarians  be  content  to  declare  the  truth  as  in  the  prefence  of  God,  (which 
many  of  ihem  are  willing  to  doe,)  the  Lords  accept  of  that  (as  in  the  cafe 
of  Burnet,  tutor  of  Leyes,)  as  fufficient  and  equipollent  to  ane  oath. 

6**  Septembris^  1676. — ^My  Lord  Halton,  Threfurer-Depute,  as  coming  A.  fol.  259, 
in  the  place  of  the  late  Earle  of  Dundee,  by  the  gift  of  uUimus  hceres^ 
obtained  a  decreet  at  Secret  Councell  againft  the  toune  of  Dundee,  finding, 
that  as  Cpnftable  of  Dundee,  he  had  the  haill  criminall  jurifdiftion  within 
that  brugh  privatiYely,  and  the  civill  cumulatiye ;  and  theiron  hes  exped  a 
fignator,  and  took  infeftment  about  this  tyme  in  that  his  jurifdiftion  at  the 
Mercat-Croce  of  Dundee :  This  infignificats  their  privileges  as  a  brugh 
royal.^  They  have  raifed  a  declarator  before  the  Seffion  againft  Halton ; 
but  as  it  is  now  pack't,  they  can  fcarce  expeft  ordinar  juftice  their,  and 
may  weell  fortify  his  right  by  a  decreet  inforo  contentiqfo^  which  even  the 
fubfequent  Lords  will  be  tender  to  reverfe :  fo  it  ware  more  advifeable 

'  Tbe  least  that  caa  be  granted  diem  as  a  bnigh  rojall  is  a  banon's  power^— itfiuefum  im^ 
perium  ad  vindieandam  €i  explieandam  mam  jurUdietwnem  sine  quo  tubiittere  neguit;  L.  2. 
D.  de  /uri9dicti(me4 — ^A  Oerman  has  wrjt  tie  Jure  ameUdndarijj^^Vide  infra  uk,  Nov*^  1676. 
Halton  and  Dondj^  and  the  dtation  their  from  another  manuscript  page  62. 
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that  res  be  left  integrm  injlaiu  quo  till  ane  lequall  hearing  can  be  got ; 
for  it  feemes  uncontroTerted  that  he  arrogats  and  aflumea  more  than  ever 
Scrimgeor  of  Dudhope  had,  who  ware  men  inferior  to  none  in  yanitie  and 
pride ;  for  their  power  was  only  to  keep  the  King*8  peace,  and  guard  the 
toune  of  Dundee  during  the  tjrme  of  a  fiedr,  during  which  their  was  a  great 
refort  and  confluence  of  ftrangers  and  much  bargaining  and  drinking, 
and  fo  a  probable  few  quarrella  might  enlhue :  And  this  was  the  only 
reafon  for  which  I  find  Conftables  ware  ordained  in  burrom-toons.  Our 
burrows  of  old  ware  fo  inconiiderable,  they  needed  this  aaziliarie  affile 
tance :  as  Eennedie  of  Carmucks  waa  Conftable  of  Aberdeen,  and  £rikin 
of  Din  was  Conftable  of  Montrofe ;  and  for  their  pains  in  goarding  the 
toune  during  the  tjrme  of  their  fairs,  they  had  fimie  obTentions  and 
cafualties  and  fines.  Hence  I  find,  by  the  60  and  61  A6ts  of  the  Parliar 
ment  1456,  complaints  ware  given  in  againft  the  ConflAbles  of  Caftles 
as  a  greevance,  in  exafting  ftxefles  of  the  fubjedb  that  came  to  the  fairs 
with  their  creams,  and  which  oppreffion  is  forbidden  till  the  Parliament 
confider  [whither]  their  infeftments  bear  them  to  thefle  exaftions  or  not. 
And  to  prove  that  the  Conftable's  power  was  not  univerfall  all  the  year, 
but  only  at  fet  particular  tymes,  the  jurifdiftion  of  the  Hy  Conftable,  the 
Earle  of  Erroll,  is  ane  convincing  argument  theirof ;  for  his  power  was 
only  during  the  fitting  of  the  Parliament  in  that  toune  wheir  it  held,  for 
guarding  the  King,  Nobility,  and  members  of  Parliament,  and  his  old 
wryts  bears  4  miles  about.  See  the  Beport  in  1631,  fent  to  the  King 
by  feme  he  had  commifiSonated  for  that  effeft,  containing  ane  accompt 
of  the  Hy  Conftable*s  priviledges. 

QtUBritur^ — ^If  the  Conftable  of  the  Caftle  of  Edinburgh  hes  any  jurif^ 
diftion  within  the  toune  during  the  tyme  of  their  fairs  ? 

A.foL259,b.     10  O&obris  1676. — One  Major  Henrick  Balfour,  borne  in  Sueden  of 
^*  Scots  parents,  having  tane  a  commiffion  as  a  privateer,  or  a  letter  of 

marque,  from  the  King  of  Sueden,  for  bringing  up  all  Danifh  and  Dutch 
Ihips,  and  their  allyes  and  confederats,  and  keiping  it  blank  in  the  name, 
&c.  coming  to  London,  and  agreeing  with  one  Captain  Pidgeon,  who  did 
out*reik  a  frigat,  and  went  togither  a  caping ;  and,  having  taken  2  prizes. 
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the  one  imcoBtroyertedly  juft  being  a  Dane,  the  other  belonging  to  the 
citizens  of  Weymar,  (  W^mariwm^^  within  thefle  12  moneths  belonging 
to  the  Croun  of  Sueden,  and  tane  from  them  by  the  Danes,  and  ftill  in 
their  pofleffion.  Upon  this  Balfour  and  Pidgeon  differed,  Pidgeon  con- 
tending he  would  have  it  made  prize ;  Balfour  concerned  himfelfe  to  have 
the  ihip  liberat,  becaufe  his  mafter  the  King  of  Sueden  look't  upon  Wey- 
mar  as  his  oune  country  and  fubjefts  ftill,  tho  in  the  Danifh  pofleffion, 
and,  theirfor,  will'd  that  none  of  their  Ihips  fhould  be  molefted  as  enne- 
mies.  The  conteft  tumes  fo  hot,  that  after  they  have  put  their  two  prizes 
into  Leith,  and  their  caper  and  frigat,  by  flxefle  of  weather,  is  driven  to 
fea ;  Pidgeon,  by  force,  threats,  and  the  aid  of  the  men  aboard,  extorts 
by  oppreffion  and  bangiftry,  the  blank  commiffion  from  Balfour,  and  fills 
up  his  oune  name  in  it.  At  laft  the  frigat  getts  into  Aberdeen, 
wheir  Balfour,  by  his  truncheman,  complains  to  the  magiflrats  how 
Pidgeon  had  violently  robbed  him  at  fea  of  his  commiffion,  and  had  filled 
up  his  oune  name  in  it,  and  was  refolved  to  ffip  to  fea  with  it  and  the 
frigat,  tho  he  was  a  party  ouner  of  it.  Upon  which  reprefentation,  the 
Bailzies  of  Aberdene  caufed  call  Pidgeon  before  them,  and  finding  he 
had  tane  the  commiffion  from  him,  and  lately  filled  up  his  oune  name  in 
it,  they  ordained  the  commiffion  to  be  exhibit  and  fequeftrat  in  their 
Clerk's  hands,  till  the  Secret  Councell,  or  Judge  Ordinar,  the  Admiral!, 
ihould  determine  who  had  beft  right  to  it ;  and  of  confent  took  the  faills 
and  anckhors  from  the  frigat  till  they  ihould  peaceably  agree.  As  for 
the  Weymar  fliip  brought  up  as  prize,  the  Judge- Admirall  laid  on  his 
snreiflment  upon  it  iill  he  ihould  cognofce  upon  the  matter ;  for  within 
the  fea-mark  the  Lords  of  Seffion*s  letters  of  arreiftment  and  poinding 
are  no  warrant,  but  the  Admirall's;  notwithftanding  wheirof,  William 
Garmichael,  water  bailzie  of  Leith,  upon  application  theirafter  made  to 
him  by  Captain  Pidgeon,  did  bring  the  faid  ihip  to  the  barber,  and  break 
the  Admirall's  arreiftment,  and  liver  the  ihip,  and  intromit  with  fundrie 
of  the  goods  theirin,  embezill  the  come  with  which  ihe  was  loadned, 
and  take  away  a  cable  worth  100  ib.  Englifh.  Upon  this  matter  of  faft, 
their  ware  2  libells  for  pretended  ryots  perihued  before  the  Secret  Councell, 
in  this  moneth  of  Oftober :  The  firft  was,  at  Captain  Pidgeon*s  initance, 
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a^ainft  the  Magiftrats  of  Aberdeen,  in  oppreffing  him,  taking  his  commif- 
lion  from  him,  fecuring  and  flopping  his  frigat,  impeding  his  journey  to 
his  great  dammage,  and  concludes  reflitution  of  the  commiffion  and  Ikills^ 
and  to  be  decerned  in  500  ib.  flerling,  nomine  damni.  To  which  I  an- 
fwered,  for  the  Magiftrats,  that  tho  they  ware  not  oblidged  to  anfwer,  in 
regard  their  ware  not  15  dayes  betuen  the  day  of  their  citation  and  the 
day  of  compeirance,  which  is  requifit  in  all  libells  before  the  Councell, 
and  much  more  benorth  Dee,  {vide  25  Aft  Pari.  1600,)  yet  they  ware 
fo  confcious  to  themfelfes  of  their  oune  innocency  in  their  demeanor  and 
deportment,  that  they  ware  willing  inftantly  to  be  tryed ;  and  theirfor 
their  defence  was,  they  had  done  no  wrong,  becaufe  they  had  done  their 
indilpenfable  duety  for  fecuring  the  peace,  and  protecting  a  ftranger  in 
their  harbor,  keeping  the  affair  inteer,  they  not  having  medled  with  the 
point  of  right,  but  meerly  fequeftrat  the  pofleffion,  ne  occqfiojierit  majorts 
tumultus:  (  Vide  Tit.  extra,  in  decretaUbus,  de  caufa  poffeffi<mi9  et  praprie- 
tatisy)  That  by  Fidgeon*s  oune  confeflion,  it  appeared  he  had  lately  filled 
up  the  commifiion,  and  that  it  was  originally  in  Balfour's  p<^ffion. 
If  Judges  and  Magiftrats  be  flaged  and  impannelled,  and  abflrafted  from 
their  adminiftrations,  becaufe  they  did  their  duety,  then  miferable  fhall 
their  condition  be,  and  at  that  rate  no  man  of  honour  will  embrace  it ; 
— ^that  cannot  be  a  ryot  the  omiflion  wheirof  would  have  been  criminall :  If 
they  had  not  done  what  they  did,  they  would  truely  have  contra&ed  guilt 
in  refuting  a  neceflary  confbquent  of  their  govemement :  Saiius  eft  (fayes  /. 
5,  C  in  quihus  cayfis  in  integrum  reftituHo  neceffaria  nan  eft)  in  tempore 
occurrerej  quanij  vulnerata  catifoj  remedium  qtuerere.  This  is  a  libell  wheirof 
none  elfe  could  have  been  guilty  but  a  ftranger.  Magiftrats  are  invefted 
with  a  publift  capacity ;  they  reprefent  his  Majefty ;  they  are  guardians 
and  watchmen  within  their  oune  bounds  and  precinfts,  and  anfweraUe  for 
difturbances,  if  they  might,  by  their  authority,  have  prevented  or  coerced 
them ;  let  him  then  know,  that  the  juftice  of  our  nation,  conforme  to  the 
laws  of  all  other  polifhed  kingdomes,  makes  a  difference  betuen  ane 
injury  done  privatte  perfonce  et  pvhlicce^  and  that  our  old  Afts  of  Par- 
liament have  wifely  check't,  and  feverly  punifh't,  any  who»  without  reafon, 
^liireprefented  or  murmured  Judges  and  Magiftrats  for  doing  their  offices. 
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The  Lords  found  the  Magiftrats  of  Aberdeen  (their  was  only  one  prefent 
in  name  of  the  reft,  viz.  Bailzie  Gilbert  Molyfone,)  ware  fo  far  from  having 
done  any  wrong,  that  they  gave  them  folemne  thanks  for  doing  their 
duety,  and  aflbilzied  from  this  groundles  libell ;  and,  for  his  calumny, 
fyned  Pidgeon  in  20  tb.  fterling  of  expences,  to  be  payed  to  the  Toune ; 
and  ordain'd  him  to  ly  in  prifon  tiU  he  payed  it ; — ^but  they  could  have 
made  his  frigat  doe  it. 

The  fecond  libell  was  at  Balfour's  inftance,  againft  Pidgeon  and  Bailzie 
Carmichael,  narrating  how  he  had  obtain'd  a  commifiion,  agreed  with 
Pidgeon,  and  who,  under  the  King  of  Brittain's  flag,  had  treacheroufly 
feized  upon  and  beguiUed  a  fhip  belonging  to  the  toune  of  Weymar,  had 
by  oppreffion  tane  his  commifiion  from  him,  and,  tho  he  was  ane  Engliih- 
man,  had  filled  up  his  oune  name  in  it,  contrare  to  the  King's  treaty  of 
peace,  and  articles  theirof,  paft  at  Breda,  both  in  1667  and  1673,  betuen 
his  Majefty  and  the  Stats  GreneraU  of  the  United  Provinces ;  and  that  not 
only  fo,  but  by  all  means  fought  to  gett  the  faid  free  fhip  declared  prize ; 
and,  to  enhance  it  the  better,  he  and  Bailzie  Carmichell  entred  in  a  pac- 
tion togither,  by  which  Pidgeon  fold  a  part  of  it  to  Carmichell  at  a  ihame- 
fdU  undervalue ;  who  theirupon,  contrare  to  the  duety  of  a  magiftrat,  and 
without  aU  regard  to  the  Admirall's  arreiftment  laid  upon  th^  faid  fhip, 
(which  is  a  foveraigne  and  fupreame  jurifdiftion,)  he  caufed  liver  the  fame, 
and  hes  fraudulently  abftrafted,  embezilled,  and  intromitted  with  fundry 
of  the  goods  theirin,  which  not  only  is  the  cryme  of  foming  and  oppref- 
fion, prohibit  by  many  Afts  of  Parliament,  and  the  conftant  praftique, 
but  is  alfo  a  manifeft  and  dounright  proftitution  of  the  honor,  intereft, 
and  authority  of  magiftracie,  who,  by  whow  much  more  occafions  they 
have  of  malverfing,  are  both  the  more  dangerous  and  untolerable,  if 
they  abufe  their  power ;  and  which  was  fo  much  the  more  infolent  that  it 
was  palliated,  and  plaiftered  over  with  fair  and  plaufible  pretences, 
and  ane  abufive  cuUor  of  a  legall  and  orderly  procedor,  tho  nothing 
could  indeed  be  committed  more  diforderly ;  for,  having  caufed  cite  the 
complainer  Balfour  before  him,  tho  he  had  no  imaginary  jurifdiftion 
or  right  of  cognition  in  the  matter,  both  becaufe  moft  incompetent  to 
a  ptBdaneus  judex^  as  he  is,  as  alfo  becaufe  the  Admirall's  undoubted 

Q 
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jurifdiftion  was  founded  by  prevention  in  laying  on  the  arreiftment :  And, 
firft,  in  refufing  Mr.  David  Gray,  proftor  for  the  complainer,  a  fight 
of  the  libell,  which  is  againft  the  laws  and  pra&ife  of  all  nations,  fui 
igfius  defenfio  heing  juris  maxime  nahiraiu^  and  never  was  a  fight  denied 
to  a  defender.  Nixt,  he  wrongoufly  imprifoned  Balfour,  upon  the  pre* 
tence  of  not  finding  caution.  3^,  To  (how  the  unanfwerable  informality, 
prsBpofteration,  and  injufiice  of  the  Bailzie's  fentence,  it 's  decerned  on 
the  fame  day  that  a  fight  of  the  libell  is  refufed,  and  that  fame  day 
cautioj  hoik  judiciojifti  Bndjtidicalumfolviy  according  to  the  cufl^me  of 
thefle  courts,  was  offered,  and  yet  it  was  decerned,  fo  great  pnecipitation 
was  ufed ; — and  theirfor  concluded  reparation  of  the  dammage,  and  pun- 
ifhment  in  their  perfons.  To  this  it  was  anfwered,  1^  That  Pidgeon  was  a 
Frenchman,  and  had  lived  long  their,  and  fo  was  not  tyed  by  the  Eing^s 
privatte  leges  belli  vel  pads.  2^,  Denied  abfolutly  all  paftion  betuen 
Bailzie  Carmichaell  and  Pidgeon  anent  the  enhancing  that  fhip,  or  their 
embezilling  hir  loadning.  3^,  For  taking  the  commiffion,  denyes  any 
violence,  but  that  it  was  given  him  voluntarly,  as  being  haill  owner  of  the 
firigat.  4^,  Balfour  difcovers  in  this  complaint  propriam  turpiiudinetn ; 
for  the  taking  a  blank  commifiion  for  caping  is  contra  jus  gentium^  feing 
in  all  commiffions  perfantB  induftria  eligitur^  and  the  Prince,  grantor  of  it, 
ihould  caufe  them  find  caution,  and  muft  be  anfuerable  for  their  afiings 
if  they  exceed  their  warrand.  6^,  In  cafes  of  ryots  in  any  Court,  and 
even  before  the  Councell  itfelfe,  no  fight  of  the  proces  is  given,  becaufe 
the  dyets  are  peremptor,  and  they  get  a  full  copie  of  the  libell ;  and, 
fince  they  may  come  inftrudi  and  paraiij  their  procedor  is  fummarie,  de 
piano  Jine  Jlrepitu  et  figura  judicij.  6^,  As  to  the  pretended  breach  of 
arreiflment, — 1^  It  ought  to  be  repelled,  becaufe  Bailzie  Carmichell 
knew  nothing  of  it';  2^,  As  ignoranHa  excufes,  fo  qucsms  probabilis  caiifa 
does,  and  which  ware  heir ;  for  1®,  ConfteA  from  the  toune  of  Edinburgh's 
charters  that  they  have  ane  admirall's  jurifdiftion  within  the  (hore  of 
Leith ;  fo  that  it  is  a  greit  miftake  to  call  him  a  p»daneous  judge, 
only  the  Toune  ware  forced  to  refirift  that  claule  in  their  charter, 
— ^fee  the  compend  of  the  Tonne's  ftatuts  apud  me^  anno  1636, — and, 
whither  the  Tonne's  right  and  jurifdiftion  theirin  was  valifl  or  not^  was 
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cumalative  or  privatiye,  Bailzie  Carmichell  was  nather  oblidged  to  know 
nor  to  debate ;  2^,  The  come  was  heating  in  the  ihip,  and  their  was 
danger  of  fetting  the  fliip  on  fyre,  and  not  only  it,  but  the  reft  of  the 
ihips  in  the  harbor.  I  think  the  fear  of  heating  and  fpoiling  was  reafon 
enough,  and  as  to  the  fyring  of  fhips,  it 's  ridiculous,  for  come  feparat 
from  the  ftraw  cannot  fyre :  feme  alledge,  in  a  ftack  it  may ;  others  fay,  it 
will  fmoak  and  confume  away  their,  but  never  fyre  of  it's  oune  accord ; 
however,  I  think  an  arreiftment  hinders  not  fuch  cafes  of  neceffity  for 
praefervation :  What,  if  a  bame  yeard  which  had  been  arreifted  ware  on 
fyre,  might  not  one,  without  the  leift  breach  of  arreiftment,  medle  with 
the  comes  to  fave  them  and  pull  them  out  of  the  fyre  ?  It 's  ridiculous 
and  againft  all  charity  to  imagine  fuch  a  reftraint :  befydes,  breach  of 
arreiftment  is  a  psenaU  aftion  de  doh^  and  fo  quaviB  caufa  excufat ;  and 
repeated  the  former  grounds  againft  empannelling  and  murmuring  of 
judges  for  doing  their  duety,  or  even  for  every  mean  efcape.  likeas 
Mr.  WilKam  Aikman,  as  proftor  fifcaU  for  the  Admirall,  compeired  and 
craved  their  Lordflxips  would  ather  remit  the  cognition  of  the  affidr  to 
the  Admiralty,  at  leift  would  be  pleafed  to  cognofce  and  decide  with 
caution,  tendemels,  and  refervedneis  to  their  arreiftment  and  intereft. 
The  Lords  referred  that  part  of  the  libell  anent  the  taking  of  the  commif- 
fion  from  Balfour  by  violence,  and  the  merits  and  grounds,  if  the  Weymar 
fliip  was  a  juft  prize  or  not,  to  be  tryed  and  cognofced  by  the  AdmiraU  ;^ 
found  the  alledgeance  of  neceflar  intromiffion  for  prsefervation,  relevant 
to  aflbilzie  Bailzie  Carmichael  from  breach  of  arreiftment,  and  affigned 
him  power  to  prove  the  lame  by  witneffes;  upon  which  they  having 
deponed  affirmative,  the  Lords  aflbilzied  him  from  the  libell,  which  was 
clamorous  enough.  The  nixt  day  the  Admirall  keip't  a  Court,  in  which  he 
aflbilzied  and  freed  the  Wifinar  fliip,  becaufe  it  was  brought  up  by  ane 
Englifliman  ufing  a  Suede's  commiffion,  contrare  to  the  King's  articles  of 
peace.  2^,  He  cancelled  the  commiffion,  both  becaufe  ah  initio  tane 
blank;  2^,  becaufe  filled  up  in  ane  Engliflunan's  name;  3^,  becaufe 
done  by  open  force, — ^that  fo  none  might  afterwards  be  abufed  or  deceaved 

'  He  about  twentj  dsyee  after  due  made  his  escape  oat  of  the  to)bmih  of  Bdinboi]^ 
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theirby.  3^,  He  ordained  Pidgeon's  firigat  to  be  liable  for  the  damages 
and  embizihnents  done  to  the  laid  (hip. 

A.  fo].  261,        11  O&obriSf  1676. — ^A  feild  conventicle  having  been  keip't  upon  the 

No.  4})7. 

lands  of  Pentland,  Sir  John  Gibfone,  one  of  the  late  Clerks  of  Seffion,  is 
fyned  by  the  Secret  Councell,^  as  heritor  theirof,  in  50  tb.  fterling,  upon 
the  late  A6b  of  Secret  Councell  in  ApriU  1676,  declaring  the  proprietar 
of  the  ground  ihall  be  liable  for  the  conventicles  keip't  upon  his  land.  It 
was  alledged  by  AhotfliaU  for  Sir  John,  that  it  ware  a  email  ftreitch  to 
extend  the  Aft  to  hini^  feing  it  could  rationally  be  interpret  to  mean  no 
more  in  sequity,  but  to  curb  the  fond  inclinations  of  fuch  heritors  and 
landlords  as  ware  found  to  be  difloyally  inclined,  or  difaffefted  to  the 
prefent  govemement  in  church  and  date ;  and  a  farder  profpeft  and 
deiigne  the  faid  Aft  could  not  have  in  nature :  But,  as  for  Sir  Jo.  Gibfone, 
all  knew  he  boor  the  marks  of  loyalty  and  fufferings  about  him,  and  was, 
beyond  all  exception,  favourably  principled  as  to  the  govemement ;  and 
was  lying  fick,  of  which,  in  all  probability,  he  would  never  recover ;  and, 
tho  he  had  been  weell,  it  exceeded  his  power  to  have  refilled  or  diflSpat 
2  or  3000  men.  Helton,  who  had  a  peik  at  Sir  John,  anfwered,  the  Aft 
was  generall  and  indefinit,  without  a  diftinftion,  and  it  would  be  a  con- 
vincing prooff  of  their  impartiall  juftice  if  they  (hewed  they  had 
no  regard  of  perfones ;  —  Tros  Rutilufve  fait  nuUo  difcrimine  hahebo^ 
and  that  he  had  his  releiff  of  them  who  ware  prefent  at  the  Conven- 
ticle referred  by  the  Aft,  and  he  might  as  weell  have  dilperled  them, 
as  my  Lord  Colinton  did,  and  for  which  he  had  the  Councell's  thanks. 
Anfwered,  That  the  tenentry  of  Scotland  was  fo  low,  that  they  had 
much  ado  to  pay  their  mailers  ferme,  much  leffe  pay  fines  for  Con- 
venticles; and  it  ware  a  unplealant  taflc  to  make  mailers  executioners 
for  harafiing  and  beggaring  of  their  tennents.  Nothing  would  doe,  but 
the  Alexandrian  fword  of  a  vote  did  cut  the  Gordian  knot,  tanquam 
ratio  ultima  regum. 


^  In  changing  or  taxing  of  holdings  in  Exchequer,  they  ensnare  the  party  by  offering  him  the 
declaration  if  they  suspect  him.    See  Act  2^  in  1670. 
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JEodem  die. — The  Earle  of  Lmlithgow  having  exhibited  a  complaint  A.  fol.26i,b. 
againft  Alexander  Milne,  Froveft  of  Lithgow,  that  he  had  refufed  fome  of  ^' 
his  fogers  quarters  and  vivers  in  his  toune,  as  they  ware  going  in  the 
countrie's  fernce  for  apprehending  and  bringing  to  Edinburgh  thefie  Hy- 
landers  that  had  oppreffed  the  Laird  of  Lawers ;  and  he  being  called  to  the 
bar  to  anfwer  for  him  felfe,  awowed  it  aU,  and  faid  he  had  reafon  to  doe  it, 
fince  thefle  companies  ware  owing  11  or  1200  tb.  Scots  of  arrears  in  that 
toune,  and  he  thought  they  might  pay  the  old,  ere  they  contrafted  new ; 
and  he  law  the  bute  of  their  malice  ran  againft  the  Burrows ; — ^with  fome 
fuch  impertinent  ftuff,  his  head  being  hot  with  wine.  The  Councell 
refented  it ;  and  Halton  (who  lik't  him  nather  for  his  refemblance  of,  nor 
dependance  on,  Eincarden,  and  for  contradifting  the  affair  about  the 
copper  money,  of  which  fee  infroj)  propofed  he  might  be  inftantly 
puniihed.  The  Advocat  aUedged  a  libell  ought  to  be  formed  firft;,  and 
given  to  him  to  anfwer.  It  was  anfwered  very  weell,  that  formality  needed 
not  heir,  fince  they  ware  all  ear  witnefles  of  what  he  had  fpoke,  and  fo 
might  proceed  fummarly  and  inftantly.  And  fo  they  voted  him  out  of  his 
Proveftxie,  declared  him  incapable  of  all  truft,  and  fent  him  to  prifon : 
Since,  upon  this  deprivation,  another  is  elefted  proveft,  and  upon  baill 
to  re-enter,  he  is  liberat  from  prifon,  efpecially  on  a  teftificat  bearing 
his  indifpofition.^ 

At  this  lame  tyme,  the  Secret  Councell,  at  the  defyre  of  the  Boyall  ib.  §  2. 
Burrows,  returned  and  re-eftablilhed  the  Staple-port  of  the  Scots  nation 
again  at  Campveer.     See  the  proclamation,  and  many  other  papers  anent 
this  matter,  aptul  me. 

The  Burrows  alfo  ware  prseparing  ane  addreffe  to  the  Secret  Goun-  ib.  §  3. 
cell  for  ordering  the   coining  of  more   copper  money  in  turners,  on 
this  pretence,  that  it  was  wome  out ;  which  was  only  to  gratify  Hal- 
ton,  and  could  not  be  legally  demanded  by  a  particular  Convention  of 
the  Burrows;  yea,  not  by  the  generall,  who  are  only  a  committee  for 


^  Halton  procured,  against  nixt  Conncellj  a  letter  from  his  brother  approving  what  they  had 
done  against  Provest  Milne.    However,  they  released  him  upon  baill. 
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Trade  outward  and  inward,  and  no  wheir  a  third  eftate,  but  when  a£- 
fembled  in  Parliament ;  and  the  emhafing  our  coin  by  too  much  copper 
money  is,  and  was,  one  of  the  grecTances  in  1673,  fitter  to  be  reftrained 
(fee  my  notes  on  it)  than  to  be  fupplicat  for.  See  29 'Aft  in  1449- 
(Vide  injroj  num.  506.) 

A.  fol.  264,  8*^  Navembm  1676. — ^Abemethie,  Ikipper  in  Leith,  contra  Cornelius 
Neilfon  and  Gilbert  Fyfie,  bailzies  their.  This  Abemethy  having  com- 
mitted a  ryot  in  Leith,  the  baiLries  convein'd  him  before  them,  and  fyn'd 
him  in  100  tb.  Scots.  Of  this  decreet  the  party  obtains  a  fufpenfion,  and 
intimats  it.  The  partie  injured  by  him  craves  lawborrows  of  him ;  the 
bailzie  commanding  him  to  find  lawborrows,  he  refuies,  wheiron  they  put 
him  in  prifon  ;  he  raifes  criminall  letters  before  the  Secret  Councell,  com- 
plaining of  wrongous  imprifonment ;  and  that  they,  after  intimation  of 
the  Lords  letters  of  fulpenfion,  had  proceeded  to  incarcerat  him  for  his 
fyne,  tho  they  wsre /un&i  officio^  and  that  they  did  it  Jpreto  mandato 
jtidicisfuperioris.  Anfwered, — They  did  not  imprifon  him  for  the  fine,  but 
for  refufing  to  find  caution  to  fecure  his  neibhour  of  bodily  harme.  Be- 
plied, — Offered  to  prove  it  could  not  be  for  that,  becaufe  he  was  12  bowers 
in  prifon,  ere  lawborrows  was  fought  of  him,  and  then  he  offered  caution, 
and  it  was  refufed.  Duplied, — Offered  to  prove  per  the  clerk,  officers,  and 
other  membra  curuB,  it  was  required  ere  he  entred  the  prifon  door,  and 
the  caution  he  offered  was  juftly  refufed,  becaufe  infufficient.  The  Coun- 
cell  ordain'd  the  man  to  be  fett  at  liberty,  he  paying  in  the  fine  to  the 
Shireff-deputes  of  Edinburgh,  who  had  alfo  conveened  him  before  them, 
and  fined  him,  qtw  jure,  quave  injuria  might  not  be  quseftioned  with 
Halton,  who  was  Shireff  principaU ;  yet  in  cumulative  jurifdiftions,  fuch 
as  this  was,  the  firft  attacher  is  preferred.  And  as  to  the  wrongous  im- 
prifonment, ordain'd  the  clerk,  officers,  and  other  members  of  Court  to  be 
examined  upon  the  occafion  theirof ;  whoife  depofitions,  after  fundry  dayes 
attendance,  on  the  Secret  Councell  being  advifed,  they  found  the  Magif* 
trats  had  done  no  wrong,  and  theirfor  aifoilzied  them.  Bailzie  Neilfon 
urg'd  to  have  him  cenlhred  for  murmuring  [againft  the]  magiflracy, 
but  it  was  not  noticed.    He  was  alfo  of  the  opinion  that  he  might  have  pro- 
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ceeded  and  decreeted  notwithftanding  the  fufpenfion,  fince  it  was  raif^d 
before  he  had  pronounced  fentence,  and  fo  related  to  a  non-ens^  and  be- 
hoved to  raife  a  new  fufpenfion ;  but  it  was  told  him  it  was  not  fefe.  Some 
think  the  baibdes  of  regalities,  barronies  or  brughs  royall,  and  Shireffs, 
are  ftinted  in  their  fines  for  blood  to  50  tb  Scots. 

16  Nonembris   1676.— Supra  at  number  498,   §  3^  we  have  made  A.  fol  264., 
mention  of  a  petition  was  praeparing  from  feme  of  the  Burrows,  for 
licence  to  import  forrain  gold  and  filver,  and  coining  more  copper  money ; 
which,  tho  caft  in  in  the  crampet,  yet  was  the  main  defigne  of  the  bill,  and 
the  reft  ware  but  as  a  fugred  pill,  to  make  this  glyde  over  moft  currently. 
This  day  the  bill  was  prefented.     The  firft  part  of  it  anent  Spanifli, 
French,  and  other  forrain  fpecies,  alledging,  amongs  other  caufes  of  the 
decay  of  trade,  the  not-importation  of  money  is  one ;  and  this  propofal 
is  the  heft  remedy  theirof,  needs  not  be  heir  fet  doune,  becaufe  we  have  the 
proclamation  iihued  furth  upon  it  in  print,  only  they  have  not  printed  that 
part  which  relates  to  the  licence  of  ftamping  turners.   On  the  reading  of  the 
bill,  fundry  of  the  members  of  the  Secret  Gouncell  was  ready  to  applaude 
it,  and  defire  to  have  it  committed.     Sir  A[ndrew]  Ramfay  of  Abbotihall 
craved  to  fee  who  fubfcrived  the  bill.     Anfwered,  The  Proveft  of  Edin* 
burgh,  as  prsefes  of  the  meeting,  in  name  of  the  Burrows.    He  replied, — 
Theffe  gentlemen  ware  hurgefles,  but  could  not  be  called  the  Burrows ;  for 
their  Convention  met  but  once  a  year,  and  hes  no  power  to  delegat ;  and 
even  the  generaU  meeting  had  no  power  to  medle  beyond  what  was  con- 
tained in  the  heads  of  the  miffive  calling  them  togither,  of  which  coinadge 
was  none.     Nixt,  he  behoved  to  take  the  freedome  to  fay,  that  the  firft 
part  of  the  Aft  anent  forraine  coins  was  but  to  debate  on  the  king  of 
Spain's  gold,  a  thing  we  would  not  be  much  troubled  with;   And  for 
copper  money,  he  conceaved  it  could  no  way  be  of  advantadge  to  the 
country,  fince  there  was  ib  great  a  fuperfeetation  of  it  already,  that  we 
ware  likely  to  he  oppreft  with  it ;  eQ>ecially,  confidering  that  England, 
having  now  made  copper  money  of  their  own,  our  turners  that  went  the 
lenth  of  Torkihire,  will  regorge  and  tume  back;   and  for  our  copper 
moneys  influencing  and  advancing  trade,  he  craved  leave  to  differ,  fince 
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trade  coniifted  in  export  and  import,  and  turners  could  be  ufed  in  nather ; 
That  the  matter  of  coining  money  is  one  of  the  greateft  concemes,  and 
moft  important  of  the  kingdome,  and  hes  ever  been  ouned  and  aflerted 
by  the  King  and  Parliament  as  fuch ;  and  he  remembers  he  hes  red  ane 
old  Aft  of  King  James  the  2^,  (it  *8  the  29  Aft  in  1449,)  difcharging  to 
ftrike  money  without  command  of  the  King  under  his  Great  Seall ;  and  of 
a  later  Aft  of  King  James  the  6^,  (it's  the  17  Aft  in  1567»)  prohibiting 
any  lay'd  money  to  be  made  without  confent  of  the  3  eftates  of  Parliar 
ment.  All  the  anfwer  this  got  was  from  Craigie,  the  Juftice-Clerk^  That 
if  this  particular  Convention  was  not  warranted,  the  nixt  generall  meeting 
might  authorize  what  they  had  done,  or  elfe  difapprove  and  cenfure  it. 
AbotftiaU  replied,  that  was  not  eneugh,  the  Councell's  authority  was  in* 
croach't  upon,  who  are  more  proper  to  confider  of  coinage  then  5  or  6 
burgers,  who  had  no  power ;  for  he  knew  the  confiitution  of  a  Conven- 
tion as  much  as  any  at  the  table  could,  his  employments  that  way  hav- 
ing inftrufted  him ;  it  is  one  of  the  maine  concemements  of  the  goveme- 
ment  of  the  ftate,  and  it  might  have  fett  thofle  gentlemen  to  have  in- 
formed, and  not  to  have  petitioned  his  Majefty*s  Councell  to  their  dutie, 
&c.  Lord  Lithgow  alledged.  Their  was  a  great  fcarcity  of  turners  in  the 
country,  and  it  was  verie  neceflkr  the  bill  ihould  be  committed.  Abotf- 
hall  repartied,  He  knew  no  penurie  in  the  places  he  frequented ;  and  as 
for  committing,  he  thought  fuch  ane  affair  was  not  to  be  hudled  up,  but 
to  be  agitat  and  debate  in  full  Coupcell ;  for  the  event  of  committments 
was,  that  the  thing  ordinarly  paft  upon  the  truil,  credit,  and  report  of  the 
members  of  the  committee,  whofle  care  perfones  are  loath  to  call  in 
doubt :  But  fince  he  found  fo  many  encline  to  commit  it,  and  it  might  be 
his  lot  never  to  have  another  occaiion  to  argue  the  affair,  and  theirfor 
he  behoved  to  mind  them  what  outcry  the  black  money  made  in  James 
the  3^'"  tyme ;  what  complaints  ware  againft  it  in  1641,  as  appears  from 
the  6^  Aft  of  that  Parliament,  pag.  79 ;  and  it  may  be,  it  wiU  not  be 
improper  that  amongs  the  greevances  of  the  lait  Parliament  1673,  the 
copper  coine  was  not  the  leiil  ;i  (See  the  complaint  of  it  fett  doune  in  the 

1  See  the  folio  manuscript  £•  5^  Martij  1681  ancnt  the  cndng  up  the  mark  peices^  pag.  191. 
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Hiftory  of  jthat  Parliament  apud  me,  pag.  65  etjeqq.)  and  he  hop't  the 
Conncell  would  not  countenance  any  thing  of  fo  generaU  diflike.    Halton 
gave  this  a  very  fober  retume,  and  only  faid,  Greevances  was  not  namen 
juris.    Then  it  was  put  to  the  omnipotent  wote  [vote],  and  a  committee 
was  carried.  But  in  regard  Abotihall  feemed  to  underftand  fo  perfitly  the 
afiair,  it  was  mov'd  by  one  he  might  be  upon  it,  and  one  of  the  fix ;  which 
was  done ;  yet  they  ware  feared  to  call  him.   Theirafter  they  had  fundrie 
meetings,  yet  delayed  to  make  any  report  till  the  27  of  Februar  I677y 
3  moneths  and  a  halfe  theirafter ;  at  which  tyme  AbotihaU  ]>ertinently  en- 
larged all  the  former  grounds  againft  it,  tho  the  Earle  of  Einghome  was 
hounded  out  to  borrow  the  lend  [to  give  the  loan]  of  his  tongue  for  that 
day ;  but  he  was  not  minded  to  fneak  from  his  compearance.    The  vote 
determin'd  the  controverfy,  wheirin  Abotihall  was  leftfoltis  in  the  negative ; 
and  the  ArchBifchop  of  S^  Androis^  was  pleafed,  in  face  of  the  Councell,  to 
lay,  ^*  That  bolt  was  fbon  (hot."   This  went  not  without  ane  anfwer ;  for  it 
was  boldly  told  him  that  proverb  was  only  ufed  for  foolls :  In  his  ^^No"  he 
had  ierv'd  his  confcience,  and  he  could  not  underftand  how  any  ihould  be 
quarrelled  for  their  vote,  fince  all  ware  free  and  fworne  to  give  their  opinion. 
The  Bifchop  would  have  detorted  this,  as  if  he  had  refleded  on  him  as 
a&iDg  inconfcientioufly,  and  thought  Halton,  for  whom  he  was  fighting, 
ihould  have  concerned  himlelfe  in  it ;  but  the  CounceU  ware  not  difpofed 
to  efpoufe  quarrells. — ^And  thus  ended  that  heat  in  CounceU,  whoffe  A£t 
will  put  above  4000  ib.  Englifli  of  free  profit  in  Halton's  pocket;  for 
the  pound  of  copper,  which  they  buy  for  16  ihiling  Scots,  will  afford 
tfaem  when  ftamped,  36  or  40  Ih.,  fo  that  they  have  the  one  halfe  of  the 
other;  allowing  them  belyde  6  pence  on  each  tb.  for  their  pains  and 
workmanfhip. 

Ultimo  Novembris  1676. — This  day  the  tonne  of  Dundy  was  conveined  A.  foL  267, 
by  my  Lord  Halton  before  the  Secret  CounceU,  for  judging  a  ryot,  which 
only  belonged  to  him,  and  refufing  to  keep  prifoners  for  him,  &c.  con- 


'  The  designe  of  churcliinen  in  jadieatories^  is  mainly^  nequid  detrimenii  Ecduia  capiat,  like 
the  Ronum  TrihrnijilMM  for  that  Bepuhlick. 
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forme  to  the  decreet  he  had  got  againft  them :  (  Videjupra^  Sept'  1676^ 
nmn.  495.)  He  got  their  Froveft  and  Baillies  imprifoned  in  the  tolbnith 
of  Edinburgh,  and  fined  the  Proyeft  in  4000  mks^  and  each  of  the 
Baillies  in  3000  mKs. ;  and  the  toune  of  Dundee  ordained  to  find  caution 
of  lawborrowsy  under  the  paine  of  20,000  mSs.,  for  Halton  and  his  fer- 
vands  fecurity  at  the  hands  of  all  the  inhabitants  of  Dundy: — ^Which 
was  thought  yery  ftrange  and  hard  to  bind,  for  the  humors  of  peeple, 
who  might  in  a  pike  to  the  Magiftrats  caufe  them  incurre  the  fedlzie ;  and 
it  wants  ane  ordinar  ftile.     This  caufed  great  outcry. 

A.  fol.  267,  Modem  die. — Strauchan  of  Glenkindies  remiffion  being  prefented  this 
day  in  Councell,  was  ftop't  and  oppofed  by  his  Majeflie's  Adyocat, 
Becaufe  it  was  not  paft  the  fealls,  no  aflythment  nor  letter  of  llayns; 
and  2^,  It  boor  only  remitting  of  flaughter ;  wheiras  this  was  a  moft 
grofle  and  infamous  murder,  with  moft  odious  circumftances,  whille  the 
poor  man  was  under  his  power;  and  fo  falls  under  the  cafe  of  that 
ftatutorie  treafon,  mentioned  in  the  A€t  Pari.  1587,  and  fo  wiU  forfait 
his  lands,  and  no  remiffion  can  be  giyen  of  fuch.  (  Vide  alibij  in  my  collec- 
tion of  the  Occurrents  of  the  Seffion  at  the  3^  of  Januar  1677,  a  letter  from 
the  King  ftopping  it)  Haying  made  his  efcape,  he  was  apprehended  and 
incarcerat  of  new  again. 

A.  fol.  267,  &^  Decembris  1676.— Fordell  Henderfone,  as  air  of  tailzie  to  Monteith 
of  Bandifoord,  obtained  at  Secret  Councell  the  charter  kift  to  be  giyen 
up  to  him,  and  Monteith  of  Carybber  to  be  difpofleft  and  himfelfe  put  in 
pofleffion ;  becaufe  the  beginning  of  Carybber's  pofleffion  was  precarious, 
as  a  £BL£bor,  and  the  difpofition  by  which  he  acclamed  the  eftate  was 
fufpe£ted  of  faUehood,  and  improbation  of  it  depending  before  the  Lords 
of  Seffion.  It  was  wondred,  how  the  Councell  could  find  this  a  competent 
bufines  for  them,  it  nather  being  a  ryot  nor  metus  majaris  tumultus^  but 
meerly  ciyill.  When  the  improbation  came  to  be  tryed,  in  Februar  1677, 
their  being  only  2  fubfcryying  witnefles  in  the  difpofition,  one  of  them, 
who  had  been  Bandyford's  fenrant,  and  who  was  mightily  fufpefted  to  be 
bribed,  difouned  his  fubfcription ;  which  tells  us,  that  frequent  error  of 
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taking  the  fubfcryrers  otme  men  fervants  or  fones  to  be  witnefles  in  the 
wryts  granted  by  them.  Mr.  G«o.  Norvell  ever  advyfed  that  wryts, 
efpecially  if  of  moment,  Ihould  be  fubfcryyed  before  famous  and  honeft 
witnefles ;  and  yet  it 's  little  looked  to,  which  draws  many  writs  in  hazard, 
mean  fellows  being  eafily  corrupted  to  deny  their  fubfcriptions. 

JEodem  tempore. — The  members  concerned  in  the  BoyaU  Fifching  A.fol.207,b. 
Company  (of  whom  fee  alibi  in  my  obferves  on  the  Parliament  1672,) 
met  at  this  tyme  to  choice  manadgers  and  direftors;  wheir  Halton 
ruled  all  by  getting  the  King's  50  votes  afiigned  to  him  by  the  King's 
letter;  his  brother  and  the  Dutch^fle  their  10  votes,  and  his  oune 
2 ;  for  every  100  ib.  fterling  gives  a  vote :  Now,  by  thir  62  votes  he 
was  the  major  part,  and  carried  what  he  liked,  for  their  will  not  be  62 
perfones  in  the  company  beiides  thefle.  This  was  thought  ane  very 
extraordinary  way  of  doing  bufines ;  only  they  who  have  put  in  moft 
ftock  into  the  fociety  ought  in  reafon  to  have  the  greateft  fhare  in  the 
govemement  and  adminiftration  of  it.  By  the  refult  of  the  compts, 
it  was  found  they  would  get  double  their  annuelrent  for  the  laft  year's 
venture. 

Modem  tempore  in  Decembris  1676. — The  King  wrot  a  letter  to  the  A.  fol.  269, 
Lords  of  Seflion  anent  the  (hip  called  the  Cahner,  with  Sir  lionelJenkins,  ^*  ^^,511. 
one  of  the  Judges  of  the  Admirality  of  England,  complaining  the  Lords 
ihould  have  declared  that  (hip  prize  only  becaufe  fome  few  in  the  (hip  ware 
Hollanders ;  which  could  not,  in  law,  infe6t  the  reft.  This  was  charged 
upon  John  Inglis,  and  he  blamed  for  informing  the  Suedes  refident  and 
the  CoUedge  of  Commerce  at  Stockholme.  The  Lords  wrot  a  vindica- 
tion of  themfelfes  in  that  affair,  and  a  defence  of  our  cuftome  for  not-pub- 
lication  of  the  teftimbnies  of  the  witneflTes  wheirupon  it  was  adjudged  and 
found  prize :  tho  it  was  alledged  this  concealment  was  only  uied  in  Courts 
of  squity  in  other  parts  of  the  world,  wheir  the  parties  get  not  leive  to 
heir  the  witnefles  depofitions ;  but  in  all  Courts  of  law,  (fuch  as  is  the 
Seflion,)  all  the  world  over,  the  depofitions  of  the  witnefles  are  patent, 
and  are  fo  with  us :  for  their  be  few  parties  and  their  advocnts  but  viis  et 
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modis  they  get  a  fight  of  the  teftimonies.  It  would  ieeme  this  apologie 
hes  not  fatiffied ;  for  the  King,  notwithftanding  theiro^  by  his  letter  in 
April!  1677}  hes  called  for  the  depofitions  and  haill  minutes  of  that  proces 
to  be  tranfmitted  to  him :  and  ordains  the  parties  concerned  to  attend 
him  at  Whitehall :  and  John  Cunyghame  of  Entirken,  the  King's  wryter, 
raifed  the  fummonds  for  that  effeft,  being  of  a  new  ftile,  and  unheard 
of  before :  Which  is  a  moil  extraordinary  aft,  and  aftoniihed  all :  for, 
belydes  that  it  may  be  ufed  as  ane  argument  of  our  dependence  on  Eng- 
land, all  other  procefles  may,  on  mifireprefentation,  be  remanded  to  Court, 
and  revifed  and  recanvafled  their.  So  it  is  a  fore  wipe  upon  the  Lords, 
as  fufpeft  of  great  injuftice,  and  is  1>y  the  moft  knowing  perfones  called 
20  tymes  worfe  than  Almond's  appeall  from  them  to  the  Parliament,  or 
the  Advocates  addrefle. 

But,  in  the  beginning  of  June  1677,  his  Majefty  being  better  informed, 
wr3rts  doune  a  new  letter  to  the  Lords,  retrafting  the  former,  and  declar- 
ing the  decifions  of  the  Sefiion  ihall  be  ultimat  and  definitive,  &c.  Tet  fee 
the  treaty  marine  betuen  our  King  and  the  French  in  February,  1677,  article 
12 :  it 's  hard  to  make  the  King  contradift  himfelfe  in  a  moneth's  tyme. 

A.  foL  298,       27  Jtdij  1677. — The  cafe  of  the  Calmer  fhip  (de  quo  vide  fupra  num. 
^'  517,  §  111)  being  again  debate  this  day,  the  Lords,  of  new,  adjudged 

that  ihip  and  found  it  prize :  And  the  Frefident  tartly  rebuked  John 
Inglis  for  blowing  up  the  poor  ftrangers,  and  making  them  beleeve  the 
Lords  had  done  them  open  and  manifefi;  iniquity  and  injuftice,  and 
ather  underftood  not  or  decerned  not  conforme  to  the  Law  of  nations. 
But,  on  the  31  of  Jully,  Jo.  Inglis  having  obtained  a  new  hearing,  they 
fuftained  this  defence,  relevant  to  liberat  and  free  that  Calmer  fliip ;  that 
Secretarie  Coventrie  had  a  power  to  firaught  the  ftiips  ather  of  enne- 
mies,  or  allies,  or  neutralls,  for  his  Majeftie's  fervice  ;  and  that  this  (hip 
was  one  which  was  accordingly  fo  fraughted  by  him.  And  upon  this  knack, 
in  a  trace,  did  the  Lords  retraft  4  confecutive  fentences  of  their  oune 
finding  it  prize ;  and  they  now  declared  it  free,  for  it  was  generally  opined 
to  be  a  free  fliip.  Some  thought  Lauderdale  influenced  this  change. 
Their  was  much  debate  in  this  caufe  from  the  Law  of  nations. 

A.  fol.  310,       7  February  1678.— This  day  the  Lords,  of  new,  advifed  the  ai&dr  of 
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that  prize  ihip  called  the  Calmer ;  and  becaufe  of  John  Inglis,  advocat, 
his  paffion  in  this  aftion,  anagranunatized  the  clamor :  and  found  the 
alledgeance  of  competent  and  omitted  was  juris  pqfitivi  and  municipally 
and  fo  extended  not  to  ftrangers ;  but  that  the  alledgeance  of  proponed 
and  repelled  was  aUeriusforiy  and  touched  the  foverainety  of  the  Courts, 
and  would  meet  ftrangers  as  weell  as  others.  And  to  knock  the  haill 
bafinefle  on  the  head  by  the  oyerruling  power  of  the  King's  letter,  im- 
petrat  by  the  Suedes  embaflador,  and  complaining  of  the  Lords  procedor 
in  the  nmtter, — ^for  their  ware  4  confecutiye  decreets  finding  it  jprize, — they 
indireftly  reverfed  all  they  had  done,  and  took  it  quite  of  the  fyle,  and 
found  it  a  free  fhip,  unlefs  Souton  the  mafter  of  it  Ihould  depone  upon 
oath  that  it  belonged  to  Holland.  Now,  Souton  was  clear  to  depone  the 
contrare ;  and  this  did  fo  order  the  probation,  that  if  Souton  had  dyed 
medio  temporcj  the  ihip  would  have  been  limply  free. 

13  Decemhris  1676. — ^Mr.  Bichard  Maitland,  minifter  at  Nig,  perihues  A.  fbl.  270, 
Sir  Jo.  Forbes  of  Monymuik,  Meinzies  of  Fitfodells,  &c.,  his  parifhioners, 
before  the  CommiiBon  for  Kirks,  for  ane  augmentation  of  his  ftipend  the 
lenth  of  the  Aft  of  Pari. ;  they  fay  the  Bifchop  of  Abirdeen  had  ordered 
all  the  miniifters  in  his  diocefle  whofle  ftipends  ware  under  8  chalders  of 
wiftuaU  to  perihue  to  get  them  made  up.  Amongs  fundry  defences, 
(which  iie  in  the  Information)  this  was  one  that  MonymuCk's  teynds  could 
not  be  affefted  or  burdened  with  any  augmentation,  becaufe  he  had  bought 
his  teynds  and  obtained  them  on  the  refignation  of  the  Marquis  of  Hamil- 
ton (who  was  Lord  of  ereftion  of  the  Abbey  of  Arbroath,  to  which  thir 
teinds  belonged,)  in  1618,  hseretably  difponed  to  him  cum  decimis  incltifis^ 
and  theirfor,  having  fo  oneroufly  acquired  them,  they  could  not  be  clogged 
or  deftined  fo  long  as  their  was  other  free  teinds  unbought  and  not  in  fo 
fitYorable  a  cafe  in  the  parifb.  2^,  They  could  not  be  affefted  at  all, 
becanie  we  offered  to  prove  that  the  lands  of  Monymuik,  ftock  and  teind, 
was  ane  ecclefiafticall  few  of  the  abbacy  of  Aberbrothick,  (to  which  re- 
ligious houfe  they  ware  vowed  by  King  David,  that  fair  fanft  to  the 
croun,  when  he  went  againft  Donald  of  the  Ifles,  if  he  ihould  retume 
profperous,)  who  being  monks  of  the  Ciitercian  order,  their  teynds,  both 
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by  the  canon  law,  cap.  10  et  34,  extra  de  decimis^  and  our  law,  (....) 
are  declared  free  of  all  burden.  If  that  cloiftare  ware  Ciftercians  I 
cannot  tell ;  fome  fay  in  their  foundation  they  are  fb  called,  but  in  the 
lift  I  have  of  all  the  Monafteries  in  Scotland,  they  are  called  Turanenpu 
or  Tironenfes^  quafi  tirones,  nomtij.  (See  Bofle's  View  of  all  religions.) 
But  if  their  be  no  other  teynds,  it  ware  hard  on  this  to  defraud  the 
church  of  that  which  is  naturally  her  patrimony,  as  the  teinds  are  called. 
Aft  10,  Pari.  1567,  but  if  their  be  any  other  teynds,  they  ihould  be  free 
and  excemed. 

I  find  now  Arbroath  was  a  conyent  of  Benediftin  monks,  from  the 
charters  of  Torrie ;  fee  a  compend  of  them.     They  are  called  Turonetyen 
from  the  Benediftin  abbey  of  Marmouftier  at  Tours. 
A.  fol.  290,       26  Junij  1677. — ^In  the  aftion  perfliued  before  the  Commiffion  for  the 
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plantation  of  Kirks,  at  the  inftance  of  Mr.  Bichard  Maitland,  minifter  of 
Nig,  againft  Monymuik  and  others,  for  ane  augmentation  of  his  ftipend, 
I  aUedged  it  was  none  of  the  beft  charafters  of  a  minifter  to  endanger 
Chriftian  charity  and  the  breach  of  that  fpirituall  union  betueen  him  and 
his  flock,  for  100  marks  more  ftipend ;  that  augmentations  and  proroga- 
tions ware  correlataj  went  pari  pqffu^  una  pqfito^  ponitur  et  alterumjublato 
uno  tottitur  et  alteram  ;  that  they  ware  like  thing  and  it's  price,  and  their- 
for,  wheir  prorogation  could  not  take  place,  nather  could  ane  augmentation, 
becaufe  they  could  not  remunerat  nor  recompence ;  but  heir  no  prorogar 
tion  was  prseftable,  becaufe  they  had  the  heretable  and  perpetuall  right 
of  their  tejmd, — ergo^  they  could  not  be  burdened  with  ane  augmentation. 
2^,  DecinuB  incktftB^  by  the  law  of  Scotland,  have  ever  been  freed  fr*om 
all  burden  of  ftipend,  becaufe  they  are  not  repute  to  be  teinds,  but  a  part 
of  the  ftock ;  fee  Craig,  pag.  102,  who  calls  them  decimas  garhales^  the 
that  word  alfo  lignifies  perfonage  teinds;  fee  Stair's  Syfteme,  titulo  of 
teynds,  §  .  And,  for  proving  the  alledgeance,  I  produced  a  charter 
granted  by  the  Abbot  and  Convent  of  Arbroath  in  1544,  granting^^tM^tim 
perpeiuvm  decimarum  garbalium  of  the  halfe  lands  of  Torrie ;  (fee  a  fum- 
mary  of  the  faid  charter  in  another  manufcript.)  Fitfoddells  produced  for 
proving  that  his  teynds  ware  included  alfo,  a  charter  both  of  ftock  and 
teynd,  wheirin  his  teynds  ware  exprefly  defigned  decimce  incluftB. 
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Alledged  1%  againft  Monymufk's  chartor,  that  it  did  not  prove  his 
teynds  to  he  truely  decinuB  inclufiBj  which  are  only  fuch  as  ware  nurupiam 
antea  a  JbhJeparaUB^  and  are  prefumed  to  have  heen  fewed  out  hefore 
the  Councell  of  Lateran,  hut  Monymu(k*s  ware  not  fuch,  for  in  the  nar- 
rative it  was  confeft  they  had  been  formerly  under  tack,  qucB  locari  pritis 
JoUUeJunt.  Nixt,  they  ware  actually  feparat  from  the  ftock,  in  fo  far  as 
he  had  a  feparat  charter  for  them.  3^,  They  ware  not  defigned  incliLfce^ 
but  only  garbales.  4^,  They  ware  feparat,  in  fo  far  as  they  payed  a  dif- 
tinft  reddendo  and  duety,  viz.  28  bolls  of  wiftuall  for  them,  which  was 
ane  evident  demonflration  that  they  had  been  feperatly  valued;  and 
their  was  no  other  objeftion  againft  Fitfoddell's  charter,  cum  decimis 
inclufiSf  for  evincing  that  his  teynds  ware  not  truly  of  the  nature  of  theife 
decinuB  inclufa^  to  which  the  law  hath  given  fuch  a  Ipeciall  priviledge 
and  exemption,  but  only  this  laft :  Monymuik's  charter  lay  open  to  all 
the  forfaid  exceptions. 

After  many  reafoniogs,  the  Commiffion,  on  the  25  of  Jully  1677,  gave 
him  270  mks.  of  augmentation,  and  impofed  it  all  upon  Monymufk 
and  Eirkhill,  conforme  to  their  rentalls  in  proces,  viz.  250  mks.  per 
annum  on  Monymufk,  and  30  mks.  yeirly  on  Kirkhill,  referving  al- 
wayes  to  difcufle  the  point  of  right  before  the  Judge  Ordinar,  (id  eft^ 
the  Lords  of  Seffion,)  at  the  difcuffing  wheirof,  if  it  appear  that  Fit- 
foddell's right  to  his  teinds  is  not  truely  of  the  nature  of  decimcB  in^ 
cltffoBf  then  he  is  to  releive  them  pro  tanto,  and  to  bear  a  proportionall 
part  of  the  augmentation,  conforme  to  the  rentall  of  his  lands  in  that 
parifh,  produced  in  proces.  This  was  a  ftrange  and  extraordinar  re- 
fervation,  and  reflefted  extreemly  on  the  knowledge  of  the  members  of 
the  Commiffion,  as  not  of  that  reach  to  determine  what  ware  truely 
iecimcB  inchifcB  and  what  not,  as  the  15  Lords  can.  It  was  the  Frefi- 
dent's  cue  to  fugillat  the  Bifchops,  and  to  cut  Commifar  Monro,  its  clerk, 
(hort  of  all  the  benefit  he  could ;  and  he  feimed,  in  his  own  opinion,  not 
to  be  convinced  ather  that  Fitfoddell's  charter  did  truely  containe  decimas 
inclufM.  It  is  not  ufuaU  to  bring  decreets  of  the  Commiffion  to  be  re- 
canvaft  before  the  Seffion,  the  this  is  rather  a  reference  of  a  hard  kemell 
in  law  to  them  that  are  moft  ufed  in  breaking  them :    Yet  I  remember  on 
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the  27  of  Januar  1670,  (mdejiipra^  num.  III9)  Mckeiiizie  canira  Mck^ 
GofTuird  fuftained  himfelfe  judge  competent  to  a  reduftion  of  a  decreet 
of  the  Lords  of  the  Plat  for  Kirks,  tho  the  Advocat  declined  it.  The 
truth  is,  it  heing  a  Committee  of  Parliament,  is  at  leift  co-ordinat  with 
the  Seffion ;  fee  Mck.'s  Criminalls,  part  2^,  tit.  3,  of  the  Jurifdiftion  of 
the  Parliament,  pag.  366.  Their  are  no  decinuB  inclufoB  with  us,  hut 
luch  as  ware  fo  pofleft  and  holden  and  repute  hefore  the  29  A£t  in  1587, 
annexing  all  the  kirklands  to  the  crown.  As  for  the  rights  of  kirklands 
granted  after  March  1558,  (hecaufe  then  the  Beformation  prsvailling, 
churchmen  did  willfully  dilapidate  their  rents  and  benefices,)  they  are 
null,  tg/o  jure^  by  the  88  Aft  Pari.  1564,  unlefle  they  ware  confirmed 
by  the  King,*  who  came  in  place  of  the  Pope ;  fee  Craig,  Feud.  pag.  108. 
In  profecution  of  the  forfaid  refervation,  Monymuik  hes  raifed  his  proces 
of  Declarator  before  the  Seffion  againft  Pitfoddells,  for  bearing  a  propor- 
tionall  part  of  the  augmentation,  his  teynds  not  being  the  priviledged 
decimcB  inclu/a.  See  the  12  of  Jully  1678  (it  is  pag.  18)  wheir  it's 
decided  they  are  not  incltifie. 

A.  fol.  27i«  About  this  tyme,  in  December,  [Robert]  Baillie  of  Jerefwood,  and 
Andrew  Stevinfon  merchand^  ware  imprifoned  and  fined  in  500  ib. 
fterling,  for  aiding  the  efcape  of  Mr.  Kirkton,  ane  outlawed  mimfter, 
and  brother-in-law  to  Jerefwood,  out  of  the  hands  of  Captain  CarftairSt 
who  was  apprehending  him,  and  fince  is  in  a  great  remorfe  and  angiiifh 
of  fpirit  for  it. 

My  Lo.  Lauderdale,  to  engratiate  himfelfe,  caufed  Jerefwood's  fyne  to 
be  remitted  to  him  in  September  1677. 

A.  fol.  271,       20  Decembris  1676. — This  day  the  three  M'Gibbons  ware  condemned  in 

No.  525. 

the  Criminall  Court  to  be  hang'd,  and  ware  put  up  in  chains  betaen 
Leith  and  Edinburgh,  for  robbing  the  Laird  of  Lawers  in  his  oune  houfe ; 
he  cheated  them  and  cullied  them  by  a  forg'd  remiffion,  which  was  fcarce 
piafraus  ;  only  it  was  thought,  fuch  robbers  and  enemies  to  mankind  and 
humane  fociety  deferred  to  be  hunted  and  caught,  as  we  doe  with  wild 
beafts,  by  netts  and  aU  means,  per  fas  vel  nefas. 


1677.  OF  SCOTISH  AFFAIRS.  137 

4**  JanuaHj  1677. — Wheir  deprsedations  are  made  by  the  Hielanders,  A.  fol.  272, 
(for  whom  the  clans  are  caution,)  if  intimation  be  duely  made  at  fuch  and 
fuch  places  by  a  notar,  and  inftruments,  then  Major  Grant  and  the  heads 
of  the  clans  are  bound  to  refound  the  domage ;  and  his  peniion  furth  of 
the  Trefurie,  for  keeping  thelTe  countries  peaceable,  may  be  arreifted  for 
the  fame,  tho  commonly  penfions  are  not  arreftable. 

Modem  tempore. — The  Lords  at  this  time,  by  their  Aft,  renewed  that  A.  fol.  272, 
part  of  the  Aft  of  Parliament  and  regulations  about  the  calling  of  the 
roU,  and  what  is  not  brought  to  ane  Aft  or  Decreet  to-day,  that  it  be 
marked'  and  called  to-morrow ;  and  in  caife  the  perihuar  iniift  not  the 
2^  tyme,  then  to  delet  it ;  and  not  to  be  heard  again,  till  it  be  of  new  en- 
rolled, and  come  in  behind  all  that  is  before  it  in  the  book  of  enrolment : 
By  which  rule,  if  obferved,  they  fweep  clean  before  them.  But  it  was 
made  for  the  weak  Lords ;  becaufe  many  perihuars  ihun'd  to  infift  before 
them.     Vide  this  renewed  1^  Novembris  1677,  numero  644, 

JEodem  tempore. — Sir  Androw  Bimy  and  fome  of  the  Conformift  A.fol.272,b. 
Adyocats  having  made  ane  Aft^  to  feclude  noblemen  and  all  other  ^' 
perfones  whatfoever  from  entring  unto  the  Advocats  their  roume  and 
walk  :  much  ombrage  and  difcontent  was  tane  theirat,  as  I  have  marked 
in  my  Seffion  occurrents,  2^  Januarij  1677.  The  Earles  of  Dalhouffie, 
Home,  &c.,  with  the  Lord  Forrefter,  came  one  day  and  required  leave 
to  enter,  and  the  keeper  refufing,  they  took  inllruments  in  the  hands 
of  2  notars  they  had  brought  with  them ;  wheiron  they  gave  in  a  com- 
plaint to  the  Secret  Councell,  founded  on  their  peerage,  and  that  they 
had  ever  been  in  polTellion  of  it,  and  that  their  bufines  might  fuffar 
elfe.  The  Secret  Councell,  after  fome  heat,  referred  it  to  the  Seffion, 
who  called  the  parties  nixt  day.  Sir  G.  Mck[einzie]  alledged,  they 
ware  fo  crouded  with  throngs,  that  it  was  the  hedges  intereft  not  to  come 
in,  and  difturb  thofle  who  ware  met  there  only  to  doe  their  bufines ;  and 

*  The  reason  of  this  Act  waa^  because  they  drew  up  onlj  with  the  late  entred  Advocats  and 
disoooiitenanced  the  Conformist  onesy  for  which  caose  the  President,  &c>  caused  make  die 
•aid  Act  for  excluding  thenu 

S 
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that  he  had  feen  the  £[arle]  of  Graufiird  kept  at  the  door ;  and  that 
during  Sir  6.  Lockhart's  oune  govemement  there  was  ane  Aft  for 
feclufion  of  all  but  Advocats  made.  Sir  6.  anfwer*d,  Their  was  no  fnch 
Aft  in  the  Books,  nor  could  be  ihowen.  Mckeinzie  replied.  It  was  a  part 
of  his  arbitrary  tyranny,  if  it  was  not  recorded.  This,  and  feme  other 
harfh  expreffions,  Mr.  Greorge  Bannerman  refenting,  attended  Sir  6. 
Mckeinzie  at  12  a  cloak  that  day  and  gave  him  a  challenge ;  wheirof  the 
Frefident  and  fome  other  Lords  being  informed,  they  put  them  both 
under  arreift,  and  nixt  day  citing  them  before  them,  caufed  them  find 
caution  to  keep  the  peace,  under  the  pain  of  10,000  mts.,  and  proffer*d 
them  a  bond  to  be  fubfcryved  for  that  effeft;  which  Mr.  G[eorge]  B[an- 
nerman]  refuiing,  was  ordered  to  prifon,  but  was  only  attended  by  a 
maifler  till  6  a  cloak  at  night,  at  which  time  he  engadged. 

The  Lords  fell  upon  fundry  modells  of  the  Utter-houfe  to  pleaie  the 
Lords  and  others;  but  it  was  to  no  purpofe. 

A.  fol.  272,  Eodem  tempore. — Bailzie  Charteris  about  this  tyme  emprifon*d  Mr. 
Thomas  Baird  in  the  Tolbooth  of  Edinburgh,  wheirupon  a  great  com- 
plaint was  made  by  the  Advocats.  See  the  llorie  of  it,  and  about  the 
priviledges  of  Advocats,  and  anent  the  Toune*s  officers  poinding  a  filver 
difli  from  Greorge  Stewart,  advocat,  for  not  paying  annuity,  &c.,  in  my 
manufcript  containing  the  Occurrents  emerging  in  the  Seffion,  pag.  4,  4^. 

A.  fol.  273,  24  JanuariJ  1677.— This  day,  the  cafe  of  the  Tortoife  (hip  was  debate 
betwixt  the  King's  frigat  and  a  Scots  caper:  This  (hip  being  firft  dif- 
covered  by  the  King's  frigat,  and  fo  difenabled  by  its  canon  that  it  could 
not  have  efcaped, — ^in  come  other  2  Dutch  (hips  to  refcue  and  bring  it  off; 
the  King's  (hip  being  engadged  in  difcu(Bng  of  them,  Captain  Ranken, 
commander  of  a  Scots  privateer,  comes  in  upon  it's  play,  and  feizes  upon 
the  Tortoife,  and  carries  it  away.  The  King's  Advocat,  &c.,  raiie  a 
Declarator  that  the  (hip  belong'd  to  his  Majeftie's  firigat,  becau(e  it 
having  chafled  away  the  other  2  (hips,  nothing  could  have  hindred  hir 
from  becoming  mafter  of  the  Tortoife,  that  lay  expofed  to  mercy,  unable  to 
refift,  unable  to  flee,  unfit  to  faill. — Alledged  for  the  Scots  privateer,  that 
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fuch  things  are  primi  occupantis  ;  that  the  cafe  is  already  determined  by  the 
Emperor  Juftinian,  in  §  13,  In/iit.  De  rerum  divifionej  et  acquirendo  rerum 
domntOy  in  the  parallell  of  a  wild  beaft  that  one  hath  wounded  fo  as  it 
can  hardly  eafily  efcape,  and  he  is  in  profecution  of  it,  another,  nearer 
hand  it  than  he,  firft  apprehends  it : — Trebatius  thought  the  firft  was 
dominus :  but  the  law  fayes  it  becomes  ejus  qui  ceperit^  quia  multa 
accidere  pqffunt  ut  eum  non  capiat^  multa  inter  calicemjupremaque  labra  ; 
and  the  other  is  only  guilty  of  incivility,  and  may  be  fyned  theirfor,  but 
the  propertie  is  tranfinitted  to  the  taker 

The  Lords  firft  before  anfwer  took  tryall  if  the  faid  ihip  was  fo  em^ 
bezilled  Ihat  it  could  not  have  efcaped  the  man-of-war. 

The  Lords  having  advifed  the  debate  on  the  15  of  February  1677, 
preferred  the  Scots  privateer  to  the  King,  to  give  a  demonftration  of  their 
squity  that  they  durft  determine  againft  the  King.  This  was  done  vaide 
reclamante  Prcefidey  for  Sir  James  Stanfield's  fake. 

About  this  tyme  [25  Januarij  1677],  Sir  Patrick  Nifbet  of  Dean  being  a.  fol.  274, 
conveen'd  before  the  Criminall  Court  by  the  Laird  of  Humby  (Hepbume,)  ^*  ^^^'  *  ^* 
for  perjuring  himfelfe  in  2  contrare  oaths,  the  King's  Advocat  advyfed  his 
coufin  S.  Fat.  to  give  Humby  4000  mSs.  to  get  a  difcharge  of  the  proces, 
and  up  the  depofitions  to  be  cancelled.  Halton  getting  notice  of  this  collu-^ 
five  tranfaftion,  to  ihew  his  eameftnes  to  inrich  the  filk,  fent  notice  to  the 
clerk  to  keep  up  the  depofitions,  for  he  would  caufe  it  to  be  perfhued ; 
fecundumfenaius  coTi/ultum  TurpUianum.  The  fame  being  lent  up  to, 
(and,  as  feme  fay,  deftroyed  by)  Alexander  Nifbet  of  Craigintinny  upon 
his  receipt  to  redeliver,  Halton  was  fo  violent  that  he  cauied  imprifon 
Craigentinny  for  fundry  weeks,  till  he  obtain'd  a  charge  to  fet  at  liberty, 
with  ane  oblidgement  to  enter  himfelfe  the  firft  of  June,  if  required. 
Perjurie  is  n(^  to  be  prsfumed  in  re  minima  et  pqfl  cdiquid  temparis 
intervaUum^  man's  memorie  being  labile.  Some  advyfed  Sir  Patrick 
to  raife  a  pr»cognition  before  the  Gouncell,  who  are  ufually  favourable 
to  the  pannell ;  but  prsecognitions  ufe  only  to  be  in  cafes  of  flaughter,  and 
not  of  menfwearing ;  for  witneflbs  are  onlie  tane  in  prsscognitions,  wheiras 
in  tiiis  perjurie  the  probation  was  only  by  wryt. 
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A.  M.  275,  8^  February  1677. — ^William  Hamilton,  Deacon  Conveiner  of  the 
Trades  of  Edinburgh,  got  Nicoll  Somervell,  clerk  to  the  Magdalen 
Ghappell  meeting,  deprived  for  malverfation  and  other  trinqueting ;  who, 
complaining  of  it  at  Secret  Councell,  was  their  found  guilty,  fyn'd,  and 
imprifoned.     (See  the  Information  of  it.) 

A.  fol.  275,  15  Februar  1677.— This  day  Sir  Alexander  Forbes  of  Tolquhon  was 
fin*d  in  Councell  in  10,000  mKs.  for  giving  Mr.  John  Strauchan  his 
minifter  a  cuff,  and  fent  to  prifon  till  he  pay*d  it,  as  alfo  to  pay  500  mts. 
to  the  minifter,  and  4  dollars  to  every  witnefle  who  came  over.  This 
was  only  done  to  pay  a  bond  of  the  like  fumme  which  he  had  of  my 
Lord  Elphinfton,  who  has  got  a  right  to  the  fine. 

On  the  10  of  Auguft  1677,  the  Secret  CounceU  fet  him  at  liberty, 
upon  caution  to  re-entor  when  demanded. 

A.  fol.  275,       20  February  1677.— This  day  the  Earle  of  Rothes,  Chancellor,  (Sir 

No,  548. 

W^  Bruce*s  name  is  in  the  gift  of  non-entrie,)  gain'd  his  aftion  againft 
my  Lord  Melvill  and  his  2^  fone ;  the  Lords  found  Melvill*s  fone  could 
not  be  ferved  air  of  tailzie  to  the  laft  Countes  of  Leven  during  the 
poflibility  of  a  2^  fone  of  my  Lord  Chancelor's  body,  (for  the  devill  moft 
byde  his  day,)  and  prsefers  Sir  W^  Bruce's  gift.  Theirafter,  on  the  26 
of  Februar,  on  a  bill  given  in  by  Melvill,  and  a  debate  following  theiron, 
reprefenting  that  they  could  not  praefer  Sir  W"'*  gift;,  fince  their  was  not 
a  verus  cantradi&ar  in  campo^  without  which  the  proces  would  be  utterly 
null  and  void  :  Melvill  was  not,  for  he  was  no  member  of  the  tailzie  :  his 
fone  was  minor,  and  might  fay  nixt  day  his  father  had  colluded,  and  fo  res 
inter  alios  a£ta  could  not  prsBJudge  him.  The  Ghancelor  had  tane  much 
pains  to  have  out  his  decreet  extrafted  (the  24  bowers  after  the  reading 
in  the  minut  book,  and  12  bowers  after  the  giving  out  of  the  fcroU  to  the 
adverfe  party,  being  paft)  before  this  bill  came  in,  but  Mr.  Alex'  Gibfone, 
clerk,  with  much  rudenes  and  paffion  refiifed  it;  undoubtedly  he  was 
authorized  fo  to  doe  by  the  Prelident,  elfe  one  fo  timorous  as  he,  had  not 
done  it.  However,  the  Lords  this  day  take  back  what  they  gave ;  and 
feme  of  them  who  ware  dear  for  him  the  tyme  before,  as  Argyle,  &c.. 
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diange  on  him ;  Halton  ftood  firme  to  him.  The  Lords  refolved  to  leive 
a  buckle  loufe  for  oyerawing  him  and  keeping  him  quiet  betwixt  and 
June.  They  referved  alwayes  to  debate  upon  the  gifts  in  the  fpecial  De- 
clarator, (which  they  minded  to  intent  before  the  fhirefl^  wheir  the  lands 
lye,)  whither  it  be  a  non-entry  in  the  king's  hands,  or  if  it  be  lying  in 
fuBreditate  jacente^  which  is  a  moil  ridiculous  fancy,  their  being  no 
kteredUas  jacens  knowen  by  the  law  of  Scotland,  but  in  favors  of  creditors 
when  appearand  airs  renonces,  and  their  is  none  in  the  feudall  law,  wheir 
the  king  moft  alwayes  have  a  vaflel.  He  was  forced  to  take  his  decreet 
with  this  clog  at  the  taill  of  it,  and  extraft  it  with  that  quality,  becaufe 
they  would  not  giye  it  him  otherwayes.  They  aime  at  a  fequeftration  of 
the  rents  in  a  fecond  parties  hands  during  the  dependance  and  poiBbility 

of  a  lecond  fone,  and  Melvill's  fecond  fones  exclufion 

On  the  Chancelor's  interlocutor  their  was  a  roundell  made : 

Ens  Beale  {id  eft  Melvill's  2^  fone)  craves  to  be  prseferr'id ; 

Ad  quantum  et  ad  quale.  Ens  Beale. 

But  l{idejl  the  Chancellor)  lay  Nihil  tale 

Until  I  be  interr'd 

Ens  Beale  craves  for  to  be  ferv'd. 

As  to  the  originall  of  tailzies  in  Scotland,  with  claufes  irritant  incaife 
of  contracting  of  debts,  or  not  taking  the  name,  &c.,  they  are  very  late, 
the  firft  of  them  are  within  theife  60  or  70  years  :  what  was  firft  in  Scot- 
land was  the  laird  of  Calderwood's  tailzie  of  his  lands,  advifed  by  Sir 
Thomas  Hope,  then  their  was  on  Duncan's,  then  their  was  Thomas 
Hoodie's,  as  to  the  lands  of  Sauchtonhall,  and  then  the  Wicount  of  Stor- 
mont's,  as  to  the  eftate  of  Annandale,  and  many  fince,  tho  the  Preiident 
in  his  fyfteme  hes  declared  himfelfe  no  friend  to  fuch  claufes.  In  the 
tailzie  of  the  Dukedome  of  Hamilton  it 's  provided,  that  all  the  fucceflbrs 
IhaU  be  of  the  Proteftant  religion ;  and  if  they  forfake,  then,  by  ane 
irritant  claufe,  the  eftate  fliaU  devolve  and  defchend  to  the  nixt  in  blood : 
it  likewayes  bears,  that  none  of  them  ftiall  ever  bear  armes  againft  the 
King  or  his  authority,  but  fliall  ever  affift  him  in  all  his  wars,  under 
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omiffion  of  tbe  few.  Queriturj  if  thir  claufes  ware  infert  by  tbemfelfes  or 
the  King  ?  I  bear  of  rare  claufes  infert  in  Bo.  Macgill,  Lord  Foord,  biB 
charters  of  refignation,  bearing  a  legend  of  bis  life.  See  feme  of  bis 
wrytings  and  coUeftions,  apud  me. 

A.  fol.  277.  23  Feb.  1677.— Tbe  Lady  Marquis  of  Dowglas  obtained  at  Secrrt 
^ '^  '  '  Councell  modified  to  bir  2000  mts.,  for  aliment  till  the  firft  of  June,  iince 
ibee  did  not  cohabit  with  bir  Lord,  in  refpeft  of  feme  differences  betnixt 
them.  About  the  lame  tyme,  one  Kobell  Haddoway  gave  in  a  bill  to  the 
Lords  of  Seffion  againft  Maccubi,  mercband  in  Edinburgh,  bir  bufband, 
complaining  that  he  keeped  not  his  oune  boufe,  and  yet  gave  bir  no  com- 
petency to  live  upon,  &c.  The  Lords  ordained  him  to  be  cited  by  a  maifler, 
and  referred  it  to  Caftlebill  to  bear  them ;  who  agreed  them  togitber. 

A.  fol.  277,  This  Winter,  at  the  toune  of  Abemethy,  happened  ane  accident  that 
gave  much  occafion  of  talk ;  viz.  a  fletcber  being  drinking  their  with  ane 
other  countrie  man  in  ane  aleboufe,  and  falling  at  wariance,  tbe  fletcber 
flicked  the  other.  Their  ware  feme  neibhouring  gentlemen  drinking  in 
the  nixt  roume,  who  upon  the  noice  being  invited  to  enter,  took  bim 
in  the  very  aft ;  and,  being  aflonifb't  with  the  cruelty  and  warm*d  with 
drink,  they  make  themfelfes  tbe  immediate  avengers  of  tbe  blood,  and 
leads  him  out  to  the  regality  gallows,  and  caufes  bang  bim  theiron,  albeit 
they  ware  nather  fhirefs,  bailzies  of  regalitie,  nor  wefted  with  any  other 
publift  capacity,  but  the  notoriety  of  the  £&&,  and  zeall,  did  bume  them 
up.  Qneritur^ — Seing  this  was  ane  aft  of  materiall  juftice  if  tbe  omiffion 
of  punftilios  of  forme,  of  exercing  and  ufurping  and  afluming  the  fword 
of  tbe  magiftrat  in  a  clear  cafe  be  a  puniihable  cryme?  Yet  I  find 
Ludovicus  Pontanus,  de  urbe  Rama  Jinguiari  747^  alfert  that  occidem 
ilium  qui  jure  erat  occidendus  tamen  capitaliter  punUuTf  v.  g.  to  kill  one 
that 's  going  to  the  place  of  execution. 

A.  fol.  277>       About  this  fame  tyme,  we  bad  a  relation  about  tbe  Captain  of  Clan- 

'*  'ronnald*s  ladie,  a  coufin  to  the  Earle  of  Seaforth,  that  being  Boman 

Catholic,  and  finding  birfelfe  indifpofed,  (bee  defyred  one  Pere  Wbyte 
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might  be  lent  for  from  Invemes  to  confefle  hir ;  which  hir  huiband, 
tho  Froteftant,  aflented  to.  This  father^  after  feme  ftay,  prsevailled 
fo  &r  that  he  had  debauch't  hir,  and  the  Captain,  having  one  day 
gone  to  hunting  and  returning  fuddenly  to  bring  fomething  he  had 
forgot,  furprized  them  together  in  feme  unchaft  pofture ;  wheiron  he 
immediatly  caufed  lead  out  the  Prieft  to  his  utter  gate,  and  hing  him 
over  it,  and  fent  hir  feme  dayes  journey  into  the  Hylands,  with  exprefle 
inhibition  not  to  retume.  Mck.  in  his  Plaidoiez,  pag.  196,  aflbrmes 
that  the  Boman  law  allows  to  kill  a  wife  taken  in  the  aft  of  adulterie ; 
but  fee  the  reftriftions  of  it  in  margine.  Jjiftum  dolarem  temperare 
difficile  e/l. 

All  this  Winter,  and  in  1677,  we  ware  alarumed  with  itrange  paflages  A.  fol.  277, 
anent  the  weft-countrie  Witches,  befyde  Follock*s  (Maxwell's)  houfe,  whom  '    ^-  ^^  ^  • 
they  rofted  by  a  lent  fyre,^  with  images  of  wax  and  clay  formed  by  the 
devill,  and  who  at  laft  dyed  of  that  fweiting  ficknes.     See  the  depoiitions 
and  confeffions  of  thefle  Witches  in  a  paper  befyde  me.^ 

But  what  ftruck  all  with  admiration  was  the  manner  of  the  difcoyerie, 
by  a  dumb  girle  fcarce  13,  who  led  them  wheir  the  piftures  were,  who  heard 
and  underftood,  not  only  Scots,  but  all  other  languages,  and  anfwered  by 
iignes  and  appofitly ;  who  prsByaricated  as  to  hir  name  ( Jonet  Douglas)  and 
place  of  birth,  fo  that  none  could  know  whence  fhee  came;  who  at  lenth 
Ipake,  and  told,  ihee  had  all  the  things  ihee  knew  reyealled  to  hir  in  hir 
deep  by  vifion;  and  that  it  could  not  be  from  any  deluiion  of  Satan,  for  elfe 
his  kingdome  ihould  be  devided  againft  it's  felfe,  and  our  Saviour's  argu- 

'  See  the  story  of  Dnffos^  King  of  Soots,  so  rosted,  in  BacfaanaD>  pag.  184. 

'  The  probation  of  no  cryme  is  more  obscure  and  difficult,  and  more  remoyed  from  the  appre- 
hension of  our  sence  and  understanding,  then  this  of  witchcraft  (See  the  treatise  besyde  me 
against  the  common  receayed  tenents  of  witchcraft.  See  Mck.'8  plaidings  for  Mmvia  accused  of 
witchcraft,  pag.  185  and  196,  ei  seq.)  For  the  matter  of  spirits  being  so  dark,  being  invisible, 
once  nikil  ett  in  itUeUeetu  quod  nan  priuajuit  in  9ensu,  and  that  our  very  soull,  a  spiritual!  sub- 
stance^ has  no  reflex  act  upon  it  selfe,  and  we  know  not  what  it  is ;  what  can  we  be  assured  of 
thesse  apparitions  of  spirits,  witches,  and  of  ihe  improbable  and  impossible  things  they  doe,  to  be 
other  then  the  reveries  of  a  disturbed  brain,  extorted  oft  tymes  ?  and  many  innocent  persons  have 
snffered  in  this  point  of  conjecture  and  divination. 
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ment  fliould  not  be  concluding.  But  what  made  hir  yery  foipeft  to  be 
banted  only  by  a  familiar,  was  hir  diflblute  idle  life,  having  nothing  of 
aufterity,  and  not  fo  much  as  a  ihew  or  femblance  of  piety  in  it,  bnt 
much  ligbtnes  and  vanity,  fo  that  many  concluded  hir  to  be  a  very  cheat : 
And  accordingly  the  Secret  Councell  ifhued  fiirth  a  warrand,  in  May 
1677>  to  apprehend  hir  wheirever  ihee  fhould  be  found,  in  Glalgow  or 
Paiflay,  &c.,  and  put  hir  in  clofle  prifon :  for  if  hir  knowledge  be  lb 
ftrange  as  it*8  reported  to  be,  it*s  juft  (hee  tell  whence  (hee  hes  it; 
but  if  it  be  a  unvoluntar  pofleffion,  or  by  a  fpirit*6  frequenting  of  hir,  or 
by  the  fecond  fight  without  a  padlion,  it  can  never  be  made  criminall :  it  *8 
her  milTortune,  to  be  prayed  and  fafted  againft,  bat  not  her  guilt,  no  more 
than  ane  infant  or  madman  are  puniihed;  natnjatis  ip/o  furore  punilur^ 
fayes  the  law.* 

John  Stewart's  fifter,  the  maid  witch  amongs  them^  about  the  age  of 
14,  albeit  p»nitent  and  confeffing,  yet,  throw  pity,  was,  by  order  from 
the  Secret  Councell,  repreived  from  burning. 

Nather  mod  the  Weft  alone  be  fertile  in  witches,  but  Hadington,  in 
Eift  Louthian,  moft  alfo  give  harbor  to  fuch  unhappie  creatures.  Their 
is  one  Margaret  Eirkwood  in  Hadington  that  hangs  hir  felfe ;  ibme  (ay 
fhee  was  fo  ftrangled  by  the  devill  and  witches.     The  fame  happened  in 

1  In  June  1677,  tbe  Secret  Councell  caused  bring  in  the  dumb  lasee^  now  •peaking,  calling 
bir  eelfe  Jonet  Douglas,  (but  shoe  lyed  as  to  bir  parentage,)  to  the  Canogate  Tolbuith,  wbeir  I 
spoke  with  bir.  Ere  sbee  came  from  the  West,  shee  bad  discovered  5  or  6  mo  witches,  who 
bad  made  Uie  picture  of  Hamilton  of  Barnes,  and  wbeirof  be  dyed :  They  ware  burnt  at  Dum- 
barton. (See  it  infra,  numero  573.)  The  fii-st  night  shee  came  to  the  Canogate,  C.  Charteris,  one 
of  Uie  toune  bailzies,  sbee  told  him  bis  wife  was  witch't  by  8  old  weemen  in  the  Castle  HiU, 
and  condescbended  on  them,  and  they  ware  imprisoned,  and  denied.  Shee  desired  them  to 
ropeat  the  Lord's  Prayer :  They  did,  before  2  ministers  and  oUiers,  who  observed  no  alteration ; 
the  lassie  bad  them  advert,  for  they  said  not  "  Our  Father  which  art  in  Heaven,"  in  pretend;  but 
**  which  wart,"  applying  it  to  Satan ;  by  the  same  rule,  they  should  tume  the  following,  ''  thy 
will  be  done,"  from  ''as  it  is,"  to  "  as  it  was  m  Heaven,"  which  I  know  not  if  they  did:  but 
this  is  very  incredible  and  fallacious.  All  ran  to  hir,  till  the  Councell  discbaiged  any  to  have 
acccsse,  finding  her  ane  impostor  snd  cheat,  at  leist  possest,  or  having  the  2'  sight,  or  revealled  to 
bir  in  the  air,  (as  was  reported  of  Major  Weir,  see  it  alibi,)  or  in  hir  sleep.  The  Counodl 
ordained  bir  to  be  banish't  the  King's  dominions,  and  transported  in  some  ship.  But  their  is  no 
master  can  be  yet  persuaded  to  take  bir  with  them,  Uiey  are  so  fear'd;  and  some  choice  rather 
(o  hazard  away  without  a  passe  as  to  goe  in  such  bad  company,  as  they  think. 
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a  Sunday  in  the  forenoon  ;-^ihe  has  a  ferving  woman  in  the  church, 
called  Elifaheth  Moodie,  who  makes  fome  difturbance  and  noice  during 
the  fermon,  and  numbers  till  ihee  reach  59>  which  was  hir  miflrefles  age, 
and  then  cryes  the  ^^  tume  was  done ; "  which  was  found  to  be  the  very 
inftant  in  which  hir  miftrelTe  was  making  away  hir  felfe.  Upon  this,  being 
apprehended  and  examined,  ihee  denied  till  fhee  was  fearched  and 
pricked;  and,  after  the  alledged  marques  were  found  upon  hir,  ihee 
confefled  hir  felfe  to  be  a  witch,  and  the  particular  circumftances  of 
it,  as  I  heard  hir  acknowledge  them.  She  was  burnt  for  it  in  the 
beginning  of  June  1677.  The  faid  Margaret  Eirkwood,  who  hang'd 
hir  felfe,  being  wealthie,  their  ware  feveralls  who  put  in  for  the  gift 
of  hir  efcheat ;  amongs  others  the  Toune  of  Hadington,  not  only  upon 
the  account  that  they  ware  ihirefik  within  them  felfes,  (which  I  think 
is  not  enough  to  give  them  right  to  the  efcheats  of  fuch  as  put  violent 
hands  in  their  oune  life  within  their  bounds,  elfe  the  Toune  of  Edinburgh 
ihould  have  it,  who,  by  ane  old  priviledge  pud  claufe  in  their  charters 
had  right  to  the  efcheats  of  all  who  committed  daughter  within  their 
brugh,  but  ware  forced  to  quite  it  in  their  chartor  1636;)  but  becaufe 
the  toune  of  Hadington  hes  a  particular  claufe  in  their  chartor  of 
ereftion  exeiming  them  from  the  fliireff's  jurifdiftion,  by  which  they 
are  in  the  prefent  ufe  and  pofleifion  of  repledging  their  burgelfes  from 
the  fhireff.  And  thofle  who  have  read  the  toune  of  Dumbar's  chartor, 
procured  to  them  from  E,  James  the  6^  by  Sir  George  Home,  Earle  of 
Dumbar,  fay  it  bears  a  farder  claufe,  viz.  inhibemus  omnibus  judicibtis 
nq/iris  eos  quavis  modo  vnoleftare^ — ^none  of  which  would  be  fufficient  to 
give  them  right  to  the  efcheat  goods  of  the  faid  woman,  quce  mortem  Jibi 
confdvit^  (for  Edinburgh  pretends  not  the  gift  and  priviledge  as  to  fuch 
efcheats,)  but  they  aflSrme  the  chartor  of  Hadington  has  a  farder  claufe  in 
it,  viz.  with  power  to  the  magiftrates  theirof  to  judge  de  furto  aiiifque 
criminibuSf  (under  which  they  would  draw^fe/o  deje^)  et  tefcfuetunk  pro  ^s^ 
capiendi  et  ad  propriosjuos  uftis  convertendi;  and  theirfor  they  thought 
it  a  quseftioning  their  right,  to  feek  the  gift  of  it  from  the  Exchequer. 

That  miferable  bodie  lilie  Mudie,  who  confeft  hir  felfe  to  be  a  witch, 
did  alfo  delate  5  other  weemen  in  the  toune  of  Hadington,  (tuo  of  then\ 

T 
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midwifes,)  and  a  man,  as  guilty  of  the  lame  wiUanie ;  and,  being  oobt 
fronted  with  them,  I  law  hir  conftanily  (tho  Ibme,  withont  any  ground, 
alledged  fhee  was  hypocondriack,)  abide  at  hir  delation,  and  bind  them 
with  particular  tokens  and  circnmftances,  bnt  they  denied  alL  I  did  fee 
the  man's  bodie  fearch't  and  prick't  in  2  fondrie  places,  one  at  the  ribs, 
and  the  other  in  his  fhoulder;  he  feem'd  to  find  pain,  but  no  blood 
followed,  tho  the  pins  were  the  lenth  of  one's  finger,  and  one  of  them  was 
thruft  in  to  the  head :  the  marks  ware  blewiih,  very  finall,  and  had  no 
protuberancy  aboye  the  (kin.^ 

I  remained  very  unclear  and  diflatiffied  with  this  way  of  triall,  as 
mod  fallacious ;  and  the  fellow  could  give  me  no  accompt  of  the  principles 
of  his  art,  but  feemed  to  be  a  drunken  fooliih  rogue.  I  find  no  judicious 
lawyer  laying  anie  weight  upon  this  marque,  (which  they  call  Sagarum 
Jligma^)  farder  then  levis  canjedura  et  prcefumptio^  unde  procedi poteft  ad 
inqui/ttionem ;  ad  tarturam  vera  non ;  (and  their  is  no  doubt  but  their 
methods  of  keeping  them  from  fleep,  and  pricking,  are  a  torture  infuo 
genere^  which  no  Judg'e  can  inflift  but  the  Secret  Councell  and  Criminall 
Lords.)  See  Martinus  del  Rio  DifqutfiHanum  magicarum^  libra  2,  m 
qtuB/liane  21,  pag.  198,  wheir  he  layes,  in  thofle  marks  their  is  nather  pain 
nor  blood ;  again,  libra  5^,  fe&iane  4%  pag.  726,  he  ihows  the  feverall 
figures  of  it ;  and  that  he  gives  not  the  nip  to  witches  of  quality ;  and 
fometymes  when  they  are  apprehended  he  delets  it,  and  that  it  will  be 
in  their  eye  brows,  their  mouth,  their  noftrills,  and  in  weemens  privities, 
and  that  all  thefle  marks  are  not  void  of  pains,  and  when  they  find  them 
felfes  prick't  they  may  eafily  feigne  paine  that  they  find  not.  De  pwgor 
Hone  feu  praba  per  aquam^  fee  him  refute  it  largely,  pag.  •  The  moft 
part  of  the  creatures  that  are  thus  deluded,  by  this  grand  impoftor 
and  ennemy  of  mankind,  are  of  the  meanefl;  rank,  and  are  ather  feduced 
by  malice,  poverty,  ignorance,  or  covetoufiies :  and  it 's  the  unfpeak- 
able  mercy  and  providence  of  our  good  Grod,  that  that  poor  devill  hes 

^  The  pricker  said  their  ware  3  sorts  of  witches  marks :  the  home  niark«  it  was  veiy  hard ; 
the  breist  mark^  it  was  litle ;  and  the  feeling  niark>  in  which  they  had  sence  and  paine.  See 
Mckeinzie's  Criminals^  pag.  91.  Vide  September  1678«  in  another  manuscript,  pag.  21^  ei  Hqq» 
about  witches  pannelled  then  and  the  pricker  put  in  prison. 
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not  the  command  of  money,  (tho  we  iky  he  is  mafter  of  all  the  mines 
and  hid  treafures  in  the  earth,)  elfe  he  would  debauch  the  great^ft  part 
of  the  world.     (See  Delrio  vbifuproj  libra  2,  queft.  12,  pag.  149.) 

24  Februarij  1677. — The  Secret  Councell,  by  their  Aft  founded  on  a  A.  fol.  278, 
letter  from  the  King,  (fee  the  Aft  of  Councell,)  divided  Scotland  in  3  dif- 
trifts,  as  to  the  granting  of  pafles  to  all  ihips  going  abroad ;  which  was  a 
confiderable  part  of  the  office  and  profit  eflentially  annexed  to  the  Judge 
Admirall  and  his  clerk,  and  yet  moil  be  dif  joyn'd,  becaufe  Mr.  Hew  Dal- 
rymple,  the  Freiident's  3"^  fone,  was  to  be  fharer  of  the  benefit.  The  firil 
was  to  the  toune  of  Edinburgh,  for  all  the  fea  ports  betuen  the  Mule 
of  Gralloway  and  Abirdeen ;  the  2^  from  Abirdeen  to  Orkney ;  the  3"^ 

for  Orkney  and  Shetland See  this  annulled,  6to  May 

1680,  in  another  Manufcript,  page  143. 

Eodem  tempore. — The  ShirefTs  fiars  are  mainly  fett  for  this  deiigne,  A.  fol.  279, 
to  regulate  the  prices  of  undelivered  bolls  by  the  tennent  to  their  mailer,  ' 

to  make  them  liable  in  that  price.  Tet  fome  mafters  doe,  by  Aft  of 
Court,  bind  their  teiments  in  payment  of  hyer  prices  than  the  fiars, 
in  caife  of  failzie  of  deliyery,  as  20  ihiUing  more  nomine  posrue.  The 
Exchequer  fialls  are  fett  for  the  King's  waflals  who  pay  in  their  few- 
dueties  to  them  as  the  King's  commiffioners,  (and  if  it  be  within  x  ^\ 
to  the  Shireff,)  by  the  regulations  of  Exchequer  made  in  1672 :  their 
prices  are  ufually  fet  yery  eafie  ;  juft  as  the  toune  of  Edinburgh  commonly 
dealls  with  their  waiTalls.  This  year,  l677f  the  wheat  payed  into  the 
Exchequer  is  eitimat  to  5  tb.  the  boll,  the  bear  to  4  tb.,  and  the  oats  to  3. 

1  Martij  1677. — Trotter,  Lady  Craigleith,  was  fined  at  Secret  Counfell  A.  fol.  279, 
in  6000  mKs.  for  conveying  away  hir  daughter,  airefle  of  Craigleith,  after 
the  Councell  had  ordain'd  hir  to  be  fequeftrat  in  the  Biihop  of  Ed- 
inburgh's houfe,  and  fending  hir  to  Berwick,  wheir  ihee  married  young 
Preftongrange,  (Morifon,)  and  flayed  fome  2  or  3  moneths,  till  ihee 
compleited  hir  12  years  of  age,  after  which  the  marriage  could  not  be 
diflblved,  nor  ihee  refile.     Pietas  m>aterna  et  naturalis  might  have  faid 
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much  to  have  defended  the  mother  in  what  ihee  did :  But  what  made 
it  a  guilt  was,  that  Mr.  James  Bochied  heing  hir  uncle,  had  offered 
hir  to  Halton*s  2^  or  3^  fone.  Hir  matemall  unckle,  Mortonhall,  was 
fyn*d  for  his  acceifion  in  3000  mKs.,  and  young  Preftongrange  in  1000 
marks,  heing  the  mulft  impofed  upon  fuch  of  his  quality  hy  the  [34th]  Aft 
of  Parliament  1661,  againft  clandefUne  marriages.  Many  ohferved  the 
concurrence  of  this  hard  fentence  of  10,000  mts.  amongs  them,  and  fend- 
ing them  to  prifon  till  it  fhould  he  payed,  with  Mr.  James  Bocheid's 
daughter  hir  running  away  this  fame  night  with  Francis  Cathcart. 

Fol.  279»  Eodem  die. — ^Alexander  Milne,   late  Froyeft  of   lithgow,   was  im- 

prifon'd  by  the  Counceirs  orders,  and  fyned  in  500  mts.,  for  committing 
a  ryot  in  poinding  on  a  decreet  or  bond  after  a  paft  fufpenfion  was 
intimat  to  him. 

Fol.  279,b.  6^  Martij  1677. — James  Campbell,  Proveft,  and  the  reft  of  the  Magif- 
trats  of  Gla%ow,  ware  fyn'd  by  the  Secret  Councell  in  10,000  mts.,  for 
fuffering  2  conventiculars,  who  ware  imprifoned  in  the  tolbooth,  to  efcape, 
albeit  they  ihowed  how  the  Jaylor's  wife  was  bled  and  ftrucken  in 
reiifting  them,  lince  their  prifon  ihould  have  been  better  keipt,  and  more 
fecurely,  than  by  a  woman.  They  referved  alwayes  releiff  to  the  Toune  of 
Glafgow  againft  the  parties,  who  ware  refponfall  eneugh.  This  was 
30,000  mlLs.  in  2  moneths  fpace  for  3  fynes,  Tolquhon's,  Craigleith's,  and 
this.  They  lay  my  Lord  Bofle  got  the  gift  of  Glafgow*s  fine,  and  com- 
pon'd  it.  Mr.  James  Bocheid  got  9000  mks.  of  his  good-fifl«r  and  hir 
brother's  fyne ;  and  my  Lord  Elphinfton  got  that  of  Tolquhon's,  being  his 
debitor  in  6000  mks.  before  ;  fo  the  King's  Exchequer  was  litle  enriched, 
with  much  outcry  againft  the  Councell. 

A.  fol.  279,       Eodem  tempore. — He  who  aflumed  the  title  of  Earle  of  Caithnels,  as 

No.  5^^,      neireft  contingent  in  blood,  was,  by  a  proclamation,  inhibited  to  take  the 

faid  ftile,  or  the  liedges  to  give  it  him,  on  this  pretence,  that  both  the 

eftate,  honor,  and  dignity  ware  reiigned  in  the  King's  hands  in  the  laft 

Earle's  tyme.     And  tho  fome  doubt  of  the  refigning  of  honors,  yet  Sir 
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George  Lockhart  tbinks  a  man  may,  in  prejudice  of  his  airs,  refigne  the 
very  title,  and  forrender  and  abandon  it,  adperpetuam  remanentianij  in  the 
King's  hands,  which  will  extinguifh  it,  and  confolidat  it  with  the  fountain 
of  honor :  for  our  fews  are  fevda  condittonatOf  not  th0  fevda  gentilitia 
ex  pa&o  et  providentia  mentioned  in  the  feudall  law,  wheir  a  man  could 
not  refigne  or  abandon  the  fee  without  the  advice  and  confent  prowir 
moirwm  agnatorum  ;  and  if  he  had  done  it,  they  had  jus  retraSus  within 
fuch  a  tyme ;  (fee  Craig  de  Jure  protimefeos.)  With  us  a  man  in  Hedge 
pou/lie  may  prejudge  his  airs,  and  give  it  to  ftrangers ;  unles  it  be  in  waird 
lands,  in  the  alienation  of  more  than  the  halfe  wheirof  he  muft  have  the 
fiiperior*s  confent,  tho  not  his  kinsfolks  :  And  by  this  fame  rule,  Borrows 
royall  have  refigned  their  freedome  and  priviledge  in  Parliament,  and  fo 
expunged  the  BoUs:  tho  it  feemes  their  Magiftrats,  Commiifioner,  or 
other  reprefentative,  hath  lefle  free  adminiftration  of  the  toune*s  freedome, 
than  a  man  hes  of  his  oune  title  ;  yet  I  have  feen  it  done  in  Cromarty, 
Enftruther  Wefter,  &c.  On  the  other  hand,  one  may  think  it  hard  to 
hinder  the  neareft  air-maill  to  take  the  ftyle,  it  having  been  originally 
given  to  that  man  and  his  airs,  and  nothing  ihould  deprive  him  of  this  his 
birthright,  but  a  cryme  that  taynts  the  blood.  And  fo  this  Lord  Eenmuire 
being  a  coufin,  and  the  neareft  to  the  laft  Lord,  took  the  title  and  place, 
without  fo  much  as  cognofcing  himfelfe  to  be  the  neareft  contingent  in 
blood,  (which  is  fometimes  done,  and  makes  no  paiRve  title,)  and  yet  none 
quarreUs  him  :  It 's  true  to  ferve  and  retour  himfelfe  air  would  bind  all 
the  debts  on  him ;  and  it 's  a  pitty  that  the  taking  the  ftile  and  place 
fliould  not  infer  a  geftion ;  it  hes  been  attempted ;  it  would  make  fewer 
nobles,  but  the  &me  behoov'd  to  extend  alfo  to  gentlemen,  and  burgefles 
taking  their  father's  ftile,  or  entring  burges  by  him.  They  fay  Somervell 
of  Drum  minds  to  aiTume  the  title  of  Lord  Somervell,  as  being  the  neareft ; 
(fee  Dury  1633,  Sir  Ja.  Douglas  of  Mordington  contra  the  Lord 

Oliphant.) 

In  September  1677,  Campbell  of  Glenurchie  was  created  Earle  of 
Caithnefle ;  and  that  gentleman  who  is  neareft  in  blood  hes  raifed  a  reduc- 
tion againft  him  of  his  right  to  the  faid  title.  The  neareft  agnate's  reafon 
of  reduftion  is,  that  Glenurchie  clames  the  title  and  dignitie  upon  the  laft 
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Earle*8  refignation  in  the  King's  hands.  Now,  the  laft  Earle's  righti  by 
which  he  bniiked  the  title,  was  not  as  air  fenred  and  retonred,  but  as 
a  fingular  fucceflbr,  who  had  bought  in  a  comprifing.  Now  the  title 
of  Earle  nather  was,  nor  could  be  compryfed ;  and  lb  his  refignation  (the 
he  was  neareft  in  blood)  could  not  convey  this  title ;  and  the  perihuar 
being  ferved  air  to  a  former  Earle,  he  hes  the  only  right  to  the  title« 
This  is  fomewhat  fubtil. 

Fol.  280,  3^  AprUis  1677. — Cornelius  NeiUbn,  bailzie  of  Leith,  got  a  reprimande 

rio*  561. 

at  Secret  Councell,  being  perfliued  for  wrongous  imprifonment  by  one 
Murray,  a  merchand  in  Leith,  whom  the  Marquis  of  Atholl  ouned,  and 
whom  B.  Neilfon  had  put  in  prifon,  becaufe  he  had  with  fome  freedome 
differed  from  him  about  the  matter  of  a  legacy,  left  by  a  woman  cled  with 
a  hufband,  to  the  kirk  feffion  of  Leith.    He  was  fet  at  liberty. 

Fol.  280,  4*^  Maij  1677- — ^Andrew  Young,  wryter  to  the  fignet,  was  by  his 

Majeftie*s  Privy  Councell  imprifoned  for  a  night,  for  keeping  up  a  paper 
from  my  Lord  Dalhouffie,  granted  to  his  &ther,  albeit  ther  was  ane 
accompt  owing  to  A.  Toung  for  writings ;  which  is  thought  by  the  Lords 
of  Seffion  to  be  a  good  ground  of  retention,  as  having  a  tacit  hypotheque. 
The  King's  Advocat  was  much  offended  at  the  fummameffe  of  the 
procedor. 

A.  fol.  280,  8i;o  Maij  1677* — The  Bifhop  of  Edinburgh,  upon  the  reprefentation  of 
the  minifter  of  Freftonhauch,  iffued  forth  a  commiffion  to  the  minifters  of 
that  prelbytery,  to  make  a  viiitation  of  the  condition  of  the  faid  church 
and  yard-dike,  it  being  ruinous ;  to  the  effeft  they  might  conveene  tradef* 
men,  and  examine  them  upon  oath,  what  truely  it  would  take  to  repair  it ; 
and  then  to  impofe  the  fame  by  the  common  ftent-roll  of  paying  their  other 
ceiTes  and  taxations,  conform  to  their  refpeftive  rents  and  intereiis  in  the 
parifh,  upon  the  gentlemen  and  heritors  pariihioners.  At  the  meeting,  a 
vifible  neceffity  was  feen  for  repairing ;  but  the  method  praefcrived  in  the 
commiffion  was  thought  only  to  be  fubiidiary,  in  cafe  the  heritors  could 
not  agree  amongft  themfelves ;  for  tradefinen  will  be  ready  to  value  high. 
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on  hopes  to  get  the  work  to  themfelves ;  and,  therefore  others  fhould  be 
employed  befides  them  who  value  it. 

It  was  alleged, — The  parfon  by  the  law  was  bound  to  uphold  the  quire. 
It  was  anfwered, — That  holds  only  when  they  are  in  pofleffion  of  the 
teynds. — Then  alleged, — Some  of  the  moft  considerable  heritors  wanted  a 
convenient  feat,  as,  particularly  Waughton,  whofe  aifle  was  remote  from 
the  pulpit,  and  therefore  no  repairing.  Alleged, — If  by  this  delay  the 
winter  came  on,  it  would  make  the  reparation  much  dearer,  and  therefore 
the  one  needed  not  ftop  the  other. 

It  was  recommended  to  the  heritors  to  meet  amongft  themfelves,  to  call 
for  workmen,  and  fetle  as  eafy  as  they  could,  for  repairing  the  kirk,  and 
to  ftent  themfelves;  as  alio,  to  accommodate  all  with  feats,  and  give  every 
one  a  proportion  of  the  church,  lefi  or  more,  conform  to  his  intereft  and 
land  in  the  parifh.  In  feme  places,  they  declare  all  the  roume  and  feats 
in  the  church  vacant,  and  then  divide. 

29  Maij  1677 — This  being  the  day  both  of  his  Majefty*s  birth  and  happy  A.  fol.  280, 
Beftoration,  the  Magiftrats  of  Edinburgh,  thinking  theirby  to  gain  the 
reputation  of  loyalty,  and  to  make  a  parade  and  mufter  during  the  tyme  of 
their  adminiftration,  refolved  to  make  a  folemne  and  publift  weapon-fhaw- 
ing  of  the  merchand  and  trades  youths,  caften  in  2  companies,  and  of  the 
Train'd  bands  of  the  toune,  confifling  of  16  companies.  But  being  re* 
minded  what  difturbance  the  like  ihow  did  make  in  anno  1666,  wheirin 
a  young  man  was  killed,  and  that  by  the  fpace  of  xi  years  it  had  bein 
moft  juftly  difufed,  for  fear  of  the  like  difturbance,  and  that  it  was  but  a 
neidlefle  folemnity,  accompanied  with  much  danger,  and  which  did  put 
the  burgers  and  youths  of  the  toune  to  great  and  fuperfluous  expenfe ;  it 
being  knowen  that  5000  tb.  fterling  did  not  defray  the  coft  of  their  ap- 
parell  the  laft  mufter  day ;  as  alfo,  did  fo  fill  the  prentices  and  fervants 
heads  with  vain  toyes,  that  for  a  moneth  or  two  after  they  returned  not  unto 
joynt,  or  could  not  apply  their  mind  to  their  fervice  again  as  they  ware 
wont  to  doe,  &c.  Thir  fober  councells  could  not  prevail  with  the  Magif- 
trats to  caufe  them  lay  of  altogither  the  defigne  of  the  weapon-fliawing ; 
enly  they,  for  obviating  any  interfairing  and  juftling  betuixt  the  mer- 
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chands  and  trades,  for  their  place  or  order  in  marching,  did,  by  Aft  of 
Toune  Councell,  proclaimed  by  touck  of  drum^  dechure  that  this  29  of 
May,  the  merchand  youths  Ihould  only  make  ane  appearance,  and  dif- 
charging  any  of  the  trades  to  mufter  at  this  tyme,  and  promifing  to  bring 
them  fiirth  the  nixt  year,  or  when  the  Magiftrats  (hould  fee  it  fitt.  This, 
which  was  defigned  to  quafh  any  contention  or  uproar,  proved  the  very 
mean  of  it ;  for  the  trades,  being  generally  difcontent  that  they  ihould  be 
reftrained,  and  the  merchands  be  permitted,  began  to  murmur ;  and  by 
their  mafters  privy  inftigation,  the  prentices,  journeymen,  and  fervants, 
began  openly  to  tell  they  would  mufter  too,  whither  the  Magiftrats  will  or 
not,  unlefle  the  merchand  youths  be  difcharged  as  weell  as  they ;  in  which 
cafe,  if  the  Magiftrats  appoint  no  weapon-fliawing  that  day  at  all,  they 
are  content.  The  Magiftrats,  not  regarding  their  grudges,  ordaines  the 
merchand  youths  to  draw  out  themfelfes  on  the  20  or  21  of  May,  and  to 
mufter  and  difcipline  themfelfes  againft  the  29 ;  and  named  Camp- 

bell, fone  to  the  laird  of  Celhock,  for  their  captaine,  William  Bailzie  for 
lieutenant,  and  John  Falconer  for  enfigneer ; — and  they  having  accord- 
ingly muftered  on  that  day,  the  trades  became  enraged  theirat,  and  fome 
of  them,  to  the  number  of  fourfcore  or  100,  efpecially  of  the  wrights, 
maiiTons,  fletchers,  and  blackfmiths  men,  came  up  with  cudgells  in  their 
hands  from  the  Cannogate,  wheir  they  had  been  drinking  and  confulting, 
thorow  all  the  Hy  Street  of  Edinburgh  till  they  ware  at  the  Caftlehill,  about 
8  a*cloak  at  night,  threatning  and  boafting  any  of  the  merchand  youths,  if 
they  durft  come  out  and  fight  them.  Befyde  the  drink  that  had  warmed 
their  blood,  the  weemen  prov'd  defperat  boutefeux  and  encouradgers  of 
them,  crying  out  to  them,  <<  God  blefle  the  trades !  we  cannot  live  without 
them ;  carry  yourfelfes  like  brave  lades.  When  their  is  fyre,  or  any  other 
thing  ado  in  the  toune,  it 's  they  who  do  it ;  the  merchands  come  rufling 
in  their  ribbans,  and  may  weell  hinder  :  we  can  live  weell  eneugh  without 
the  merchands  but  not  without  the  trades :  And  what  neids  all  this  pride 
and  diftindiion  ?  The  trades  are  as  honeft  men^s  fones  as  they ;  and  he 
that  fells  a  two-penny  home  is  a  merchand,  forfuith ;  and  he  that  fells  old 
ihoon,"  &c.  The  Magiftrats  being  advertifli't  of  this  uproar,  fent  for  a 
part  of  the  guard^  and  met  them  in  the  coming  doune  the  way  at  the 


1677.  OF  SCOTISH  AFFAIBS.  163 

Land-marcat,  and  fell  upon  them.  They  refilled  fiercely,  payed  no  refpe6i: 
to  the  Magiftrats,  but  did  beat  again.^  At  lafi;,  after  ane  bower's  difpute 
and  more,  they  ware  all  difilpat ;  fome  of  them  wounded,  others  foundly 
beaten,  and  5  or  6  of  them  put  in  prifon.  This  but  raifed  and  inflammed 
their  choler.  The  nixt  day,  when  the  drummers  ware  going  throw  the 
toune,  intimating  that  no  tradefinen  fhould  meet  in  knots  and  companies, 
they  fell  upon  one  of  them,  and  broke  his  drum ;  and  the  nixt  day,  in  the 
afternoon,  they  met  in  the  King's  Park  of  Halirudhoufe,  to  the  number  of 
1500  or  2000, — ^for  the  country  flocked  to  them.  The  Toune  Councell 
being  ftraitned  how  to  deport,  fent  two  of  their  Bailzies,  viz.  Boid  and 
Charteris,  to  mollify  them  with  foft  words :  but  many  judged  this  a  raih 
attempt  in  Magiftrats,  to  goe  without  their  oune  jurifdiftion,  wheir  they 
ware  no  more  but  private  peribnes,  without  command,  efpecially  having 
to  doe  with  ane  exafperat  rable ;  but  it  may  be  it  was  called  a  mifi;ake 
from  the  unprofperous  events.  They  ware  glad  of  the  prize :  they  pre- 
fently  feize  on  the  two  Magiftrats,  make  them  prifoners,  and  thruft  them 
unto  a  litle  lodge  neir  the  Eccho ;  and  fall  a  capitulating,  and  demand  in- 
folent  and  impertinent  things,  as  is  ufiiall  in  a  confufed  mxdtitude  without 
leaders,  tUn  tot  capites  totfententuB :  only  their  was  one  Moffet,  a  fletcher, 
a  debauch't,  cruell,  ill-nurter*d  fellow,  that  appeared  moft  aftive,  and 
afiumed  a  kind  of  regiment  and  fuperiority  over  the  reft.  They  require 
the  Magiftrats  to  fiibfcrive  a  paper  they  caufe  draw,  oblidging  themfelfes 
never  to  quarrell  them  for  what  they  had  done,  and  that  the  Trades  (hall 
mufter  at  the  weapon^ihawing,  as  weell  as  the  Merchands.  Mofibt,  not 
pleifed  with  the  draught,  took  it  moft  rudely  and  tore  it,  and  caufed  draw 
another,  and  the  two  Bailzies  figne  it ;  and  leift  it  fhould  be  pretended  they 
did  it  in  captivity,  they  bring  them  out  of  the  timber  lodge,  and  caufe 
them  doe  it  in  the  feilds ;  and  caufes  them  fwear  they  fhall  never  come  in 
the  contrare  of  what  they  had  done,  and  ihould  caufe  the  other  Magif- 
trats ratify  it.  And  as  they  are  conveying  them  away,  and  neir  the  Park 
dyke,  up  comes  another  fquadron,  and  violently  haiUs  them  back  to  the 


'  [Interlined.^ — Tliey  gare  Robert  Johnstomij  Toune  Major>  some  sore  wounds  in  his  head^ 
and  they  spared  not  to  beat  the  Magistrats.  ^ 
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place  whence  they  came ;  and  there  they  hegin  with  new  OTertnres,  and 
propofe  that  the  two  Bailzies  may  fend  in  to  the  Magiflrats  in  the  tonne, 
and  caufe  fett  at  liherty  their  6  prifoners,  and  get  aae  obligation  under 
their  hand,  that  they  fhould  never  qusftion  them  for  this  mutinie ;  and 
that  the  Baikies  behooved  to  flay  till  the  liberation  of  their  comorads^ 
and  the  obligation  ware  returned  back :  thus,  by  the  fpace  of  3  or  4 
bowers,  did  they  detain  the  Bailzies  captives.  One  of  their  deacons 
carried  in  the  meflage,  and,  to  humour  them,  the  perfones  ware  fet  at 
freedome,  and  the  bond  fubfcrived.  Only  Colinton  and  my  Lord  Lithgow, 
as  Secret  Councellors,  with  the  advice  of  Froveft  Binny,  Sir  George 
Mckeinzie,  and  Mr.  James  Bocheid,  deliberat,  and  fend  for  Migor  Wil- 
liam Cockbume,  fous-lieutenant  of  the  King's  troup,  and  commands  him 
furth  with  a  party  of  30  horfe  of  the  guard,  to  charge  them  ;  with  injuno 
tions  to  flioot  at  a  diftance,  and  over  their  heads,  and  not  to  kiU  or  hurt 
any  of  them,  but  in  caife  of  abfolut  neceffity.  When  they  faw  them  com- 
ing, they  ran  to  their  heells ;  yet  there  was  one  or  two  of  them  mortally 
wounded,  and  dyed  of  their  hurts.  A  woman  fitting  on  the  dyke,  and 
crying  to  the  Trades  to  ftand,  for  there  was  nothing  but  ponder  in  their 
carabines,  one  of  the  guard  told  hir,  he  fliould  let  hir  fee  the  contrare, 
and  fliot  at  hir,  and  the  bullet  went  throw  both  hir  legs,  and  fliee  fell 
of  the  wall,  and  it  was  faid  ihee  dyed  feme  dayes  after.  Thus,  about  7 
at  night  they  ware  difiipat,  and  Mo£fet  and  fome  2  or  3  of  them  ware 
taken  and  laid  up  in  the  Cannogate  tolbooth. 

Thft  allarm*d  all  the  country,  and  the  Magiftrats  fent  over  notice  of  it 
to  Lefly,  to  my  Lord  Chancelor.  He  declared,  he  ihould  be  over  on  Thurf* 
day  the  24  of  May,  and  hold  ane  extraordinary  Gouncell,  to  fee  to  the 
peace  and  fuirty  of  the  good  toune.  But  the  Trades  did  not  give  over  their 
boafts,  and  their  verie  mafters  and  deacons,  who  fomented  them  under  hand, 
told,  there  would  be  yet  worfe,  if  the  Magiftrats  did  not  condefchend  to  let 
the  Trades  youths  goe  out  on  the  29  of  May,  a«  weell  as  the  Merchands ;  and  s 
if  that  ware  granted,  they  fhould  perill  their  lives  and  fortunes  if  the  leift  * 
croce  accident  happened :  wheirupon  the  Magiftrats  being  frighted,  ccmi- 
plyed  fo  far  with  their  infolencies,  and  in  a  manner  juftified  and  approved 
them,^hat  they  pittifully  paft  from  all  their  former  a6b  and  proclamBi^ 
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tions,  and  confented  the  Trades  youths  fhould  mufter  likewayes ;  which 
was  look't  upon  by  fome  for  no  aft  of  moderation  but  of  fear :  they  made 
not  fo  much  as  a  diftinftion  or  feclufion  of  fuch  as  had  been  inftrumen- 
tall  and  ringleaders,  ather  in  the  firft  night's  uproar,  or  in  the  fecond  dayes 
tumultuary  convocation  in  the  Park;  tho   fundrie  of  them  ware  weill 
eneugh  knowen  by  the  blae  marks  and  ftroaks  they  had  got  on  their 
face ;  others  reputed  it  as  ane  affiro^  to  the  S[ecret]  Councell,  they  hav- 
ing defired  the  Councell  to  interpofe,  and  help  them  to  quafh  and  fup- 
[    prefle  the  growing  mutiny,   and  yet  anticipated  their  judgement,   and 
condefchended  to  let  the  Trades,  who  ware  guilty  of  the  mutiny,  appear, 
and  give  them  the  very  thing  they  ware  extorting  by  fedition  from  them  ; 
fo  that  the  Secret  Councell  ware  left  as  cyphers,  the  Magiftrats  having 
already  determin'd  the  point  wheiron  they  ware  to  meit,  viz..  Whither 
^  their  fhould  be  a  Weapon-fhawing  or  not ;  2^^,  If  one  ware  yeelded  to, . 
then.  If  the  Trades  fhould  be  complemented  and  permitted  to  rendezvouz 
as  weell  as  the  innocent  part  of  the  toune.     At  the  Councell,  the  Marquis 
of  AthoU,  Sir^John  Nifbet,  then  King's  Advocat,  and  Abbotfhall,  ware 
M  of  opinion  that  it  fhould  be  proh^it  altogither ;  and  to  pleife  the  baimes 
with  ratlers,  it  was  not  fit  to  endanger  the  peace  of  the  capitall  city ; 
^      and  that  the  defigne  of  a  weapon-fhawing  was  moft  unneceiTar,   might 
4       #doe  mifchei£^  could  doe  no  good.     The  Magiftrats,  knowing  that  to  dif- 
cln&ge  it  was  a  dounright  refleftion  on  their  conduft,  and  prudence,  and 
contrivance,  delt  with  great  eameftnefle  with  my  Lord  Chancelor  and 
X       other  members,  (whom  they  treated  and  feafted),  to  give  way  to  it,  and 
offer'd  to.  engage  ^ir  wholle  eflate  if  tUkr  fhould  be  the  leift  diforder 
^  con^tted,  and  broughrmanv^  the  youths  themfelfes  to  plead  for  it ; 

I  and  the  14  Deacons  engadg^  themfelfes  for  their  Trades.     But  this  was 

not  fecurity  eneugh,  every  dftfter  fhould  have  bound  caution  for  his  fer- 
vants  and:joume||iien's  good  and  peaceable  deportment  under  a  fine,  as 
,  -^       t]}e  ckftis  in  the  Hylands  ar^ound  for  all  under  them.    Whowever,  the 
^    w»  %fc  Seci^  ftuncell  accepted  ^this  as  fufficient  and  reafonable;  and  de- 
^(^ureoTif  any  diforder  occurred,  the  Toune  fhould  be  liable.     The  Magif- 
fcpits  took  it  ill  that  Abbotfhall  fhould  have  been  for  dif charging  it  to  goe 
on ;  for  they  underftood  it  as  if  he  only  aimed  to  bafle  them  in  it,  tho  it 


•'♦ 
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was  indeed  iutius  to  have  followed  his  advice :  however,  their  was  no 
fmall  heat  and  debate  at  Secret  Councell  about  it.    The  Tonne's  magif- 
trats  having  obtained  their  licence  ratified  at  Secret  Councell,  and  having 
pocketed  up  the  intollerable  affront  and  injury  was  done  to  their  goveme- 
ment  and  magiftracy,  and  tho  all  the  fober  part  of  the  toun  defired  it 
might  be  forborne,  iince  it  look*t  lb  cloudy,  yet  they  will  have  it  throw ; 
and  fo  they  meet  in  Toune  Councell,  and  laid  doune  the  method  of  their 
marching ;  and  the  Trades,  under  many  of  their  hands,  renonced  that  pre- 
tended  priviledge,  which  was  the  originall  and  ryfe  of  that  tumult  at  the     -4 
Weapon-fliawing  in  1666,  of  coming  into  the  toune  before  the  merchand 
youths,  tho  they  marched  out  after  them ;  for  the  truth  is,  as  the  thing 
ware  unreafonable  in  it  felfe,  lb  they  never  had  any  fuch  priviledge.    For, 
fince  the  time  that  weapon-fhawings  ware  firft  eftabliihed  and  introduced 
in  Edinburgh,  (which  was  in  1626,)  they  both  marched  out  laft,  and  came    ^ 
in  laft.    And  I  find,  from  the  Councell  Books  of  Edinburgh,  that  before 
Aprill  1626,  all  the  merchands  and  trades  youths  ware  in  one  company 
promifcuoufly,  without  diftin£tion ;  and  this  is  the  overture  the  tradefinen 
propofe  yet,  that  they  may  be  caft  into  Ijp  many  companies,  and  the  lequall  ^ 
halfe  to  be  trades  captains,  and  to  have  merchand  lieutenants,  and  the 
other  halfe  merchand  captains  and  trades  lieutenants,  without  diftinftion,  as        ^ 
is  in  the  16  companies  of  the  tounefinen  who  are  married;  and  fo  all  markes  ^ 
of  reparation  and  all  animofities  may  be  buried,  and  the  tuo  great  poles  of 
Edinburgh,  wheiron  it  roulls,  the  merchands  and  trades  may  amicably 
cement,  incorporat,  and  unite,  one  with  another,  as  it  becomes  bretheren 
and  fellow-citixens  to  doe.     Jftt  in  May  and  Oftober  1626  I  find  them, 
by  aft  of  Toune  Councell,  caften  unto  wo  companies,  the  merAand 
youths  in  one,  and  to  march  on  the  head  of  all  the  companies,  nixt  to  the 
Magiftrats,  and  the  crafts  company  in  the  l^ar ;  and  ordaines  ilk  mafter 
to  be  anfwerable  for  his  prentice,  ilk  father  for  his  foft,  ilk  deacon  for 
their  craft ;  and  fo  have  the  merchand  yoighs  ever  pofleft  the  van,  both        ^ 
out  and  in,  ever  fince.    I  find  by  the  fame  books,  in  1625,  the  Tbun^^I^  ^^ 
alfo  divided  unto  8  companies,  200  men  in  eacl^companie,  that's  160^^ 
now  there  is  16  companies,  100  men  in  each :  the  narrative  of  that  sA 
largely  deduces  the  great  probabilities  there  was  of  wars,  &c.    It  is  true, 
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the  Trades  are  by  far  the  more  numerous,  and  they  have  a  great  ihare  in 
the  govemement  of  the  brugh,  they  having  18  votes  in  Councell,  for  the 
Herchandfl  20 ;  and  their  refcuing  King  James  in  1596,  in  that  tumult  of 
the  17  of  December,  hes  raifed  their  pride  ever  fince  ;  yet  in  all  demo- 
cracies in  the  world  that  are  weell  ordered,  the  merchand  eftate  are  ever 
more  priviledged;  and  as  all  tumults,  fo  did  this,  ferve  to  clear  the  contro- 
verfie,  and  to  deprive  them  of  that  which  they  had  been  long  acclaming,  as 
rebellion  quaflied  ufually  raifes  the  foverainety. 

As  for  the  folemnity  with  which  it  [the  Weapon-ihawing]  was  performed, 
I#ieid  lay  nothing,  in  regard  the  Magiftrats  took  care  to  print  all  the 
particularities  of  it  in  the  London  Gazet,  reprinted  heir  at  Edinburgh, 
wheirin  many  things  ware  advanced  a  litle  beyond  what  was  true.  All 
I  (hall  fay  is  only  this :  it  was  a  great  overiight  to  permit  any  of  thefle 
that  ware  incendiaries  in  the  commotions,  to  appear  and  mufter  that 
day,  and  yet  there  was  not  one  purged  out.  There  wanted  not  ap- 
pearances of  difturbance;  for  there  ware  fome  Hotfpurs  among  the 
crafts  that  propofed,  when  they  ware  marching  throw  the  Long-Grate, 
{hat  they  Ihould  enter  ftraight  at  Leith-wynd  Fort,  and  prevent  the 
merchands;  which  infallibly  would  have  ended  in  blood,  if  it  [had] 
not  been  prevented  by  clofing  the  Fort,  and  Q)eaking  them  finoothly. 
Again,  when  the  merchand  youths  ware  difbanded  and  retired,  and  their 
coUonrs  lodged,  and  the  Tonne  Trained-bands,  that  ftood  betwixt  them, 
and  they  ware  deiired  to  do  the  like,  they  utterly  refdfed,  till  they  had 
marched  up  the  ftreet,  and  fliowen  themfelfes  as  weell  as  the  merchand 
youths  had  done ;  for  when  they  ware  all  drawen  up,  the  firft  of  them 
reached  only  Nidrie's-wynd  head;  and  accordingly  they  marched  up  to  the 
Caftle-hiU,  and  fanfared  up  and  doun  the  ftreets  in  a  braging  manner,  for 
ane  hower  togither,  not  one  merchand  youth  appearing  all  the  while  to 
give  them  the  leift  irritation  :  Then  they  diflblved  at  their  captain,  Mr. 
Weir  the  peutherer*s  houfe^  One  of  them  feized  .on  the  collours,  and 
laid,  fre  they  ware  lodged,  they  behooved  to  goe  and  bring  out  Moffet  and 
theur  friends  who  ware  in  prifon ;  for  they  considered,  fo  long  as  they 
had  the  collours  with  them,  they  would  not  be  quarrelled;  but  fome 
others  more  fober  ftanding  by,  refifted  him,  and  fo  fliey  difbanded: 
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They  rambled  up  and  doune  all  that  night ;  but  their  was  no  hurt  done, 
fo  the  Magiftrats  rejoiced.  The  trades  would  have  been  upwards  of  1200 
men ;  but  many  of  them  ware  from  Leith,  Dalkeith,  Muflelbrugfa,  and  all 
the  country  about,  which  ihould  not  have  been  tolerat:  none  ihould 
have  muftered  but  prentizes.  The  merchand  youths  would  have  been 
about  500 ;  and  it  is  a  very  pittifull  cafe  to  think  that  Edinburgh  hes 
a  difficulty  to  put  out  3000  men  in  armes. 

It  is  ftrange  to  think  what  rancor  and  alienation  of  mind  this  aflbir  bred 
betuen  neihbours,  which  fpoke  to  me  a  great  difpofition  to  civiU  diflenfions, 
and  a  ripenefle  towards  difcord  in  the  hearts  of  people.  The  Trades  thttr 
infolence  in  the  affair  was  fiich  a  clear  and  dounright  a  proftitution  of  ma^ 
giftracie,  that  it  became  matter  of  admiration  to  thefle  who  are  notlBquaint 
with  the  tonne's  affairs,  how  the  Ifagiftrats  fliould  fo  tamely  have  digefted 
that  infolence ;  and  bein  fo  far  from  feeking  to  have  it  punifh*t,  that  they 
extenuated  it  all  they  could.  But  the  reafon  of  it  is  very  plain :  the  dear 
cons  of  trades  concerning  themfelfes  in  the  difference,  did  interpole,  which 
proved  fo  effeftuall,  the  Magiftrats  durft  not  refiife  them ;  for  it  is  they  who 
rule  and  influence  all  the  eleftions ;  and  he  who  expe6bs  ane  office  does  nbf* 
weell  to  difoblidge  them.  It 's  true,  in  the  firft  hubbub  and  conftemation 
they  wrot  a  fharp  letter  againft  the  Trades  to  my  Lord  Duke  of  Lauder- 
dale, terming  them  &£)ious  and  feditious  villanes  and  rogues ;  yet  after- 
wards, when  the  Weapon-ihawing  was  over,  they  by  a  fecond  gave  him  ane 
accompt  of  it,  wheirin  they  palliated  and  di%uifed  the  matter,  and  wholly 
excufed  the  Trades  ;  and  tho,  by  all  the  law  in  the  world  two  or  three  of 
them,  and  particularly  Moffieit  the  fletcher,  deferved  the  lenth  of  a  tow  for 
their  tumult,  and  imprifoning  the  King's  Magiflarats,  wheirby  opprobrium 
was  caft  on  the  King  himfelfe ;  yet  the  Secret  Councell,  upon  a  petition 
given  in  to  them  by  the  Trades  in  the  beginning  of  September  1677,  referr'd 
Moffat  and  his  coUegues  to  the  Magiftrats  of  Edinburgh,  who  fet  them  at 
liberty  without  the  leift  ftigma,  after  three  mayeths  imprifonment.  It  might 
have  been  made  a  very  plaufible  ground,^  ip^heirupon  to  threaten  the 
Trades  with  the  forfaultor  and  amiffion  of  their  priviledges ;  at  leift  to 
have  made  them  ranfome  and  compone  them ;  tho  in  ftri£t  law,  a  few 
in  ane  incorpq||M;ion  (unleffe  it  be  the  wholle,  or  far  the  major  part,) 
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coinmitting  a  delinquency,  ought  not  to  endanger  the  liberties  of  the  reft, 

who  are  innocent,  or  of  their  fucceflbrs.     But  I  have  already  fhowen  you 

the  reafon  why  the  Magiftrats  ware  fo  dilpofed  to  fwallow  doune  all  this 

rough  ulage,  for  which  they  ware  much  cryed  out  upon  by  the  generality 

of  the  toune.    Many  thought  it  a  fair  opportunity  for  caffing  the  Deaconne 

of  the  Flechers ;  for  it 's  no  art ;  and  why  ihould  they  be  incorporat  in  a 

fociety  ?  there  is  litle  or  no  (kill  required  in  it.    And,  as  it  is  a  very  juft 

ordinance  of  the  Toune  of  Edinburgh,  among  it's  other  ftatutes,  that  nather 

the  deacon  of  the  Flechers  nor  of  the  Baxters  be  upon  the  ordinar 

':  Councell  of  the  brugh,  confifting  of  25  perfones,  becaufe  they  felling 

i  things  abfolatly  neceflar  for  the  life  of  man,  if  they  ware  fitting  their, 

might  obftruft  ufefiill  and  expedient  regulations  and  checks  to  be  made 

againft  them,  to  the  detriment  of  the  brugh ;  fo,  I  think  it  ware  no  un- 

reafonable  thing  to  diflblve  theur  deaconrie  as  weell  as  the  corporation  of 

the  Maltmen  was,  the  reafon  being  like ;  and  that  the  Trades  may  not  lofe 

a  fuffrage  and  a  deaconrie,  ere6t  another  trade  in  their  place.     And 

really  they  are  fo  inured  and  accuftomed  to  blood,  that  fundrie  of  them 

thmk  no  more  to  kill  a  man  then  they  doe  to  kill  a  Hyland  cow ;  and  it 's 

for  this  reafon,  and  on  fuQ>icion  of  crualty,  that  the  cuftome  of  England  very 

^      juftly  repells  a  butcher  from  being  upon  any  criminall  aflyfe.    Yea,  I  have 

#       ^eard  fome  goe  farder,  that  the  very  chirurgians  there,  becaufe  frequently 

employed  in  letting  of  blood,  are  not  admitted  upon  affifes  ;  but  I  think 

this  a  ftreitch  of  the  reafon,  which  militats  not  with  the  like  force  in  both 

cafes :  for  with  us,  chirurgians  are  a  very  honeft  and  famous  calling,  and 

are  not  received,  upon  the  accompt  of  ane  exemption  and  privUedge  from 

paffing  upon  inquefts,  in  regard  they  are  taken  up  and  bufied  in  things 

of  publi£t  utility,  and  are  qttq/i  reiptiblicce  caufa  abfent.     But  I  think  it 

no  ftreitch  of  the  reafon,  founded  on  prsefumption  of  crualty,  to  extend 

it  to  hangmen ;  for  befydes  that  he  is  infamous,  the  law  fufpe6ts  him  as 

bloody :  hence  the  Lords  of  ^  Seffion  lately  would  not  receive  the  hang- 

r  ^    '9an  of  St.  Johnfi»n  a  witneiTe  in  a  caufe,  but  cum  nota.    It's  true, 

'  'indeed,  they  are  not  fo  contemptible  abroad  as  with  us ;  yet  all  have'  a 

r  horror  at  them.     Thd  Bourreau  of  Paris  is  a  man  worth  20,000  crouns 

^  per  annum,  keips  his  coach,  but  no  gentleman  will  drii^  with  him,  or  % 
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converfe,  if  he  know  him :  for  fome  cryme  one  of  his  {HwdeoeflTon  had 
committed*  the  faid  office  is  nomine  pmMB  entaill'd  upon  him  and  his 
pofterity  hsBreditarly ;  (what  if  he  want  children?) — gladly  would  he  re- 
iigne  the  office  and  give  a  large  foume  of  money  to  he  rid  of  it ;  hut  the 
Tonne  of  Paris  may  not,  at  leaft  will  not,  accept  a  reiignation  or  dimiffion 
of  his  hand.  By  the  very  Pagan  rites  of  old,  a  man  was  unclean  who  had 
touched  the  executioner,  and  theirfor  all  men  ftudioufly  ihun*d  him  and 
run  out  of  his  way. 

There  was  one  thing  feimed  to  ftain  the  lufter  of  the  merchand  youths ; 
they  fuffered  the  apothecaries  and  cooks  and  tavemers  hoyes,  and  fundry 
other  mean  people,  (who  are  not  under  any  deaconry,^)  to  mufter 
with  them :  Yet  I  rememher  of  a  decifion  recorded  hy  Antonius  Mat- 
th»u8,  that  in  Utrecht,  by  a  folemne  arreft,  the  cooks  ware  found  to  have 
all  the  priviledges  of  merchands,  after  a  very  contentious  debate  betuixt 
them.  It 's  true  Antonius  Faber,  in  Codice  Sabaudo^  tit.  de  dignitatihu$^ 
tells,  quod  coquus  Principis  annexamfecum  habet  dignitatem  ut  et  nutrix  ; 
and  Mr.  William  Thomfone,  the  wryter,  tells  me,  that  the  firft  Laird  of 
Anftruther  was  cook  to  Malcolme  Canmoir ;  and  that  one  of  the  Lairds 
(ince  married  a  daughter  of  Lauder  of  Bafle ; — ^that  makes  Enfter  very 
old,  if  true.  As  to  the  fee  of  the  mafter  cuik,  I  find  it  5  ib.  in  the  5' 
chapter  of  the  old  laws  of  M'Colme  Mckenneth,  fecond  of  that  name. 

It's  ane  old  controverfy  that  betuixt  the  Merchands  and  Trades  of 
Edinburgh,  (as  I  have  ihowed  already,)  and  what  burfts  furth  with  much 
bittemefle  upon  all  occafions,  they  being  jealous  one  of  another;  and 
it 's  for  this  caufe  why  the  Merchands,  ever  fince  the  Toune  acquired  the 
Cannogate,  which  was  in  1630,  have  ever  refafed  to  annex  it  to  the  royalty 
of  Edinburgh,  leift,  by  that  acceffion  it  would  too  much  increafe  and 
ftrenthen  the  Trades,  the  Cannogate  being  moft  inhabited  by  fiich,  and 
oft  tymes  better  craftlmen  than  the  tounfinen ;  who,  out  of  a  meir  prin- 
ciple of  malice,  doe  theirfor  hinder  them  from  their  freedome  within 
the  toune,  and  taxes  them  exorbitantly  where  they  ftay,  and  confifcats 
their  work,  if  they  apprehend  it  within  the  ports. 

I  ^  Yet  the  coutrare  found  by  the  Toun  of  Edinbui^gh's  statates  in  1587 ;  it 's  folio  69. 
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Some  quaeftioned  by  what  power  lithgow  and  CoUinton  could  a£b^ 
diere  not  being  a  quorum  of  the  Councell,  without  which  capacity  they 
ware  but  like  other  private  men ;  efpecially  wanting  a  cheiff  officer  of 
thd  forces :  Tet  I  am  of  opinion,  in  fuch  exigents  as  thefle  that  require 
hafte,  and  expedition  is  their  life,  any  one  Gouncellor  (lands  invefted  with 
a  fufficient  power  to  obviat  growing  tumults,  and  may  give  orders  to  the 
ftanding  forces  to  fupprefle  them,  where  the  uproar  is  nottor;  for  a  Coun- 
cell  cannot  be  conveened  fo  fuddenly  as  the  affair  may  require. 

The  ufe  of  Weapon-fhawings  is  very  ancient  with  us,  and  ware  founded 
upon  our  cuftome  of  attending  the  King  in  all  his  raids  and  weirs,  40 
dayes,  on  the  countrie*s  expence,  and  then  they  mouldred  away.  See 
60  Aft,  Ja.  I.,  Pari.  3^  anno  1425,  and  the  many  citations  their.  Upon 
this  foundation  did  Aft  25  Pari.  1663,  Aa  2^  Pari.  1669,  and  Aa  1 
Pari.  1672,  rear  up  the  prefent  militia  for  the  fuperftrufture.  The  Bomans 
had  fuch  weapon-ihawings,  and  we  have  rendred  their  word  ad  verbunij 
for  they  called  it  armiltiflrium :  fee  Goldman  on  that  word- 
It  is  not  of  late  that  Edinburgh  hes  had  the  reputation  of  a  faftious 
and  a  mutinous  toune :  this  is  not  my  charafter ;  it 's  Heylin's  words  in 
his  Gofinography,  and  in  his  defcription  of  Scotland,  pag.  .  We  have 
(poke  above  of  the  tumult  of  the  17  of  Dec'  1596.  When  the  Lord  Seton, 
about  1555,  was  Proveft  of  Edinburgh,  there  was  an  uproar  in  it,  and  two 
of  the  bailzies  came  out  to  their  proveft  at  Seton ;  and  he,  finding  they 
ware  acceflbry  to  the  conQ>iracy,  he  imprifon'd  them  in  the  pit  of  Seton, 
(a  place  I  have  feen,)  which  was  a  dreadful  contumely ;  and  rode  in  pre-  « 

fently  to  Edinburgh,  and  appeafed  and  choak't  the  commotion. 

Summer  Session,  Primo  Junij  1677— This  day,  the  Lords  refolved  to  a.  fol.  283, 
have  taffeta  purple  gouns  for  the  two  moneths  of  funmier,  their  cloath  ones     '  ^^^* 
lyned  with  velvet  being  too  heavie.     Yet  this  did  take  no  effeft  then ;  and 
they  of  themfelfes  cannot  alter  the  habit,  fince  the  King,  by  the  8^  Aft  in 
1609»  and  Charles  I.  by  the  3^  Aft  in  1633,  are  empowered  folely  to 
determine  the  habits  of  judges  and  magiftrats  :  yet  thefle  A6ts  feeme  to 
have  been  meerly  perfonall  and  temporall. 
.  2^,  The  Lords  ordained  the  Advocats  to  attend  at  9  bowers  the  moneth 
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of  June,  and  halfe  9  all  Jolly ;  which  does  not  agree  with  the  49  Aft  of 
the  Pari,  in  1537,  by  which  3  howers  attendance  is  all  [that]  caA  be  re- 
quired of  the  Advocate :  See  this  enlarged  out  of  MisnagiuSf  Sfc.  aUbL 

3^.  One  day  at  ane  meeting  for  examination,  the  Advocata  conveening 
very  thin,  it  waa  enquired  how  many  Advocata  went  to  a  quorum :  Sir 
Andrew  Bimy,  Dean  of  Faculty,  thought  ten  made  a  quorum,  becaofe 
that  was  the  originall  number  of  the  Advocats  at  the  firft  ereftion  and  in- 
ftitution  of  the  Colledge  of  Juftice ;  but  in  this  he  failled,  for  the  64  Aft 
ParL  1537,  names  but  8  Advocats,  and  8  is  a  quorum  of  the  Seffion,  being 
the  major  part  of  the  15  Ordinars.  Yet  Aft  57  di&o  Partiamento  re- 
quires 10  Lords  befydes  the  Prefident  or  Chancelor :  but  this  is  not 
obferved ;  yea,  in  the  Saturdayes,  or  in  the  afternoons,  or  when  there 
have  been  4  Lords  at  the  fide-bar,  and  one  on  the  bench  of  the  Utter 
Houfe,  I  have  ieen  the  Lords  within  not  fix  with  the  P^fldent.  Only  they 
pretend,  that  concluded  cauies  may  be  advifed,  and  deliverances  on  bills 
given,  by  a  number  under  the  quorum ;  yet  I  fee  no  warrand  for  this,  and 
concluded  caufes  require  a  great  deall  of  attention  and  fldll ;  and  the  Lords 
prefent  are  not  only  wrytten  in  the  Sederunt-books,  but  ware  alwayes 
infert  in  the  beginning  of  all  decreets,  even  for  feme  years  after  the 
King's  Befi;oration  in  1661,  (tho  now  difufed,  I  know  not  why,)  that  it 
may  appear  how  many  ware  prefent  at  the  prononcing  the  decreet.  Yet 
I  know  not  how  the  Lords  would  take  it,  if  one  of  their  fentences  ware 
offered  to  be  reduced  upon  that  reafon,  that  it  can  be  proven  there  ware 
not  a  quorum  of  the  Lords  at  the  advifing  it,  whether  it  be  ane  inter- 
locutory joint  or  definitive.     Vide  the  other  Manufcript,  3^  Junij  1679- 

Eodem  V  Jun%j\  It' was  qusDreed  amongs  the  Advocats,  If  a  dead  corps 
might,  in  the  law  and  praftife  of  Scotland,  be  arreifted  and  fix>pt  from 
interment,  for  debt,  by  creditorB ;  on  occafion  of  the  Countes  of  Winton, 
who  dyed  this  day,  and  being  addebted  to  merchands,  and  to  fundry  trades 
people  for  vivers  and  other  neceflars,  they  made  a  great  clamor,  being 
poor ;  and  fearing  the  Earle  hir  hufl)and,  becaufe  of  the  diflferences,  would 
not  oune  hir  debt  farder  than  hir  annuity  of  6000  mts.  reached,  which 
was  all  fomailed  already,  they  ware  talking  of  arreifting  hir  body :  But 
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certainly,  tho  it  be  tolerat  in  Holland  and  fome  other  places,  it  is  re- 
probat  by  us  as  a  mod  barbarous  inhuman  cuftome ;  yea,  the  law  con- 

denrnes  it  for  irrationall It  could  be  done  upon  nothing  with  us, 

(except  it  ware  upon  ane  exprefle  fupplication  to  the  Lords  of  Seffion,  or 
to  Secret  Councell,  which  would  never  be  granted,)  unlefle  upon  a 
caption,  which  no  meflenger  could  execut,  fince  it  coxomands  to  appre- 
hend the  perfon  of  fuch  a  man  or  woman :  Now,  being  dead,  it 's  no  mord 
a  perfon,  no  more  a  hypoftafis,  the  union  being  diflTolved.  Howeyer,  this 
arreifting  has  been  attempted  as  to  perfones  dying  in  prifon,  but  was 
never  allowed  nor  luftained ;  only  I  have  heard  that  a  man  who  dyes  in 
prifon,  it 's  ijg/o  foBo  a  difcharge  of  all  his  debts  :  this  I  think  holds  in 
England,  but  not  with  us.  Yet  when  any  perfon  dyes  in  the  Tolbmth,  the 
Ma^ftrats  caufes  fight  them  before  famous  witnefles,  efpecially  the  credi- 
tors, (if  they  can  be  got,)  to  fhow  they  are  truely  dead,  that  no  fraud  be  done 
of  liberating  living  folk,  under  the  pretence  as  if  they  ware  dead. 

14  Junij  1677. — The  Secret  Councell,  upon  a  complaint  given  in  by  A.  fol.  2S5, 
fondry  gentlemen  and  others,  in  the  weft  country,  granted  a  commif-  ^* 
fion  to  the  lairds  of  Houfton,  Orbifton,  Bifchopton,  Greinock  younger, 
and  Mr.  John  Frefton,  (he  alwayes  being  one,)  to  try  and  judge  fome 
witches  imprifoned  at  Dumbarton,  who  had  been  delated  by  Jonet 
Douglas,  the  dumb  laflTe,  (of  whom  vide  fupra  at  large,  num.  551.)  as 
they  who  had  made  and  roafted  the  portrait  of  Hamilton  of  Barnes,  a 
good  gentleman  and  weell  loved  their,  and  wheirof  he  dyed.^  The  pic- 
tures ware  tane,  and  Mr.  John  Eleis,  who  was  employed  for  the  witches, 
told  me  he  faw  them,  and  that  they  ware  the  moft  childifh  thing  could 
be,  and  had  fcarce  any  refemblance  but  2  flumps  for  hands,  2  for  legs, 
holes  for  eyes  and  mouth,  and  made  of  clay.  In  Auguft  1677  they  w«re 
pat  to  the  knowledge  of  ane  affife,  and  found  guilty  and  burnt.  One  of 
them  was  condemned  upon  litle  or  no  probation,  but  fame  and  bruit  of 

^  James  Oafturell>  in  bis  pretty  book  of  Unbeard-of  Curiosities,  (capite  5  et  nqq.)  thinks  tbesse 
pictores  and  their  efficacy  and  effects  attributed  by  us  to  witches  and  to  the  doTill,  may  be  natu- 
rally done  by  Talismanicall  figures  and  sculptures; — such  ware  the  Brasen  serpent,  the  PhiHstins 
mice,  the  Jebusites  blind  and  lame,  &c. 
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the  country,  on  the  pretence  of  the  aififers  their  oune  privat  knowledge 
of  hir  guiltinefle ;  ane  affifer  heing  halfe  a  witnefle  and  halfe  a  judge ; 
and  tho  the  63  Aft  in  1475  provides  only  ane  aflife  of  error  againft 
affifes  that  clenges,  and  not  where  they  condemne,  yet  affilers  ihould 
not  be  permitted  to  cloaik  their  oune  private  revenge  and  malice  under 
that  pretence ;  and  it  was  thought  the  Secret  Councell  might,  in  material! 
juftice,  fupply  that  defe£fc  and  call  for  the  affifers,  and  if  they  found  they 
had  not  'proceeded  Jecundtmi  allegata  etprobatOj  or  that  they  could  give 
no  rationall  accompt  of  their  privata  confcienHa  wheiron  they  condemned, 
then  puni(h  them  as  temere  jurantesfuper  qffifam.  Wheirupon  Mr.  John 
Eleis  did  prepare  a  bill  for  the  Secret  Councell. 

A.fol.  290,b.  28  Junij  1677. — Sir  Charles  Erikin  of  Cambo,  Lyon  at  Armes,  and  the 
Earle  of  MarfhaU,  had  in  petitions  at  the  Secret  Councell  anent  the 
Earle  of  Eellie's  daughter  of  the  firft  ventre,  with  Collonell  Eilpatrick's 
daughter,  for  the  keeping  of  hir  perfone,  hir  father  being  lately  dead ; 
and  both  ware  rivalls  and  competitors  to  have  the  girle  to  their  fones, 
expefting  a  great  part  of  Eilpatrick*s  fortune  with  hir,  his  fone  being 
lately  killed  in  the  French  war.  The  Councell  fequeftrated  hir  in  the 
hands  of  the  Archbifchop  of  S'  Andrews,  which  was  all  one  as  to  have 
given  hir  to  the  Lyon  in  keeping,  his  daughter  being  married  on  the  Arch- 
bifchop's  fone.  Both  of  them  fent  over  perfones  to  Holland,  to  treat 
with  Eilpatrick ;  and  whille  the  Lyon  was  fwell'd  big  with  expeftations 
of  this  match  to  his  fone,  and  of  fucceiding  in  the  Earldome  of  Kelly,, 
his  brother  being  dead  without  fones,  only  left  big  lady  with  child,  and 
it  depended  on  the  event  of  that  pofthume,  (and  he  was  talking  of  care  to 
be  tane,  for  fear  of  fuppofition  of  a  wrong  child :  fee  the  title  de  venire  in* 
JpiciendOf)  but  it  proved  a  boy ;  he  is  in  the  midft  pulled  away  by  a  fever, 
and  leives  all  thefle  cares  to  his  fucceflbrs.  OfragUem  homitium  forhmam  I 
Inanefque  fpeSf  qtuB  in  medio  Jhepe  curfu  Jrangmtur  I  See  this  accompt  of 
his  death  aJM  in  the  other  manufcript. 

A.fol.  291,        29  Junij  1677. — ^Doftor  Burnet,  now  Archbilhop  of  Glalgow,   per- 
fhues  two  comifar  clerks  of  Feibles,  for  putting  them  from  their  place. 


1677.  OF  SCOTISH  AFFAIRS.  166 

Alledged,  They  cannot  be  removed,  becaufe  they  poflefle  by  vertue  of  a 
gift  from  Bobert  Leighton,  when  he  governed  that  diocy.  Replied,  That 
gift  could  not  defend  them,  becaufe  it  was  a  non  habente  pote/latemj  he 
never  being  Archbifchop  of  Gla%ow,  in  fo  far  as  he  was  never  legally 
^anflated  from  Dumblaine  to  Glafgow,  as  the  Canons  require ;  (fee  the 
forme  of  the  tranflation  marked  by  me  alibi  from  the  Service-book,  in  June 
1677>  on  the  tranflating  of  Mr.  Murdoch  Mckeinzie  from  Murray  to  Ork- 
nay.)  2^,  The  conjoyning  of  two  in  one  office,  and  to  the  longeft  liver  is 
unlawfull,  and  not  to  be  permitted  in  any  but  proprietars;  elfe  adminiftra- 
tors  of  bifchopricks  may,  by  fuch  tailzies,  furvivances,  and  reverfions,  for- 
ftall  all  the  profit  of  places  for  ane  age  to  come,  and  prejudge  his  fucceflbr 
in  the  place :  which  is  moft  unreafonable,  for  if  he  may  conjoyne  tuo  then 
he  may  put  in  fix,  vizS  the  father,  fone,  and  grandchild,  or  brother,  and 
fo  inhance  all  for  50  or  60  years  to  come.  Duplied,  By  our  law,  tranflar 
tions  are  not  abfolutly  neceflar ;  (fee  Aft  1  in  1617 ;)  that  it  is  but  a 
Popiih  nicety,  which  can  never  be  obtruded  againfi;  fo  materiall  aequity, 
wheir  they  are  invefi;ed  in  a  place  by  one  who  had  a  putative  title,  and 
the  King's  calli  and  was  in  adtuall  poflefiion,  and  holden  and  repute  Arch- 
bifchop ;  and  they  ware  in  banajide^  to  take  a  right  from  him.  As  for  the 
conjoyning,  cufl^me  hes  made  the  fame  lawfuU,  there  being  nothing  more 
univerlall ;  as  old  Sir  David  Falconer  of  Glenfarquhar  and  his  fone  Sir 
David,  ware  conjunft  comilars  of  Edinburgh ;  Mr.  Harie  Hay,  clerk  to  that 
comiflariot,  had  got  the  place  alfo  continued  on  his  fone ;  Sir  William  Pur ves 
had  done  the  lame  with  his  office  of  follicitor  to  his  Majefi;y ;  and  the  Lyon 
had  the  gift  of  that  office  to  himfelfe  and  his  fone ;  and  Mr.  W"^  Bamfay  and 
ICr.  Ja.  Bocheid  ware  conjunft  clerks  of  Edinburgh.  Triplied,  That  any 
canonift  who  underfl^ood  any  thing  of  the  inveftiture  of  the  clergie  in  church 
benefices,  would  confefle  that  tranflation  was  abfolutly  neceflar  to  give 
him  a  right  to  the  benefice  ad  quern  ;  for  they  goe  upon  two  grounds :  1^, 
They  accompt  itfpirituale  matrimanium  betuen  the  Bifchop  and  his  church ; 
now  the  marriage  knot  cannot  be  diflblved  till  he  be  traniferred.  2^,  In 
imitation  of  the  perfonall  rights  in  the  feudall  law,  their  breve  tefialufn 
or  chartor,  and  their  inve/iiiura  et  indu&io  in  j^fOf/fionem^  the  Canons  have 
introduced  prefentation,  collation,  and  inftitution ;  and  wher  one  is  tranf- 
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planted,  then  the  tranflation  is  bid  new  inveftiture  and  indu&ion  unto 
the  pofleffion ;  and  without  that  they  acknowledge  no  right  in  his  per&n, 
nather  to  performe  ipirituall  offices  within  that  diocy,  or  to  intromet 
with  the  temporality  and  rents. — The  Lords  fuftained  the  clerks  their 
conjunft  gifts,  in  reQ)eft  of  the  cuftome  to  give  the  furviyance  of  places, 
and  repelled  all  the  reafons  of  declarator  and  reduftion  againft  the  fame. 

A.  fol.  291,  5*»  Jtdij  1677. — ^The  Comfit-makers  in  Edinburgh  ware  feeking  from  the 
.  o.  589.  Secret  Councell  to  be  erefted  in  a  company,  and  have  the  priyiledges  of 
a  manufadtorie,  conforme  to  the  [40th]  Aft  of  Pari,  in  1661,  anent  ufefuU 
manufaftories  that  ihall  defyre  to  fetle  amongs  us ;  for  every  age  pro- 
duces perfeftions  in  trades,  and  new  inventions.  The  fugar-baking  at 
Leith  is  declared  a  manufaftor  already.  We  have  got  fundry  brafiers 
of  late  among  us,  who  work  weell. — ^For  naturalizing  and  encouradging 
ftrangers  to  come  and  dwell  amongs  us,  fee  the  Aft  in  1669* 

A.  fol.  298,  11  JtUij  1677. — ^At  the  Criminall  Court,  the  dyet  was  deferted  againft 
Bobert  Grahame,  proveft  of  Dumfreis,  who  was  perihued  for  a  litle  ryot 
in  breaking  up  the  doors  of  a  houfe,  and  taking  a  man  prifoner  furth 
theirof,  after  ane  intimat  fufpenfion. 

A.  fol.  293,  19  Jtdij  1677. — ^At  Secret  Councell,  Mr.  Bobert  Traill,  having  been 
apprehended  the  day  before,  was  relegat  to  the  Bafle. 

The  bufinefle  of  the  Earle  of  Argyle  and  the  Macleans  occafioned  much 
heat ;  fee  itjiipra  in  Jully  1676,  num.  489. 

Thefle  who  had  undertaken  to  drain  and  recover  the  lands  at  Montrofe, 
by  ditching  out  the  Tea,  and  gaining  fo  many  miles  of  ground,  which,  by 
fowing  a  feid  on  it,  in  few  years  would  make  it  arable,  and  pay  30,000 
mks.  per  annum,  gave  in  a  complaint  againft  Erikin  of  Din,  from  whom 
they  had  bought  the  ground,  that  he  had  come  in  ane  ryotous  manner, 
and  a  convocation  of  his  tennents,  and  throwen  doune  their  dyke,  which 
he  alledged  they  had  incroatched  on  his  ground.  Bis  peek  was,  that  he 
had  fold  it  for  500  mKs.  and  had  retained  no  part  of  it  aUter  it  ihould  be 
recovered. — They  compounded  the  matter. 
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There  was  alfo  a  petition  ^ven  in  by  the  Tutor  of  Waterton,  complain- 
ing on  the  Bifchop  of  Aberdean,  that  tho  his  pupill  was  uncontroverted 
patron  (this  is  not  true)  of  the  chnrch  of  Ellon,  and  had  prefented  one  Mr. 
George  Milne  theirto,  yet  the  Bifchop  refiifed  to  collate  him,  theirfor 
craved  the  Bifchop  might  be  cited  over :  (fee  the  petition  befyde  me.) 

This  lame  day,  the  Councell  paft  ane  impofition  of  a  tumor  each  foot- 
man, two  each  horle,  a  baby  each  cart  that  ihould  pafle,  for  years, 
aiher  the  bridge  of  the  Abbey  of  Hadington,  or  Linton  Bridge,  and  that 
for  making  up  a  flock  to  repairing  them,  being  ruinous. 

24  J^j  1677. — The  Ghancelor's  caufe  with  my  Lord  Melvill,  which  A.  fol.  204, 
he  gained  in  winter  laft,  on  the  20  of  February  l&Ilt  (fee  it  in  num. 
548,)  is  now  again  reviled  and  difpute.  Melvill  having  borne  it  off  all 
this  lummer  feffion,  (notwithftanding  all  the  foliftation  the  Ghancelor 
did  make  for  a  hearing,)  till  my  Lord  Lauderdale's  arrival  here ;  and  he 
being  come,  Melvill  tumes  the  chafle  and  obtains  a  hearing,  which  the 
Ghancelor  would  gladly  have  fhifted ;  and  by  my  Lord  Lauderdale's  pre- 
lence  overawing  the  Chancelor's  firiends,  he  gains  the  caufe :  For  the 
Lords  this  day  found  the  King,  as  fuperior  of  the  eftate  and  lordlhip  of 
Levin,  had  right  during  the  vacancy  to  the  retoured  duety,  (by  which 
taxations  ware  impofed  of  old :)  Which  retour'd  duety  Goneral  Lefly  had 
chofen  to  be  a  feather,  to  denote  his  calling  of  a  foldier,  but  Dundonald  had 
lately  converted  and  changed  it  unto  100  tb.  Scots  yeirly :  and  the  truth  is, 
retoured  dueties  are  alwayes  in  money,  tho  feu-dueties  may,  and  oft3mies 
are,  in  other  kinds  of  things ;  But  as  for  the  maills  and  dueties,  the  Lords 
found  they  ware  not  bona  caducoy  and  nowayes  in  non-entry,  there  being 
heir  no  contempt  nor  fault  againft  the  fuperior,  fo  much  as  pnefumptive 
or  interpretative,  which  is  requifit  to  all  non-entries ;  but  that  they  ware 
h(ma  vacantioy  and  lying  in  hcsreditate  jacentey  (tho  this  was  a  new  notion 
of  it,  never  before  heard  of  in  our  law,)  and  fo  fell  under  adminiftration, 
and  would  belong  to  a  curator  bonis  datus 

On  the  1  of  Auguft,  at  the  Exchequer,  the  maills  and  dueties  of  Levin 
ware  given  by  the  King's  letter  of  adminiftration  as  pater  patruBy  to  David 
Melvill  and  his  airs,  as  bona  vacantia  et  nuUius  ;  and  makes  him  curator 


168  mSTOEICAL  NOTICES  1677; 

iontff,  to  defray  the  debt,  for  the  ufe  and  behoof  of  the  poffible  air,  and  as 
his  Jidei  ciymrmffarij.  It  did  not  bear  Given  under  any  faall,  and  it  was 
qusBreed  what  fealls  it  (hould  pafle:  It  being  the  firft  gift  of  that  kind, 
the  Exchequer  may  fupply  the  defeft,  and  ordaine  it  to  paffe  what  fealls 
they  pleafe.  Prefentations  of  the  Archbifchops  and  Bifchops  pafle  all 
the  fealls;  prefentations  to  other  beneficed  perlbnes  pafle  only  ihe  Privy 
Seall;  patents  to  noblemen  goe^  per  faltumj  to  the  Great  Seall.  They 
fay,  the  Lords,  this  fefiion,  fand  that  the  bedell  of  the  Chappell-royall's 
gift  needed  not  pafle  any  fealls,  that  haying  been  objefted  againft  it  as 
ane  defeft  and  informality 

Some  fuperiors,  when  they  give  charters  to  their  vaffiJls,  (particularly 
Argyle,  &c.,)  they  make  themfelfes  airs  of  tailzies  to  their  vaflals,  in  the 
third  or  fourth  place,  degree,  and  order  of  fubftitution ;  by  which  oft  they 
fall  to  fucceid  in  the  property :  but  the  vaflalls  may  alter  it  by  a  iecond 
bond  of  tailzie,  or  by  granting  a  bond,  wheiron  the  lands  may  be  ap* 
prized  from  them. 

Supra  at  number  548,  in  Melvill  and  the  Chancelor's  cafe,  I  have  re- 
marked a  very  loyall  claufe  was  in  the  former  Dukes  of  Hamilton  their 
charters:  now  I  am  informed,  that  in  the  charter  of  this  Duke,  and  of  feme 
other  great  perfones,  (which  was  alfo  craved  in  paifing  Dom.  Pedro  Frazer's 
charter  of  Dores  [Durris],  on  his  father's  difpofition  and  refignation  to  him, 
but  was  refiifed  by  Dundonald:  fee  the  difpofition  and  charter  apnd 
me  ;)  their  is  a  very  difierent  claufe,  viz.,  that  in  caife  any  of  them  commit 
treafon,  they  fhall  not  forfault  their  lands,  but  fhall  defchend  and  gee  to 
the  nixt  air:  This  ispeffimi  exempli^  and  difadvantageous,  and  reflecting 
both  on  the  honor,  profit,  and  credit  of  the  Groun. 

A.fol.  295,  b.  Eodem  die. — ^Bruce  of  Broomhall  was  this  day  fyned  at  Secret  Councell 
^  *  in  100  tb.  fieri.,  becaufe  a  conventicle  was  keipt  by  his  tennent  upone 
his  ground,  conforme  to  the  late  Aft  of  Secret  Councell,  and  the  former 
precedent  againft  S.  Jo.  Gibfone.  The  toune  of  Coupar  was  alfo  fyned 
in  50  tb.  fterl.  for  fuflfering  three  prifoners  to  efcape. — ^William  Cunnyng- 
hame,  in  the  links  of  Abbotfhall,  and  feme  other  maltmen  in  Fyfie,  ware 
fyned  for  buying  bear  cheaper  than  the  7  tb.  the  boll,  exprefled  in  the 


1677.  OF  SCOTISH  AFFAIRS.  169 

Councell's  proclamatioii,  and  for  felling  their  ale  dearer  than  16  pennies 
the  pint.  Whatever  any  of  them  acknowledged  on  oath  they  had  given 
for  the  hear  they  had  bought,  the  Committee  confidered  the  number  of 
the  bolls,  and  what  it  fell  fhort  of  the  price  at  7  tb.  per  boU,  and  fyned 
them  in  a  fumme  equivalent. 

The  Gouncell  wrot  a  letter  to  his  Majefty,  defiring  he  would  be  pleafed 
to  grant  warrand  to  his  Threfurie  for  lifting  as  much  money  as  will  re- 
pair the  Caftle  of  Blacknes  for  holding  prifoners,  the  Bafle  being  already 
full. — ^His  Majefly  font  doune  a  warrand  conforme« 

26  JuOij  1677.— The  Mafter  of  Bae  obtains  a  decreet  againft  the  A.  foL  297> 
Stranaver  men  for  40,000  mKs.,  as  the  availl  of  the  harefhips  and  de- 
pnedations  made  by  them  during  that  inroad  unto  Caitnefs,  in  1668.   The 
depofitions  of  the  witnefles,  amounting  to  upwards  of  30  fheits  of  paper, 

the  Lords  referred  to  two  of  their  number  to  perufe ;  for  it  had  been  im* 
poffible  at  any  one  federunt  to  have  gone  throw  them  all^  much  lefle  have 
confidered  what  was  proven  by  two  concurring  witnefles,  and  what  not : 
Thefle  two,  viz.  Ferret  and  Newton,  to  whom  it  was  recommended,  drew 
them  all  under  generall  heads,  and  marked  what  each  of  them  materially 
deponed,  and  how  many  agreed  in  one  thing. 

At  Secret  Councell  this  day,  Macintoih  petitioned  for  fyre  and  fword 
againft  feme  of  the  Clans  that  ware  broke  loufe. 

27  July  1677.— The  Duke  of  York,  as  Hy  AdmiraU  of  Scothind,  ^/^J^?^' 
raifed  a  Declarator  againft  the  Earle  of  Argyle,  that  the  Spaniih  fliip 

caft  away  upon  the  Bes  of  Scotland,  in  anno  1588,  being  one  of  the  prime 
fhips  of  that  Armada,  belonged  to  him  as  Admirall,  by  which  office  he 
hes  undoubted  right  to  all  wracks :  fee  a  litle  of  this  aftion  in  another 
litle  manufcript  befyde  me.  It  was  anfwered  for  Argile,  That  he  had 
the  fole  right  to  that  ihip,  becaufe  his  fiEither  had  a  gift  of  it  from  the 
Duke  of  Lennox^  who  was  Hy  Admirall  for  the  tyme,  and  it  was  con- 
firmed in  Parliament,  and  ded  with  pofleffion,  by  taking  guns  and  other 
things  furth  theirof.  Beplied,  The  gift  was  null,  not  being  fubfoTved 
by  his  Majefty,  tho,  by  the  narrative,  it  appeared  it  was  fo  intended ;  for 
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his  Majefty  was  infert  bb  a  difponer.  2^,  The  quota  to  be  given  to  the 
Duke  of  Lennox  was  left  blanks  which  proves  it  was  but  ane  imperfit  evi* 
dent ;  wheiras  lately,  to  ocular  infpefition,  there  is  filled  up  the  50th  part, 
which  is  fo  unfuteable  and  difproportionat  to  his  intereft,  that  it  clearly 
appears  that  could  never  be  commoned.  3^,  The  Duke  of  Lennox 
could  not  difpofe  upon  that  which  was  not  in  ittiw  dominiOf — but  fuch  was 
this  ihip ;  for  the  law  has  condefchended  on  certain  wayes  how  property 
ihall  be  acquired,  and  hes  determined  that  it  *s  not  nudis  pa&is^  but 
iradUianibus ;  and  pofleffion  is  ane  eflentiall  requifit  and  ingredient  to 
the  conftitution  of  property  with  us.  Now,  Lennox  had  no  pofleffion  of 
it ;  and  as  to  thefle  &int  deeds  of  pofleffion  that  Argyle  condefchends 
upon,  whatever  they  might  import  in  things  lying  upon  the  earth,  they 
can  never  pafle  for  a  fuffident  pofleffion  of  things  lying  in  the  bottome 
of  the  fea,  in  /undo  maris^  for  they  require  another  kind  of  pofleffion  ere 
one  can  have  right  theirto,  and  that  is  loco-motion ;  they  mbft  be  ftirred 
out  of  the  place  that  poflefles  them :  This  ihip  is  in  a  manner  Jub  maris 
damimo  et  pote/latef  the  fea  is  the  medius  obex^  the  medium  impedimenr 
turn  that  hinders  acquifition  of  property  in  it ;  this  obex  is  not  removed 
nor  overcome,  but  by  loco-motion,  which  Argyle  cannot  pretend  to.  Then 
Sir  G.  Lockhart  urged,  with  a  great  deall  of  elegance  and  fubtlety, 
the  parallells  of  a  /era  beJUa  wounded,  of  a  treasure  found,  or  of  mynes 
in  the  bowells  of  the  earth ;  and  of  the  aper  tane  in  rete  et  cafflbus^  men- 
tioned by  Ulpian^  PompaniitSf  et  Ptoculust  in  X.  44,  et  55,  D.deac- 
quirendo  rerum  daminio.  He  fiurder  alleged  the  giving  the  Admirall 
right  to  wracks  in /undo  maris^  before  he  apprehended  any  pofleffion, 
was  to  fl;ate  the  right  of  property  of  thefle  wracks  in  the  perfon  of  each 
Admirall,  fo  that  he  might  difpofe  upon  them  as  freely  and  abfolutly  as 
he  might  have  done  upon  any  other  thing  that  was  his  uncontroverted 
property :  and  at  this  rate,  that  ihip  of  the  1588  would,  by  thir  prin- 
ciples, have  belonged  to  the  Earle  of  Bothwell,  who  was  then  Admirall 
of  Scotland,  and  would  have  tranfinitted  and  devolved  to  his  airs  and 
fucceflbrs,  if  it  was  his  property,  which  is  abfurd :  He  might  have  gifted 
it,  and  in  generall  all  the  wrack  that  had  happened  on  the  coaft  of  Scot- 
land flnce  the  flood  of  Noah,  which  is  sequally  abfurd,  to  imagine,  that 
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ane  admiBiftrator  of  ane  office  can  gift  its  cafualties  in  great,  or  theirby 
foreftall,  prevent,  and  anticipate  the  benefit  of  his  fucceflbrs ;  (videjupra^ 
num.  588;)  for  ane  Admiral!  can  difpofe  upon  no  more  of  naufrage  goods 
than  he  knew,  and  no  more  of  what  he  knew  than  he  had  by  a  fix't  and 
folid  poflefBon  (tho  not  totall)  put  himfelfe  in  a  rationall  hope  of  com- 
paffing :  all  the  reft  fla^nds  as  it  ware  in  its  native  freedome,  continues  to 
be  nuBiuSy  and  remains  to  be  the  fruit  of  fome  fucceiding  induftrie. 
Duplied,  That  the  King  being  air  to  Lennox,  is  bound  to  warrand  his 
gift  in  favors  of  the  Earle's  father,  fince  the  Admirality  accrefced  to  the 
King,  and  was  by  him  conferred  on  his  brother ;  that  there  is  no  warrand 
in  law  for  that  diftindtion,  why  more  folemne  pofleffion  is  requifit  of 
things  detained  in  Jundo  maris  than  of  any  other;  that  law  attends 
no  more  but  a  fymbolicall  pofleffion;  a  pofleffion  of  a  part  to  give 

right  to  the  whoUe And  loco-motion  was  called  ane  idle 

&ncy ;  for  [if]  it  was  fuppofed  the  ihip  ware  brought  to  the  furface  of  the 
water,  and  fell  doune  again,  ware  not  that  a  pregnant  deed  of  pofleffion  ? 

Argyle  himfelfe  had  a  litle  difcourfe,  Ihowing  the  vaft  expence  he  had 
been  at  in  making  the  difcovery,  and  wifhed  once  it  ware  brought 
above  board,  and  ware  on  the  dry  land,  ere  we  difcorded  about  the 
divifion  of  it,  elfe  it  Ihould  in  eameft  verify  the  proverb  of  the  King  of 
Spain's  gold ;  that  if  any  of  thefle  gentlemen  doubted  of  the  truth  of 
his  difcovery,  he  fhould  take  them  doune  and  let  them  fee  it,  if  they 
ware  content.  The  Earle  of  Kincardin,  as  Judge  AdmiraU,  had  alfo 
a  (hort  addrefle  to  the  Lords.  But  they  found  una  voce^  nemine  contra- 
dicenUy  (that  the  Duke  of  York  might  not  imagine  he  had  got  wrong, 
which  might  have  been  imagined  if  any  had  woted  for  him,)  the  Earle 
of  Argile  had  beft  right;  and  theirfor  they  prseferred  his  gift  and  fufl;ain- 
ed  his  defence  theiron,  and  aflbilzied  from  the  Duke  of  York's  libell. 
The  Duke  would  think  himfelfe  but  foberly  oblidged  to  them  who  ad- 
viled  him  to  this  groundlefle  proceis,  which  was  thought  to  be  by  the  infor- 
mation of  Sir  G.  Lockhart.  But  his  Hienefle  wrot  doune  a  very  com- 
plimenting letter  to  Argyle,  approving  the  juftice  of  the  Lords  fentence, 
snd  ihowing  his  hearty  compliance  and  acquiefcence  theirwith. 

There  was  alfo  another  clame  to  this  flup  in  the  perfone  of  TiUibardin, 
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now  of  the  Marquis  of  Atholl,  who  laid  it  at  the  Duke  of  TorVs  feet ; — ^it 
was  a  gift  from  King  James  to  it,  in  fsLYon  of  TiUibairden.  But  it  was  of 
no  moment;  for,  1%  It  was  prafcryved,  nothing  having  followed  upon  it 
by  the  fpace  of  40  years,  naiher  was  it  ever  ded  with  the  leift  poffeffion. 
2^,  It  was  only  granted  by  tihe  King,  and  fo  flowed  a  non  iabente  pot^latem^ 
the  King  being  denuded  in  fiEivors  of  the  Admirall  by  the  patent. 

A.^fol.^298.  30  Jul^  1677.-Thi8  day  at  the  CriminaU  Court,  one  Conygluune,  cook 
See  9  of  Au-  to  the  Earle  of  Kinghome  now  Strathmoir,  was  perfliued  for  the  treafon- 
n^.  2,[H£.  ftble  and  wilfull  fyre-raifing  in  the  Houfe  of  Glammis:  There  ware 
LOTmom?  Sundry  praefumptions  libelled  againft  him,  the  Juftices  referred  the  con- 
case,  it's  page  fideration  of  them  to  the  Affife.   The  Affife,  to  mode  the  Juftices,  returned 

19  20  21. 

him  guilty  of  fundry  praefumptions  of  his  being  the  doer  of  it :  The  Lords 
would  have  had  the  AiBfe  endofing  again,  and  making  their  VOTdift  that 
he  was  limply  guilty.  They  refufed,  and  indeed  in  law  could  not,  for  by 
the  91  Aft  Pari.  1587,  if  any  aflyfers,  after  they  are  indofed,  doubt  and 
goe  out,  or  if  others  come  in  to  them,  the  pannell  fhall  be  tg/o  /aSo 
clenged ;  and  it  ware  a  ftrange  praeparative  to  force  ane  aflyle  to  inclofe 
.  again  after  they  have  publiihed  their  yerdifit,  no  man's  life  ware  fecure 
at  this  rate.  Their  verdift  was  found  fuffident  for  commuting  the  ordinar 
puniihment,  in  pomam  extraordinartanh  of  baniihment  out  of  Scotland. 
But  Strathmoir  being  difpleafed,  applyed  to  the  Secret  Councell,  who 
baniih*t  him  to- the  plantations;  but  he  is  fo  wicked  and  croce  a  fellow 
no  ihip  will  adventure  to  take  him  in.  It  was  pretty  odd  in  the  Councell 
to  alter  the  Juftice's  fentence,  who  wme /un&if  elpecially  to  make  it 
more  fevere ;  for  wheirever  the  Councell  medles  with  the  puniihment  of 
malefaftors,  it  is  to  mitigat,  aquUate  quadam  prtgtariOf  the  extremity,  but 
never,  rigore  tribunitiOf  to  augment  it.  See  the  CriminaU  Adjoumall- 
books,  for  the  burning  of  Frendraught  Tower,  in  1632 ;  fee  the  cafe  of 
Sir  Ja.  Stamfeild's  woman,  who  attempted  to  bume  his  houfe,  in  Mck.'8 
Criminalls,  part  1,  cap.  1,  pag.  10. 

A.  fol.  298,  Eodem  tempore. — ^Robert  Malloch  was  alfo  perfhubd  before  the  Juftices 
No.  630.       j^^  ftricking  a  fone  of  David  Boid  the  merchand,  within  the  Seffion- 
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houie,  in  the  afternoon,  the  tyme  fome  Lords  ware  examining  witnefles. 
Alledged,  The  173  Aft  ci  ParL  in  1593,  means  when  the  haill  Lords  are 
met  in  the  forenoon,  fo  as  to  import  the  pain  of  death  or  cutting  of  the 
hand  there  mentioned ;  2^,  He  was  laceffiius  et  pravocatus^  and  theiron 
hes  raifed  ane  exculpation.  The  moft  that  could  have  been  made  of  it  was 
a  title  ryot,  for  I  think  the  Aft  means  not  the  afternoon,  et  in  pcmaUbtu 
fpUB  odioftB  funt  Jlatuta  extendenda  nonfunt^  and  he  may  be  put  to  take 
a  rCToiffion :  See  the  fcufle  fell  out  betuen  Mr.  Borie  M^Keinzie  elder 
and  Mr.  Jo.  Stewart  of  Afcog,  advocats,  at  the  bar  in  November  1675, 
and  the  obferves  there. — ^In  Auguft  1677,  Bobert  Malloch  being  put  to 
the  knowledge  of  ane  inqueft,  and  one  of  the  moft  materiall  witnefles  being 
wrong  defigned  in  the  copie  given  to  the  panneU,  and  fo  caften,  being 
defigned  Andrew  for  Alexander,  fince  the  pannell  could  not  prepare  objec- 
tions againft  a  man  he  knew  not,  he  was  clenged  for  lack  of  probation.  The 
Englifli  are  moft  exaft  in  fuch  lapies  as  thefle :  See  inftances  of  wryts 
caften  among  them  becaufe  of  falfe  Latin,  Fhitips's  Study  Legalis 
Ratio. 

Ultimo  JuUj  1677- — The  Secret  Gouncell  revived  their  Aft  in  Januar  a.  fol.  29a, 
laft,  anent  the  price  of  the  bear  at  7  tb.  the  boll,  and  the  felting  the  aill^'''  ^^^' 
at  16  pennies  the  pint,  for  the  crop  1677  upon  the  ground,  to  continue 
for  the  enfhueing  year  1678. 

3  Augtffti  1677. — ^A  woman  in  St  Johnfton  was  condemn'd  in  the  a.  fol.  300, 
Criminal!  Court  to  be  hang'd  for  murdering  a  child  ihee  had  borne  in  ^' 
fornication.  Her  conviftion  proceeded  upon  meer  praefumptions,  and 
thefle  not  very  violent  ather :  as,  that  fhee  had  lyed  in  the  place  which 
ihee  firft  named  where  ihee  had  buried  her  child,  for  it  was  found  ihee 
had  clandeftinely  buried  it  in  another  part ;  2^,  that  ihee  had  caUed  for 
no  help  or  affiitance  in  the  bringing  ftirth  the  birth,  tho  ihee  was  within 
a  toune^but  this  might  be  throw  ihame,  and  is  only  crimen  infuo  genere ; 
3*^,  their  was  a  nip  found  in  the  child's  neck, — ^but  that  might  have  been 
gotten  in  the  ihrefle  of  labor.  (  Videfupra  June  1676»  the  ikipper's  wife 
in  Dyfert,  num.  476.) 
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A.  fol.  300,       7  Attgti/li  1677. — ^My  Lord  Cardrofle  (befyde  his  former  fyne  of 

No.  o3T« 

1000  ib.  fterl.)  is  this  day  fyned  in  the  halfe  of  his  valued  rent,  for  chrifb- 
mng  two  children  by  unlicenced  minifters,  contrare  to  the  [6th]  Aft  in 
1670,  and  refdfing  to  depone  theiranent.  He  falling  very  fick,  on  the  12 
of  Auguft  1677»  gave  in  a  bill  to  the  Secret  Gouncel,  met  in  the  Abbey, 
defiring  liberty  to  be  tranfported  to  the  toune,  where  he  might  be  with 
more  care  ufed  in  his  ficknefle.  This  bill  was  flighted,  at  which  the  Earle 
of  Mar  took  offence. 

A.  fol.  300,       4  Sept^  1677. — Sir  G[eorge]  Mckeinzie  is  this  day  receaved  King's 
No.  638.       Advocate  at  Secret  Councell,  and  his  Majeftie's  letter  anent  the  Officers 
of  State  their  being  removeable  at  his  pleafure,  is  approven:     See  both 
thir  at  large  in  my  colleftion  of  the  Seffion  occurraits  alibi. 

A.  fol.  300,  6  Septembris  1677. — This  day,  John  Hamilton,  fone  to  the  Laird  of 
No.  639.  Inchgotterick,  Patrick  Bume,  Irifluaan,  and  Bobert  Dicky,  in  whoffe 
houfe  they  ware  apprehended,  ware  pannelled  in  the  Griminall  Court  for 
cunzeing  of  falfe  mark  peices.  Hamilton  and  Bume  confefl;  it,  only 
deprecated  their  fentence  that  it  might  be  only  banifliment:  Dickie 
denying  all,  there  was  probation  led  againft  him  ;  a  little  naked  boy  of 
14  years  old,  not  worth  the  King's  unlaw,  and  canfciiis  crimdnis^  being 
receayed  cum  nota^  did  evidently  make  him  guilty  of  art  and  part  of 
acceffion  and  knowledge ;  all  the  other  witnefles  laid  nothing,  but  that  he 
refifled  Sir  Jo.  Falconer's  men  when  they  came  to  apprehend  the  falfe 
coiners,  and  did  beat  them  :  (See  the  libell  and  indjrtement  befyde  me : 
fee  the  long  difpute  againft  the  relevancy  theirof  in  the  Adjoumall-books, 
made  by  Mr.  John  Eleis  and  myfelfe,  againft  Sir  6.  Mck.  in  hia  firft 
appearance  and  aft  as  King's  Advocat.)  They  ware  put  to  the  knowledge 
of  ane  aflyfe,  who  found  Hamilton  and  Bume  guilty  on  their  oune  con* 
feffions,  and  clenged  Dickie  for  lack  of  probation ;  wheirupon  the  Advocat 
protefted,  he  might  be  ftill  heard  to  perfliue  him  for  refifting  thofle  ded 
with  the  King's  authority,  and  hurting  them ;  and  accordingly  he  raifed 
a  complaint  againft  him  at  Secret  CounceU,  with  anfwers  theirto.  But 
Dickie,  hearing  they  intended  to  imprifon  him  again,  he  keip't  himfelfe 
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out  of  the  way. .  The  other  two  having  applyed,  on  the  3^  of  O&ober,  to 
(he  Secret  Councell  for  a  mitigation  of  their  deferved  punifliment  of 
death,  which  the  Juftioes  had  fuperceded  to  pronounce  to  give  them  tyme, 
the  Councell  ordain'd  them  to  he  hanilh't,  they  finding  caution  under 
the  paine  of  death,  and  never  to  retume  nor  to  ufe  that  unlawfull  trade 
elfewheir.  Bume  being  a  ftranger,  caution  was  impreftable  for  him  to  find, 
and  fo  the  Councell's  favor  might  be  elufory  and  ineffeftuaU,  he  gave  in 
a  bill  entreating  they  would  accept  of  his  oath,  which  was  all  he  could 
doe,  that  he  Ihould  never  retume  again.  {Defaifo  nwmmario  et  faifa 
manetOj  fee  Matthsus  and  other  criminalifts ;  fee  Mck.'s  Criminalls,  titulo 
of  falfehood,  pag.  142.)  Many  complained  that  they  ware  not  hang*d,  and 
thought  the  preparative  bad  and  had  no  precedent,  for  all  the  faUe  coiners 
ftanding  upon  record  in  our  criminall  books  had  been  punifhed  by  death. 
If  they  had  revocked  their  confelBons  when  they  appeared  upon  the 
pannell,  QtusritUTf  If  their  revocation  would  have  been  admitted?  I 
think  not,  becaufe  they  ware  paft  their  minority :  (  Videfuproj  Dec*  1674, 
Mr.  Ja.  Mitchell,  num.  451 ;  itern^  Januar  1676,  Clerk  and  Bamfay,  numero 
459 :)  Yet  I  hear  that  a  confeffion  emitted  by  a  party  before  fewer  than 
three  of  the  Lords  of  the  Jufticiary  may  be  revocked,  as  not  before  a  quorum 
and  competent  number.  And  it  is  a  good  cauteloj  where  the  probation  is 
not  Ml  againft  a  criminall,  and  it 's  apprehended  he  may  deny  it  before 
his  libell  be  read,  or  the  aflyfe  called,  to  try  at  him  if  he  will  voluntarly 
confefle  it ;  which  if  he  doe,  then  to  proceed  and  judge  him,  but  if  he  doe 
not,  then  it  will  be  fit  to  fend  him  back  to  prifon  till  farder  probation 
be  had ;  for  if  they  proceed,  the  aflyfe  muft  clenge  him,  and  fo  he  can 
never  be  aecufed  on  that  head  again. 

On  the  18  of  September  1677,  Andrew  Adam  killed  his  father  with  a  a.  fbl.  300, 
fore  haouner,  by  which  he  gave  him  3  knocks  on  the  head  and  broke  his  ^^'  ^*^' 
fculL  The  lad  had  been  obferved  to  have  been  hypocondriak  for  two  years 
before,  but  no  fullen  melancoly  and  difcontent  can  excufe  parricide.  He 
was  arraigned  before  the  magiftrats  of  Edinburgh  by  their  fifcall,  being  tane 
ia/lagranie  crimine^  tlie  nixt  day,  found  guilty  on  his  oune  confeffion,  and 
hanged  on  the  20  of  September  within  three  funs,  and  his  right  hand  that 
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did  it  cut  off  with  ane  ax.  That  Andrew  Adam  was  firappe  and  hb  head 
diftempered  was  evident,  and  the  reveries  he  iifed  to  myfelfe  ware  a 
fufficient  conviftion  of  it ;  yet  theffe  finall  degrees  of  fory  ware  not  of  that 
importance  as  to  excufe  him  a  tanto 

A.  fol.  301,       3^  O^obris  1677.— Or^  Butherfoird  perflmes  the  Shireff  of  Hvedale 

No    641 

and  Magiftrats  of  Jedbmgh  before  the  Secret  Gonncell  for  wrongous  * 


prifonment  of  him,  and  rude  uiage.  In  ihe  defence  it  was  alledged,  that 
by  the  Border  Laws  (fee  them  in  my  Balfour's  Pra&iques)  one  may  be 
fummarly  arreifted  for  debt,  becaufe  of  the  great  convenience  they  have 
of  ihifting  themfelfes  and  flipping  from  the  one  kingdome  to  the  other, 
and  that  theirfor  the  Lords  of  SefBon  have  allowed  of  this  cuftome.  Thb 
is  like  the  praftife  in  the  Admirall  Court,  caufing  the  parties  find  caution 
both  judtciojiftt  nsAjvdicatumfolvi;  which  the  Lords  found  not  unreafon* 
able  on  the  16  of  Nov'  1636,  (Stewart  and  Ged,)  becaufe  of  the  vagrant 
condition  of  ftrangers  and  feamen,  and  others  moft  interefted  in  that 
Admirall  Court.  The  defenders,  after  probation,  ware  aflbihded,  and 
the  perfliuar,  for  his  calumny,  fyned  in  ther  ezpences. 

A.  fol.  301 »  Eodem  die. — George  Young,  late  bailzie  to  my  Lord  T^^ton,  in  his 
No.642,§i.j^P^^]^p  ^f  Kirklifton,  now  fold  to  Hopton,  perfliues  John  Hope  of 
Hopeton  before  the  Councell  for  a  ryot,  in  l|>ulzieng  and  leading  away 
his  teind  of  his  peice  land  befyde  Winchbrugh  without  any  right  theirto, 
and  Greorge  had  a  Handing  tack.  After  probation,  the  Lords  found  he 
(Hopton)  had  done  wrong,  and  theirfor  ordain'd  him  to  reftore,  and 
fyned  him  in  20  dollars.  If  a  tennent*s  tack  be  expired^  tho  I  have 
warned  him  to  remove,  yet  I  cannot  enter  hrem  manu  to  the  lands  without 
a  decreet  of  removing :  it  *s  true  the  warning  takes  of  tadt  relocation ; 
even  fo  in  a  tack  of  teinds  expired,  ane  inhibition  takes  of  the  tacit 
relocation,  and  founds  a  title  for  ane  a&ion  of  fpuLde ;  but  one  may  not 
after  ane  inhibition,  (which  wiU  be  got  perictdo  peteniisj)  nor  becaufe  the 
tack  is  expired  fummarly,  and  propria  authoritate^  medio  with  and  draw 
the  teynd ;  for  if  the  other  perfon  oppofe,  then  the  drawer  will  be  guilty 
of  a  ryot ;  nather  will  the  inhibition  nor  expiration  of  the  tack  defend 
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him  therefrom,  but  what  he  does  ought  to  be  authore  prcetore^  and  only 
perfliue  a  fpulzie  of  teynds,  and  then  enter ;  for  non  e/lJingiUis  canceden- 
dum  quod  per  magi/lratus  expediri  debet 

Eodem  die. — Sir  John  Harper,  Shireff-deput  of  Lanrick,  and  fundrie  A.  fol.  306, 
other  Shireflfs,  ware  fummoned  in  before  the  Gouncell,  to  report  their  dili-  ^' 
gence  for  difcovering  Conventicles,  conforme  to  the  injunftions  of  the 
Afts  of  Parliament  in  1670.  Item:  Sir  William  Binning,  late  Froveft  §  3. 
of  Edinburgh,  gave  in  a  bill  to  the  Secret  Gouncell,  defiring  he  might 
be  continued  as  the  perfone  who  was  to  fubfcryve  all  the  Admiralty 
pafles,  in  the  fouth  diftrift  of  Scotland,  (mUeJuprOj  Februar  1677*  numero 
554,)  fince  he  was  knowen,  and  the  prefent  Proveft  was  not  verfant  in 
fuch  affairs,  &c.  The  Gouncell  granted  it,  tho  their  oune  former  aft 
bore  they  fhould  be  fubfcryved  by  the  Provefl  for  the  tyme  being ;  but 
this  was  a  bafle  to  Francis  Kinloch  in  the  very  entry  of  his  office. — Item :  §  4. 
A  letter  from  his  Idajeilie  ordaining  40  mo[re]  men  to  be  added  to 
his  troup  commanded  by  the  Marquis  of  Atholl,  without  any  other  officers 
to  command  them  then  thoffe  that  are  ahready.  Item :  On  fupplications 
given  in  by  Mr.  Greo.  Scot  of  Pitlochie,  and  Frafer  of  Brae,  they 
are  liberat  out  of  the  Bafle,  upon  finding  caution  to  keep  the  peace  and 
re-enter  when  called. — Bennet  of  Ghefters  gets  3000  mKs.  of  his  4000 
mKs.  of  fyne  remitted,  and  the  exa6tion  of  the  other  1000  mKs.  fuper- 
ceeded,  till  they  fee  what  his  deportment  and  behaviour  will  be.  We 
have  marked  Jiipra^  that  Tolquhon  was  fet  at  liberty  and  Jerefwood 
had  got  a  difcharge  of  his  fyne :  Whence  all  this  favor  came  to  the  Non- 
conformifl;s  feemed  ftrange  to  fome.  It  was  a  politique  of  my  Lord  Duke 
of  Lauderdale  and  his  Dutchefle  to  render  himfelfe  gracious  and  accept- 
able in  the  hearts  of  the  people,  and  regain  his  loft  credit;  which  un- 
doubtedly was  likewayes  a  caule  that  made  him  liften  and  give  ear  to 
ane  indulgence  and  accommodation  with  the  Prefbyterians ;  for  he  was 
ferious  in  it,  and  did  it  not  meerly  to  cajoll  or  gull  them.  The  carriers 
on  of  it  ware  the  Frefident,  Argyle,  Melvill,  and  Amifton,  with  James 
Stewart,  and  the  Minifters  of  that  party,  who  ware  allowed  fireely  to  come 
to  Edinburgh.     They  offered  to  raife  15,000  tb.  fterl.  prefently  for  my 


178  fflSTOMCAL  N0TIC5ES  1677. 

Lord  Lauderdale's  ferrice,  and  to  contriye  the  elefiioiiB  lb  that  in  a  Parliar 
ment  he  fhould  carry  a  fubfidy,  and  the  Frefident  get  a  ratification  of  what 
he  pleafed,  provyding  their  Indulgence  ware  fecor'd  to  than  by  A&  of 
Parliament,  fo  that  it  might  not  be  nixt  day  recalled :  All  thir  propofi- 
tions  my  Lord  Lauderdale  greedily  embraced;  but  when  they  came  to  ex- 
plain the  way  how  they  would  effeftuat  all  this,  he  could  not  comprehend 
it  fo  weell,  wheirupon  it  ftood.  The  Bifchope,  on  the  other  hand,  finding 
this  to  ftrike  at  the  very  vitals  of  their  occupation  and  Diana's  fluynes ; 
they,  to  counterballance,  refolve  to  ply  and  bid  as  fair  as  they  are  able,  to 
get  his  Majeflie's  fupremacy  in  fpirituall  matters  fo  qualified,  that  the  King 
may  give  way  to  ereft  a  Court  of  Hy  Gommiffion  again,  in  which  they  may 
aft  by  themfelfes  againft  all  recufants.  It 's  like,  if  this  ware  granted  them, 
it  might  prove  a  very  ready  means  to  break  their  neck.  At  laft  my  Lord 
Lauderdale,  at  the  Secret  Councell,  on  the  9  of  Oftober,  publiftly  dif* 
ouned  that  ever  there  had  been  any  audience,  treaty,  or  capitulation, 
betueen  him  and  the  Non-conformifts,  leift  the  rumour  thereof  might  pre- 
judge him  in  the  affedions  of  the  EngUih  clergie :  and  it  was  reported, 
that  the  Archbifchop  of  St.  Androis  had  wryt  of  it  to  Canterbury,  and 
Morley  Bifchop  of  Winchefter,  and  they  had  applyed  to  his  Majefty,  who 
wrote  peremptorly  to  my  Lord  Lauderdale  to  deiift.  Whowever,  he  ceafed 
not  to  doe  favors  to  private  perfones  of  that  party,  as  we  have  inftanc't 
already,  in  releafing  their  perfones  or  fynes. — ^At  this  tyme  alio,  one 
Mckilichan,  a  minifter  in  the  Bafle,  was  liberat,  but  confined  to  the  Be  of 
Skie  or  Ba ;  and  another,  called  Mr.  W^  Hog,  was  confined  to  Kintyre. 
Some  hardly  look't  upon  thir  tranfportations  as  any  curtefie ;  however, 
they  will  have  occafion  to  plant  the  GroQ>ell  in  thofle  barbarous  places, 
which  is  more  meritorious  than  to  labour  in  their  miniftry  here,  where 
there  is  enough  already. 

A.  fol.  301,  In  the  midle  of  Odlober  1677,  on  report  of  many  robberies  and  deprse- 
dations  in  the  Hielands,  and  that  they  ware  like  to  break  loufe,  there  was 
1600  ftand  of  armes,  mufkets,  pouder  ball,  bandoliers,  &c.,  difperfed,  to 
Stirling  and  other  places.  Some  apprehended  it  was  to  be  in  readinefle 
againft  the  Weftem  malecontents,  if  they  ihould  attempt  to  ryfe  in  armes. 
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which  was  accompted  the  more  probable  reaibn  of  the  two.  (See  the  con- 
tmuation  of  this  ftorie,  anent  the  bond  and  Weftem  expedition,  in  my 
other  manufcripty  pag.  167*  et/eqq.) 

Winter  Session,  1677 Primo  Navembris  1677.— The  Lords  fell  A.  fol.  302, 

No.  644. 

upon  fome  A£ts  of  Sederunt,  1^  Difcharging  all  foliftations  to  be  made  to 
the  Lords  of  SeiBon  by  the  parties  their  Advocats,  &c. — Some  named 
Tolqnhon,  and  his  brother  Thomas  Forbes,  as  they  who  gave  principall 
occafion  to  the  making  this  Aft  againft  felicitations.  2^,  [Anent  the 
enrolling  of  caufes  &c.]  The  3^  was,  prohibiting  the  cloak  to  be  keeped 
back  at  12  bowers  at  anies  defire  whatfoever. 

Eodem  die. — ^At  Secret  Gouncell,  James  Bow  the  merchand  was  fyned  A.  fol.  d02, 
500  m!Ks.,  and  font  to  prifon  till  he  payed  it,  for  refiiiing  to  open  his  doors    ^' 
to  Bobert  Johnfton,  major  to  the  Tonne  of  Edinburgh,  who  came  on  the 
Sunday,  before  the  tyme  of  fermon,  to  fearch  for  conventicles,  and  for 
upbraiding  him  with  opprobrious  language. 

One  Jamefone  having  complaan'd  upon  the  Gommiffioners  of  the  Borders 
for  refufing  to  give  them  up  their  bond  of  200  ib.  fterL,  in  caife  he  did 
not  reproduce  another  perfon,  and  which  he  had  done  :  It  was  alledged, 
that  they  did  not  produce  the  perfon  on  the  day  they  keep'd  their 
Warden  Court,  that  they  had  affifers  and  witnefles  ready,  and  came 
upon  great  expence  from  fundry  places  of  the  countrie,  and  the  dyet  was 
continued  throw  the  not  prefenting  him  then;  and  the  offering  him  2  or  3 
dayes  afterward  was  not  enough,  becaufe  they  being  di^rfed,  the  fumme 
of  the  bond  would  not  bear  the  coft  of  conveening  all  the  parties  concerned 
again.  My  Lord  Duke  of  Lauderdale  declared,  he  would  fuffer  nothing 
that  might  difcourage  thofle  gentlemen  that  had  the  truft  of  the  peace  of 
the  Borders  concredited  to  them  by  a  commiffion  under  the  Great  Seall  of 
both  kingdomes. 

28  Navembris  1677. — This  day  Captain  John  Butherfuird,  and  William  a.  fol.  309, 
Butherfuird,  meflenger,  ware  hanged  at  the  Grafle  mercat  of  Edinburgh,       ^^^' 
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for  forging  of  falfe  wryts ;  (fee  a  litle  of  iifuproj  fotio  85,  num.  101.)  The 
decreet  of  improbation  was  giyen  upon  the  indireft  probation  in  I67I9 
and  was  carried  amongs  the  Lords  only  by  one  vote ;  and  Sir  Jo.  Nifbet 
was  fo  unlatiffied  in  his  private  opinion,  that,  tho  otherwayes  violent 
enough,  yet  fuffered  them  all  his  tyme,  during  the  Ipace  of  6  years,  to  ly 
in  prifon,  and  had  no  cleamefle  to  infift  againft  them  eriminally  for  their 
life,  and,  at  the  moft,  defigned  only  banifliment,  and  they  never  expefted 
more.  But  S[ir]  6.  Mck[einxie]  being  entred,  and  refolving  to  give 
the  world  ane  experiment  of  his  juftice,  and  that  he  would  purge  the 
prifons  of  thefle  his  predeceflbr  had  left  him,  becaufe  no  money  had  been 
offered  him  to  infift  againft  them ; — ^he  ftages  them  and  puts  them  to  the 
knowledge  of  ane  affife,  and,  in  modum  probalionig  to  the  inqueft,  pro- 
duces the  Lords  of  Seffion  their  decreet  of  improbation,  who  thereon  find 
them  guilty,  and  the  Jufticiary  Lords  fentence  them  to  be  hanged.  The 
prifoners  clamored  much  againft  Robert  Andrew,  who  was  the  great 
folifter  of  the  afiair. 

A.fol.  309,  29  Novembris  1677. — ^At  Secret  Councell  the  Lairds  of  Grant  and 
M^Intofh  are  fyned  in  200  tb.  fterl.,  becaufe  their  men,  for  whom  they, 
as  the  heads  of  thefle  two  clans,  ware  bound,  had  committed  a  grofle 
ryot,  in  burning  a  houfe,  &c.,  (which  is  ft^tutory  treafon ;)  and  probation 
was  led  upon  it,  tho  the  defenders  ware  abfent;  wheiras,  in  ordinar  forme, 
all  that  ufes  to  be  done  in  that  cafe,  is  only  to  denonce  them  fugitives : 
yet  here  the  Councell  took  probation  by  witnefles,  and  fyned,  utfupra} 

A.  fol.  310,  6^  Decembris  1677* — The  Countels  Dowager  of  Home,  upon  a  fuppli- 
cation  given  in  by  Collonell  Jo.  Home  of  Plenderghaift  to  the  Secret 
Councell,  was  ordained  to  exhibit  the  airefle  of  Ayton,  hir  grandchild,  the 
nixt  Councell  day,  at  the  bar,  to  the  effe6b  they  might  fequeftrat  hir  in  a 


'  QThe  fine  was  £200  to  the  King,  and  iS  100  to  the  punuen,  Archibald  Dunbar  of  Newtoun, 
Alexander  Dnmbreck  in  Auchmadiea,  and  his  spouse.  The  defenders  in  this  case  of  hame- 
sncken,  violence,  and  lawless  outrage,  were  headed  by  Alexander  Grant,  second  son  to  the  laird 
of  Ballindolloch,  and  Donald  M^^Intosh  of  Innerey. — Ri^.  Seer,  ConcJi 
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Beutrall  hand,  in  regard  the  Countefs  was  alledged  to  he  refolved  to  diipofe 
of  hir  in  marriage,  without  confent  of  hir  freinds  on  the  father's  fyde.  But 
the  defigne  of  the  fequeftration  was  to  heftow  hir  on  W°^  Bamiky  of  Iding- 
ton  younger.  After  intimation  of  this  order  of  the  Gouncell,  the  young 
gentlewoman  was  oonveyed  away  to  Berwick,  and  their  married  to  Home 
of  Kjnnmerghame.  Wheirupon  a  new  complaint  was  raifed  againft  them  at 
Secret  Councell,  for  their  contemptuous  difoheying  the  Councell's  order ; 
and  after  many  dyets  of  probation,  Jofeph  Johnfton  of  Hilton,  and  Home 
of  Nynewalls,  ware  found  acceflbry,  and  on  the  16  of  March  1678,  ware 
fyned  at  Secret  Gouncell,  Hilton  in  2000  mfis.,  and  Njmewalls  in 
1000  mis. ; — ^young  Eymmergeame,  for  the  clandeftin  marriage,  contrare 
to  the  A£t  in  1661,  in  1000  m£s.,  and  the  young  lady  in  as  much.  Old 
Ejnnmergeame  dyed  during  the  dependance,  and  fo  efcaped  fining. 
Folwart's  accelBon  was  not  proven.  The  fentence  farder  declared,  that 
young  Kymmerghame  had  loft  his  jus  marUiy  and  ihee  hir  jus  reUQtB^ 
conforme  to  the  9th  Aft  of  Parliament  in  1672.^ 

10  Decembris  1677. — ^At  a  meeting  of  the  Boyall  Fifching  Company,  A.  fol.  311, 
ane  ASt  was  made,  that  no  merchand  or  other  perfone  fhould  have  liberty 
to  export  herrings,  or  other  fifches,  fave  only  the  members  of  the  Boyall 
Company ;  and  that  none  fhould  have  liberty  to  fiih  but  themfelfes,  and 
fuch  as  get  licences  from  them ;  and  they  are  only  permitted  to  fifh  for 
lerving  the  country,  and  its  confumption,  and  not  to  fend  abroad ;  by 
which  many  in  Glaigow,  Dumbar,  &c.  will  be  great  lofers,  who,  by  the 
export  of  fifches  on  their  oune  privat  adventures,  brought  in  above 
400,000  marks  yeirly ;  and  the  King's  cuftomes  will  fuffer  by  it.  The 
remedy  will  be,  to  enter  unto  the  faid  Company;  only  they  would  be 
abler  with  £50  Sterling  alone  to  manadge  the  faid  trade,  than  with  £200 
given  in  there.  ^ 

Eodem  tempore — The  Lords  of  Sefiion  at  this  tyme  ware  thinking  a.  fol.  3 1(?, 

No.  675. 

^  Tbe  benefit  of  this  jua  mariti  and  /u#  rdidce,  was  gifted  by  the  King  at  Exchequer  to  the 
Earle  of  Home,  on  the  20  of  Jolly  1678  :  the  debate  will  come  in  upon  the  declarator  of  it 
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upon  an  aft  for  fhort  plaiding,  to  curb  the  long  and  tedious  harangues 
in  the  Inner  Houfe.  As  alfo,  they  made  ane  aft  for  ordering  the 
taking  of  witnefles'  and  parties'  depofitions  in  the  afternoon^  with  more 
order  and  eafineffe,  by  excluding  all  parties,  except  the  Lords'  clerks, 
and  perfones  deponing,  from  entring  the  Inner  Houfe,  fcarcely  ad- 
mitting the  Advocats.  It  was  a  ihame  to  fee  the  confiifion  there  was 
before,  and  many  hearing  what  the  witnefles  faid,  who  ought  not  to  have 
heard. 

A.  fol.  312,        13  Decembris  1677.— The  Toune  of  Edinburgh  having  charged^  by  Geo. 

No.  683. 

Blair,  their  faftor,  both  the  toun  of  Aberdene,  and  the  fifchers  of  Glalgow 
and  Greinocky  upon  their  gift  from  the  King  of  marking  and  jadging 
all  their  barrells.  Alledged  againft,  1^  They  want  a  decreet  conforme : 
2^,  It 's  prsBfcry ved,  and  in  defuetude ;  and  Edinburgh  never  attained 
pofleffion  by  vertue  of  it :  3%  The  Boyall  Fifching  Company  exafts  the 
fame  dueties  from  them,  and  they  cannot  pay  to  both :  4^,  For  Abir- 
deane  alledged,  by  the  141  Aft  Pari.  1584,  they  have  a  right  to  it  them- 
felfes ;  and  it  is  contained  in  all  their  infeftments  iince.  (See  the  anfwers 
to  thir,  both  in  the  information  againft  the  Magiflxats  of  Abirdene,  and 
in  the  information  againft  the  fifchers  in  Greinock,  &c.) 

A.  fol,  814,  7th  ^ih  9U1  and  10*^  dayes  of  Januar  1678  Mr.  James  Mitchell  was 
upon  the  pannell  at  the  Crinunall  Court,  for  (hutting  at  the  Archbifchop 
of  S^  Androis.  He  was  fentenc'd  on  the  tenth,  and  hang'd  on  the  18^  of 
January  theirafter.^  The  law  that  reached  his  life,  was  the  4^  Aft  of 
the  Parliament  I6OO,  againft  invading  and  perflmeing  of  Councellors,  tho 
it  was  only  made  ad  terraremj  and  in  defuetude,  and  never  praftifed  as 
to  the  paine  of  death,  for  otherwayes,  conatusjine  effe&u  confummato  mitir 
quam  punitur  capitaliter.  There  was  much  debate  anent  the  way  of 
proving  the  qualification  of  the  laid  Aft  of  Parliament,  that  the  Arch- 
bifchop was  invaded  for  doeing  his  Majefty's  fervice;  for  that  being 


1  See  the  extracts  of  the  full  debate  as  it  stands  recorded  in  ihe  Books  of  Adjonmallj  insert  in 
another  MS.>  (C.)  at  pag.  53,  ettnukii  sequenMui.    [See  foot  note  to  page  I86.3 
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animif  can  only  be  Ipelled  out  by  prffifumptions.  Mr.  John  Waus,  in  his 
oath,  was  more  pofitive  then  any  other  for  proving  this ;  for  he  declared, 
that  having  aiked  Mr.  Mitchell,  how  he  could  adventure  in  cold  blood  to 
aflafinat  a  man,  eQ>ecially  a  churchman,  and  one  who  had  never  wronged 
him,  he  anfwered,  "  And  call  you  that  cold  blood,  when  the  blood  of  the 
faints,"  (meaning  tholSe  execute  in  1667  for  the  rebellion  1666,)  '*  is  yet 
reeking  hot  at  the  Croce  of  Edinburgh?"  The  Juftices  found  it  was 
not  eneugh  to  prove  the  alTaulting  a  Privy  Gouncellor,  but  the  qualifica- 
tion of  the  Aft  of  Parliament  behooved  likewayes  to  be  proven.  As 
to  the  demembration  of  the  Bifchop  of  Orknay,  it  was  alledged  the  28 
A€tj  James  4th,  anno  1491,  makes  it  not  capitall.  The  Advocat,  Sir 
George  Mackenzie,  at  laft  declared  he  paft  pro  loco  et  tempore  from 
the  demembration,  in  fo  far  as  it  might  import  tUHmumJuplicium  ;  then 
alledged,  he  was  not  guilty  of  ajfqffirmm^  becaufe  Carpzovius,  in  his 
Praxis  Oriminalis  SaxonicOf  ihows  that  cryme  is  only  committed  by  one 
who  is  hyred  with  money  to  kill  another.  (See  the  Advocat's  oune 
Criminalls,  Tit.  qffhffinium.)  Then  he  denied  the  faft  ;  as  alfo  his  former 
confeffion,  as  alfo  revoked  it  as  extrajudiciall,  and  not  being  made  before 
the  Judge  competent,  viz.  a  qudrum  of  the  Juftices  and  the  Affife,  but 
only  before  feme  Councellors ;  and  fo  it  was  not  binding  but  null ;  and 
cited  Boffius  his  PraAica  Criminalism  Julius  Glarus,  and  Ant.  Mathaeus,  in 
their  criminalls,  and  the  Advocat's  oune  book  of  Criminall  law;  and 
Cnig/eudorumj  pag.  38,  Ihows  the  Secret  Councell  cannot  judge  of  life 
or  fortune. — The  Lords  of  the  Jufticiary  found  the  confeffion,  being 
emitted  before  the  Duke  of  Lauderdale,  being  then  the  King's  Gommif- 
fioner,  and  the  Committee  of  the  Councell  was  judiciall,  and  that  it  could 
not  be  retrafted  by  him.  Then  alledged,  it  was  a  confeffion  elicit  by 
torture,  and  fo  revockable.  This  was  repelled,  becaufe  when  he  con- 
*  feft,  their  was  nather  torture  nor  threats  adhibit.  Then  he  founded  on  a 
promife  of  his  life*  This  the  Advocat  debated  againft  as  not  relevant. 
The  Lords  fuftained  the  promife  of  life  relevant.  Then  the  witnefles  ware 
examined ;  the  greateft  that  ever  appeared  in  a  criminall  caufe  with  us : 
The  Duke  of  Lauderdale,  the  Chancelor,  the  Archbifchop  of  S^  Androis, 
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Bifchop  of  Galloway,  Halton,!  Sir  John  Niibet,  (but  he  was  not  examined.) 
They  declared  they  hard  him  confelTe,  and  denied  they  knew  any  thing 
of  the  promife  and  aflurance  given  him  for  his  life.  The  pannell  en- 
treated the  Chancelor  to  remember  the  honour  of  the  family  of  Rothes, 
and  to  mind,  that  he  took  him  by  the  hand,  and  faid,  ^^  Jacobey  man, 
confefle,  and  as  I  am  Chancelor  of  Scotland,  ye  fliall  be  fafe  in  liffe  and 
limb."  All  the  Chancelor  returned  was,  that  he  hoped  his  reputation 
was  not  yet  fo  low,  as  that  what  the  pannell  faid,  ather  there  or  elfewhere^ 
would  be  credited,  imce  he  had  fwome.  The  pannell  ftill  averred  the 
contrare.  The  Archbifchop,  on  oath,  likewayes  denies  any  promife  of 
life,  faying,  It  was  not  in  his  power  to  grant  remiffions.  Nicoll  Sommer- 
ville  the  agent,  brother-in-law  to  the  pannell^  boldly  contradifted  him, 
and  bid  him  remember  fuch  and  fuch  tymes  and  words,  and  feemed  to 
make  his  narration  very  probable.  The  Archbifchop  fell  in  a  mighty 
chaff  and  paffion,  exceedingly  unbefeeming  his  ftation,  and  the  circum- 
ftances  he  was  then  itated  in,  and  fell  a  fcolding  before  thouiands  of  on- 
lookers. Nicoll  y eelded  in  nothing ;  and  after  the  Archbifchop  had  fwome, 
he  cryed  out,  that  upon  his  falvation  what  he  had  affirmed  was  true; 
which  was  to  accufe  the  Archbifchop  of  downright  perjurie :  but  it  was 
overlooked,  heoBxSejyftum  dolor  em  temperare  non  poterat;  and  the  mif- 
fortune  was,  that  few  there,  but  they  believed  Nicoll  better  then  the  Arch- 
bifchop. Then  Sir  Geofge  Lockhart  and  Mr.  John  Eleis,  advocats  for 
the  pannell,  produced  ane  Aft  of  Secret  Councell^  bearing,  that  they  re- 
vocked  the  aifurance  of  life  given  him,  becaufe  of  his  difingenuity.  This 
the  Duke  of  Lauderdale  ftormed  at,  and  told  he  came  in  obedience  to  a 
citation  upon  his  Majefty's  letters  of  exculpation,  to  depone,  but  not  to  be 
ftaged  for  perjurie.  The  Juftices  repelled  the  faid  aft  as  not  probative, 
and  becaufe  not  produced  debito  tempore  before  the  faid  noble  witnefles 
ware  fwome  ;  and  becaufe  it  was  clearly  redargued  and  convelled  by  the 
depoiitions  of  the  Privy  Councellors  denying  the  lame.     Tet  the  princi- 


^  See  the  Manuscript  E.  in  1681,  pag.  212,  wber  Halton  is  accused  of  perjurie  for  deponing 
in  this  cause. 


1677.  OF  SCOTISH  AFFAIRS.  185 

pall  was  written  by  Hew  Stevinfone,  margined  and  interlined  in  fundry 
places  by  Sir  John  Nifbet,  the  King's  Advocat ;  and  they  abftrafted  the 
books,  and  would  not  produce  them,  et  magis  credendum  Clerico  in  a&ibus 
officii  quam  Judici  ;  and  it  choaked  the  principles  of  both  criminall  law 
and  ^equity  to  fay  it  was  too  late,  for  nunquam  in  crifnincUUms  con- 
cluditur  contra  reum^  anie  tyme  before  the  enclofing  the  Ailife.  And 
it  was  thought  ftrange  they  ftartled  fo  at  it,  (ince  they  law  it  and  heard 
it  before  they  came  there;  and  it  ilruck  many  with  no  fmall  amaze- 
ment to  fee  that  aft  denyed  by  the  Chancelor,  &c.,  for  it 's  generally 
yet  believed  there  was  truely  fuch  a  thing ;  and  it  was  freelly  talked,  that 
if  fuch  tripping  had  fallen  among  mean  perfons,  it  would  have  been 
hyely  cenfured. 

And  thus  they  hunted  this  poor  man  to  death ;  a  prey  not  worthy  of  fo 
much  pains,  trouble,  and  obloquie  as  they  incurred  by  it ;  and  fome  of 
their  oune  freinds  and  weel-wiibers  defired  they  had  never  dipt  in  it, 
but  only  keipt  him  in  perpetuall  imprifonment ;  for  it  made  a  wonderfiill 
noice  in  the  country,  who  generally  beleived  the  law  was  ftreatched  to 
get  his  neck  ftreatched ;  and  they  feared  preparatives :  and  fatyres,  and 
bitter  verfes  immediatly  flew  abroad  like  hornets,  in  great  fwarmes, 
which  ware  carefled,  and  pleafantly  received ;  fpeaking  much  acrimony, 
and  ane  almoft  univerfall  difcontent.  Sir  George  Lockhart  defended 
him  with  admirable  ftrenth  of  reafon  and  expreflion ;  but  he  would  not 
communicat  councells  with  Mr.  Eleis,  though  commanded  to  it  by  the 
Lords ;  and  fome  thought  his  late  producing  that  A6b  of  Secret  Councell 
was  ane  overiight ;  others  judged  it  a  deiigne  to  entrap  the  Duke  and 
the  other  witnefles,  and  to  refleft  on  them.  The  debate^  in  the  Adjournal 
books  Weill  deferves  reading,  for  it  was  one  of  the  moft  folemne  Criminall 
tryalls  had  been  in  Scotland  theffe  100  years.  Halton  depoi^  that  he 
confefled  to  him,  he  lurked  that  night,  after  he  had  fhott  the  piftoll  in  Sir 


*  [Tliis  Debate  is  given  at  lengih  by  FountainLall  in  his  MS.  marked  C ;  and  is  inserted^  at 
page  281^  as  Appendix,  No.  III.,  in  the  Yolume  of  Historical  Observes  of  Memorable  Occur- 
rents,"  &c.  printed  for  the  Members  of  the  Club.  Bat  ihe  whole  circumstances  and  allegations 
are  Jiere  given  in  the  tezt.^ 

2a 
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A.  Primrofe  (then  Begifter)  his  yaird,  with  one  Canon  of  Mondrogati  ftc. 
He  was  but  a  fimple,  melancoly  nian,  and  owns  the  faft,  (in  the  papers  he 
left  behind  him,)  as  ane  impulfe  of  the  Spirit  of  Grod,  and  juftifies  it  from 
Phineas  killing  Gofbi  and  Zinuii,  and  from  that  law,  Deuteronomy  [chap, 
xiii.]  commanding  to  kill  falfe  prophets  that  ieduced  the  people  from 
the  true  God.  This  is  a  dangerous  principle,  and  aflerted  by  no  fober 
Prelbyterian. 

On  the  fcaffold  they  beat  drums  when  he  began  to  touch  the  Chancelor. 
They  fay  Major  Johnfton  undertook  to  ftob  him,  if  he  had  attempted  ane 
efcape,  or  any  had  offered  to  refcue  him.  The  Secret  Councell  would 
have  given  him  ane  reprivall,  if  the  Archbifchop  would  have  but  confented. 
Of  his  confeffion,  whether  judiciall  or  extraj^diciall,  videjupra  Decern- 
bris  1674,  /olio  236  in  ccUcCy  et  237,  wheiras  the  King's  Advocat  like- 
wayes  libelled  6n  the  [4th]  A£t  Parliament  1670,  declaring  the  aflaulting 
of  churchmen  to  be  death, — (for  the  Aft  in  1633  impofes  only  ane  arbi- 
trary punifhment  in  fugh  a  cafe :) — It  was  anfwered,  the  laid  Aft  was 
poflerior  to  the  faft,  which  was  done  in  JuUy  1668,  and  fo  could  not 
reach.  Wheiron  he  paffed  from  thefle  two  Afts  as  to  death  not  being 
declaratorie  laws,  and  iniifted  on  the  Aft  in  1600.  (See  many  papers 
relating  to  this  affair  befyde  me.) 

It  was  judged  ane  argument  of  a  bad  deplorat  caufe,  that  they  fum- 
moned  and  picked  out  ane  alTyife  of  fouldiers  under  the  King's  pay,  and 
others  who,  as  they  imagined,  would  be  clear  to  condemne  him.^ 

• 
A.  fol.  315,       11  Januarij  1678. — ^At  Eftchequer,  Sr  Jo.  Nifbet  was  found  liable  in 
No.  706.       ^  jjj  Scots  yeirly  as  the  eaftle-walrd  duety  payable  for  Jthe  CalUe  of 


^  The  clerk  of  the  Courts  M'  Robert  Martin^  was  desired  to  Lave  been  led  w  a  witness,  but 
the  Justices  waved  liim,  being  a  member  of  the  Court  There  ware  objections  against  sundrie 
joi  the  AsUBefBj  as  prodiHo  Uitimonij  tfelpotiusjwdici;,  4*^. 

Doctor  Irving  and  John  Jessie  ware  most  unwilling  to  depone  upon  oath  on  th«r^aiify*  of  the 
wound,  aUedging  a  priviledge  or  exemption  to  their  profession ;  but  they  warq  not  di4>enc6d  with, 
and  it's  like  they  had  been  imprisoned  if  they  had  absoludy  refused.  If  he  did  not  shoot  the 
pistol,  yet  he  deserved  death,  (as  Mr.  Hicks  suggested  to  the  King's  Advocat,)  because  he 
boasted  he  was  the  doer  of  it/  and  ^at  by  Qavid's  decision,  2^  Samuell  chapter  1,  ver.  16. 
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Dirleton,  and  contained  in  the  chekher  rolls.  There  was  only  6  fchyres 
towards  the  fouth,  aJh  bordering  on  England,  that  had  thefle  caftle- 
wairds.  Dirleton  alledged,  Thefle  lands,  by  Cowrie's  forfaultor,  being 
annexed  to  the  King's  croun,  and  theitvfter  given  out  to  the  Earle  of 
Kelly  free  and  without  mention  of  any  fuch  duety,  it  was  theirby  dis- 
charged ;  which  defence  the  Lords  repelled. 

24  Janiuifif'i,6lS. — This  day  the  King's  hoft  at  Striveling  asuidevoufed ;  a.  fol.  3ie, 
the  Hylanders,  Perthfliire  heritors,  Militia  of  Angus,   ftanding  forces,       ^^^' 
ftc,  making  upwards  of  8000  men.     Of  their  expedition  to  the  Weft,  of 
the  Bond,  Lawborrows,  and  other  consequences  of  that  affair,  fee  a  full 
account  in  another  manufcrppt  book,^/u>  167»  etfeqq} 

^  25  ^«.26  Januarij  1678. — Thir  two  dayes  ware  wholly  conlumed  almoft  A.  fol.  3ie, 

No.  713. 
^  in  the  Inner-Houfe,  (yea  they  fate  till  one  a'cloak,  which  feme  affirmed 

unlawfull,)  in  adviiing  the  Duk^  of  Lauderdale'^aftion  againft  the  Ewle 
of  Twedale,  about  the  teynds  of  Pinky,  within  the  lordfhip  and  regality  of 
Muflebrugh,  in  which  their  ware  three  points ;  one  of  the  tack,  another 
of  the  haeretable  dilpoiition,  if  it 'was  annexed  property,  and  the  third  was, 
if  it  was  prsefcryved,  fince,  in  the  Englifh  ufurpation  t^e  DvD^  of  Lauder- 
dale was  nee  mlensj  nee  volenSf^^c  potens  agere.  ^  ^  4 

-^.  ^«  ^ 

6^  FSbruarij  1678. — ^Four  JSgyptians,  of  the  na«e  of  Shaw,  ware  this  A.  fol.  ^G, 

*  ^1  '  No  714" 

day  liaY^^i^j  (the  father  and  three  fcKH^  )ibr  a  daughter  committed  by  them 
of^pne  of  the  SJaws,  (another  tribe  of  thetfd  vagabonds,  worfe  than  the    ** 
^*    fkendicantes4Jalifli  mentioned  in  theH^odd;)  in  ^  dr^uEAi  fquabble  made    %  , . 
^    -^74k^™  ^^  ^  randevouz  they  had  at  Bomanno,  with  a  defigne  tq^unitf    * 
^*  tnir  forces  againft  the  clans  of  the  Brouns  and  Bailziesitthat  wai^  come^fc 

oVbr.from^Ireland,  to  chaife  them  back  again,  that  they  igoight  #>t  fliare    •^^ 
flnifeir labors;  but  in  theiife;;ramblfr  they  difcorded,  and  Qi>rifmitted  tfaft 


V. 
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^  hLqft  of  tbe  Acts  of  Secret  Cooncell  this  winter  dlftkaajfii  this  Western  Expedition^  which 
I  omit  heir  because  collected  elsewheir;  as  ^so  the  passages  of^Kilkerran  and  Doctor  Lesly^ 
Ijdpch  see  aUbi;  item,  the  Act  against  Protections^  1k/ra,/bllb  92li^n  %Jee. 
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forfaid  murder,  and  fundry  of  them  of  both  iydes  ware  apprehended. 
Thir  four,  being  throwen  all  unto  one  hole  digged  for  them^in  the  Gray- 
frier  churchyard,  with  their  cloaths  on,  the  nixt  morning  the  youngeft  of 
the  3  fones,  (who  was  fcarce  1^)  his  body  was  mifled  and  found  to  be 
away.  Some  thought,  he  being  laft  throwen  over  the  ladder,  andfirft 
cut  doune,  and  in  full  vigor,  and  no  great  heap  of  earth,  and  lying  upper- 
mod,  and  fo  not  fo  ready  to  (mother;  the  fermentation  of  the  blood,  and 
heat  of  the^^dies  under  him,  might  caufe  him  rebound  ted  throw  of 
the  earth,  and  recover  ere  the  morning,  and  fteal  away ;  which,  if  true, 
he  deferved  his  life,  tho  the  Magiftrats  or  their  bourreau  deferved  a 
reprimand.  But  others,  more  probably,  thought  his  body  was  ilollen 
away  by  fome  chirurgian  or  his  lervant,  to  n^e  ane  anatomicall  diflec-* 
tion  on,  which  was  criminall  to  take  at  their  own  hand,  {vi€le  titulum  de 
Jepulchro  violat&y)  (ince  tho  Magiftrates  would  not  have  refufed  it;  and 
I  hear  the  chirurgians  affirme  tho  toun  of  Edinburgh  is  oblidged  to  give 
them  a  malefaAor*s  body  once  a-year  for  that  effeft;  and  it 's  ufuall  in 
Paris,  Leyden,  and  other  places,  to  give  them  alfo  fome  of  them  that  dyes 
in  hofpitalls. 

On  the  13  of  Februar  1678,  one  of  the  Faws,  called  Robert  Faw,  being 
convidt  of  having  Killed  one  Young,  a  caird  or  tinker  in  Aberdene,  was 
»4.  alfo  hang*d  #0  the  probation  was  very  (lender,  the  witnefles  not  depon- 

ing politively  he  was  the  verv  man ;  yet  it  was  thf^ugbt  fufficient  ^againft 
fuch  cattle,  for  the  bwig  a  knowen  JEg3rptian  is  death  by  our  AOs  of  Par- 
liament. He  dyed  affirming  he  was  nat  in  the  country  the  tyme  o^hattnur- 
^  der ;  for  they  had  been  tane  tro  .years  ago  peiking,  and  font  away  Vith  the 
,  French  officers,  fabrretuhied.  The  teft  of  this  tribe  and  band  the  Juftices 
tianifhed  the  kingdom,  never  to  retume  under  the  paine  of  death. 

<  *  '"  "* 

A.  fol.%1,       Aboi(tthe9or  10  of  March  1678,  Mr.  Patrick  Home,  advocat,,  per-** 

^'  '  ^*      ^fliued  Sir  Andrew  Bamfay  of  Waughton,  at  Secret  GouncoU,  for  Aeb^laring 

his  tennents  of  Fofterland^from  fifching  at  Auld-Cambus,  and  taking,  their 

boat  from  them.     It  migh^  have'l^een  alledged  (Mit  it  was  fetled  wfthout 

•  a  hearing)  that  what^he  diet  Was  warrantable,  the  faid  Mr.  Patrick  having 

no  right,  but  intfudeflrhiiufelfe  t;t  clam  et  precarie  ;  that  he  had  no  wyr 


.^ 
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to  the  fea  but  throw  Sir  A's  ground,  that  he  could  not  lay  out  his  boat 
but  upon  his  private  harborj,  and  he  had  not  as  yet  prsBfcryved  a  feryitude 
in  ather.  And  he  was  content  if  Mr.  Patrick  did  (hew  the  leift  right 
to  fifching,  fihen  to  reftore  him.  Yet  we  fay,  fpoliatus  ante  omnia  eft 
reJlUuendus. 

14  Martij  1^678. — The  Lords  of  Secret  Councell  declared  the  flieng  to  A.  fol.  321,  ^ 
the  Abbey  (hould  not  defend  any  that  ware  owing  to  the  King  ather  for 
excife,  cuftome,  feu-duties,  &c.  But  if  we  pleafe  to  goe  farder,  we  (hall 
find  the  Abbey  of  Halirudhoufe  was  made  a  girth  and  fanftuary ;  becaufe  "^ 
when  the  King  was  their  in  perfone,  it  had  been  moft  improper  their 
fliould  be  any  difturlTance  by  executing  captions,  &c. ;  nnce,  under  that 
pretence,  traitors  miglit  convocat  againft  his  Majeflie's  oune  perfon ; 
ergOj  cejfante  ratione  legis  it  ought  not  to  proteft**  againft  the  King's 
rebells  when  he  is  abfent,  and  their  is  no  fuch  inhsBrent  fanftity  due  to 
the  pace ;  and,  upon  this  ground,  is  founded  the  ratio  of  the  173  Aft  of 
the  Parliament  1593,  againft  wounding  perfones  in  the  King's  oune 
jAdace  or  chamber,  he  being  prefent.  (Yet  fee  this  relaxed  by  the  1  of 
the  Maccabees,  10  chapter  43  verfe :  fee  a  4to.  law  m|nufcript,  pag.  46.) 

Froteftions  granted  to  debitors,  called  in  hm  fuperfederes^  and  r^- 
Jbripta  maratariaj  is  another  grievance ;  and  my  Lord  Duke  of  Lauder-  t. 
dale,  in  Januar  1678,  in  peek  that  he  was  outvoted  in  a  protedjon  by 
Seaforth  and  Sir  George^  Kinnaird,  caufed  make  a  moft  &t}&  and  fevere 
Aft  againft  proteSions ;  albeit  he  was  told  tfieif'was  «KU*eadie  ]^e  Aft  of 
Parliament  in  1663  againft  them. 

2^  Maij  1678. — ^Two  witches  having  confefled  at  Salt  Prefton,  upon  a.  fol.  322, 
ane  addrelTe,  the  Councell  granted  a  comtniffion  to  Preftongrange,  S*^No.  737. 
Germains,   and  Colft;oun,  (for  the  Duke  of  Lauderdale  excluded  Mr. 
John  Prefton,  as  one  inclined  to  bum  too  many  for  witches,)  to  try 
and  judge  thefle  wi^es,  who  had  confefled,  but  not  thefle  whom  they 
delated  and  black&ied.     Thir  two,  on  their  confeflion,  no  way es^  extorted,  ^ 

w^e  burnt. 


44  « 


» 
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28^^  May  1678. — ^Anbnt  the  Convention  of  Estates  in  June  1678. 

[This  Account  of  the  Convention  1678,  which  concludes  •die  folio  vo* 
lume  marked  as  MS.  A,  has  already  heen  printed  as  the  Appendix,  No. 
n.,  in  the  Historical  Observes  of  Memorable  Occuerents,  &c.  By 
Sir  John  Lauder  of  Fountainhal]^  Baronet    Edinburgh,  1840,  4to.] 


FOLIO  MANUSCRIPT  E. 

SOME  DECISIONS  OF  THE  LORDS  OF  SESSION,  FRQM  JUNE 
1678,  Tnii  THE  FIRST  OF  NOVEMBER  1#B3.      * 

JurifprudenHcB  antequam  Chrifliana  /uity  htec  erant  eximia.prtBqf^ijjta ; 
Honefle  viverey  alterum  non  kedere,  jtujkum  cuique  tribuere.  * 

The  folio  law  manufcript  marked  with  the  letter  A,  being  now  fiiU,  I 
begin  heir  at  the  Lords  Decifions  wheir  it  left,  viz.  kt  June  1678. 

See  a  continuation  of  thir  Obferres  in  another  folio  law  manufcript  • 
marked  A  13,  be^nning  9^  Novem^^r  1683^  wheir  this  book  ends. 


^ 


^ 


I  HAYB  ^brl^ed  the  following  Decifions  only  ftt  my  oune  ufe,  and  feme 
of  them  ^1  not  )i#unddHt6od  fo  eafily  by  thofle  who  ware  not  in  the 
'  caufes,  for  I  have  oft  tymes,  for  my  oune  memorie,  only  fet  doune  the  ^ 
interlocutor,  ydthout  ather  the  cafe  or  the  debate ;  in  regar<^  I  ather 
remember  wheirupon  the  interlocutor  proceeded,  or  eife  I  have  fomewhat 
^^of  it  obferved  in  fome  other  Manufcript,  or  the  Informations  of  itBblyde 
me ;  not  having  leilure  to  be  guiltie  of  repetitions ;  and  thir  imperfit 
memoires  will  ferve  as  helps  wheiron  to  draw  diem  afterward  at  lenth 
inmundo.  .  ^  . 

Their  is  alfo  fundry  Obfervea  an^t)ecifion8  of  the^Plivy  Cotmfell,  <bd^ 
tice  Court,  and  Excl)equer,  &c.,-withK>iDe  I£ftorick  remarks  heir  and  their, 
i|l   intermingled  fliortly,  becaufe  I  have  a  folio  Hiftorick  manufcript  i^iart.    , 

i  '  * 

■  % 
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SUMMER  SESSION  1678. 

10  and  11  Junij  1678. — James  Gray  Litfter  in  Dalkeith  was  panneUed,  E.p.2,No.8^ 
found  guilty,  and  fentenced  to  dy,  for  the  llaughter  of  Archbald  Morray, 
fone  to  the  Lsdrd  of  Neuton.  The  occofion  of  the  quarrell  was,  in  winter 
lafty  when  the  King's  army  was  in  the  weftren  flures,  Archbald  was  thei» 
as  one  of  the  King's  life-guard ;  the  Mid  Lothian  Militia  regiment  being 
alfb  fent  thither  in  March  laft,  this  James  Gray  was  a  lieutenant  in  one 
of  the  companies  of  that  regiment.  They  drinking  togither  one  night  at 
Glaigow,  and  being  warme  with  win,  they  fell  to  words;  James  faid 
a  lieutenant  to  the  Duke  of  Lauderdale  was  as  good  as  to  ryde  in  the 
King's  guard ;  Archbald  ftorm'd  and  call'd  him  a  bafe  fellow  to  compare 
himfelfe  with  gentlemen ;  and  fo  went  out  togither :  and  James  Gray 
came  back  to  the  company^  and  being  intoxicat  with  anger  and  drink, 
boafted  I  trow  I  have  pricked  him,  but  never  imagined^  he  had  killed  him. 
Being  apprehended,  the  probation  led  againft  him  was  a  boy  of  16,  and 
feme  other  witnefles,  who  heard  him  emit  thM  extrajudiciall  confeffion 
that  he  had  wounded  him  \j  as*alfo  thofle  who  ware  at  Archbald's  buriall 
and:  &w  the  wound,  ut  cof^aret  de  corpare  deli&iy  and  the  chirurgeon  and 
others  who  law  the  fword  tane  from  the  panndU,  *and  tkat  their  was  bloody 
on  it,  and  being  compared  with  the  wound  and -its  orifice,  (and  the  fword 
being  prefent  in  Court,)  they  deponed  the  wound  appeared vto  have  been 
given  widi  that  fam^  fword.  Upon  thir  prefumptio^  the  ailyfe  found 
him  guilty  of  the  flaughter  of  the  laid  Archbald.  The  pannell  ftill . 
denyed.  \tK  feme  excufed  him  as  if  he  had  truely  forgotten.  He  was  a 
pretty^eUow,  and  was  ftout.  Endevors  was  ufed  for  faving  his  life  and 
banifhkig  him.  A  biK  given  in  to  Secret  Gouncell  repreived  him  for  a 
monilh  and  re^cNbniended  tor  the  Lords  of  the  Jufticiary*  to  reconfider 
the  verdift,  if  it  proceeded  W  rationall  and  jiSt  grounds:  They  fay 
5000  mSs.  was  offered  to  the  freinds  in  name  of  aflythment,  but  report 
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being  made  to  the  Duke  of  Lauderdale,  he  refuled  to  medle  in  procuring 
him  a  remiffion;  fo  that  on  the  19  of  JuUy  1678,  (after  the  poor  man 
was  put  in  feme  hopes  of  life,)  he  was  headed.  He  died  with  more 
couradge  then  could  be  juftly  expefted  from  one  of  his  education ;  he 
confeft  his  vanity  and  pride,  his  mind  ever  afpiring  to  things  far  above 
his  fortune  and  quality  in  the  world,  which  engadged  him  in  difcontents, 
quarrells,  &c.,  and  which  ware  hightened  and  augmented  by  his  marrieng 
ane  old  woman,  &c.  It  was  urged  for  him  the  confeffion  proven  was 
meerly  extrajudiciall,  and  he  was  not  prefumed  to  be  the  agreflbr,  he 
J[)eing  but  a  tradfinan,  and  old,  neir  the  age  of  bO ;  the  other  a  gentle- 
man, and  young,  and  knowen  to  be  ramp. 

E.  p.  15,  20  Jullij  1678. — The  Lords  having  this  day  advifed  the  proces  againft 
^'  '  James  Dumbar,  meflbnger,  for  paying  the  debt  becaufe  he  had  fuffered 
the  Earle  of  Morton  to  efcape,  (fee  it  in  another  manufcript  at  the  27 
Novembrisy  1677,  pag-  7 ;)  the  Lords  aflbilzied  the  faid  James,  becaufe 
the  employer,  George  Drummond,  being  prefent  with  the  meflenger, 
did  not  bring  halberdiers  from  the  tonne's  guard  to  affift  the  meffenger, 
which  he  might  have  done,  being  within  the  toune  of  Edinburgh,  and 
at  the  Croce,  fo  neir  to  the  court  of  guard. 

20  JuUij  1678. — This  day,  at  Exchequer,  Kymmerghame's/t»  mariii 
of  Ayton  was  gifted  to  the  Earle  of  Home.     See  6  of  December  1677^ 

Kr  P-  15,  24  JtUly  1678. — At  Secret  Councell,  books  ware  ordained  to  pay  cuf- 
tome,  as  weell  as  other  goods,  in  regard  the  tackfinen  pretended  they 
could  not  pay  their  duety,  if  they  ware  made  free.  Tet  formerly  they 
never  payed,  and  yet  the  cuftomers  payed  their  tack  duety;  only  they 
ware  alwayes  reclaming.  The  Stationers  have  given  in  a  petition  at 
Secret  Councell,  feeking  a  redlification  of  this.  The  Councell,  ^at  the 
inftance  of  the  relidl  of  Andrew  Anderfone,  who  had  the  gift- for  fo 
many  years  of  being  his  Majefty's  printer,  difcharged-^e  other  prefles 
in  Scotland  for  printing,  except  fuch  as  ai^knowledged.  hir;  wheirctf 
redrefle  is  likewayes  fought. 
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25  JuOjf  1678. — ^At  Secret  Councell,  bailzics  of  barronies  and  regalities  £•  p- 17. 

No.  35. 

ware  ordained  to  take  the  Declaration,  as  well  as  bailzies  of  borrows- 
royall ;  albeit  the  2d  A£t  of  Parliament  in  1663,  mentions  only  magiftrats 
of  borrows,  which  feemes  to  mean  only  borrows-royall,  as  famqfiiis  ana- 
logatum  ufn  Jimplidter  exprimiturj  but  they  extended  it  alfo  to  the  other. 

27  Julij  1678. — One  having  taken  two  charters  from  one  who  difponed  E-  p.  is, 

.  .  No.  38.  §  c. 

lands  to  him,  one  to  be  held  de  me  of  the  annalziar,  another  to  be  held 

a  me  from  the  difponer  of  his  faperior ;  and,  being  infeft  both  a  me  and 

de  me^  and  having  brought  both  his  charters  and  infefhnents  to  a  wryter 

in  Edenbrugh  to  get  the  bafe  holding  confirmed  by  the  Exchequer,  the 

wryter,  moft  ignorantly  and  ridiculoufly,  confirmed  the  charter  de  me 

and  it's  infeftment,  wheiras  the  only  right  that  ought  to  have  been 

confirmed  was  only  the  bafe  infefhnent  a  mej  which  was  null  in  itfelfe 

and  dejurey  till  it  was  confirmed  and  acknowledged  by  the  fuperior. 

30  JuUj  1678. — At  the  end  of  this  fummer  feffion,  fundrie  complaints  E.  p.  19, 
ware  exhibited  againfl  Mr.  John  Hay  of  Ha3dilon,  one  of  the  upper  clerks 
of  Seffion,  upon  malverfation  in  his  office,  for  getting  him  removed  their- 
from.     See  it  among  my  Sefiion  occurrents. 

At  the  fame  time,  Patrick  Cockbume  of  Borthuick  was  fent  for  to  be  §  2- 
apprehended,  being  delated  by  one  Thomas  Rocheid,  as  having  fpoke 
bafely  of  the  Dutchefle  of  Lauderdale. 

Their  was  alfo  criminal  letters  direfted  againfl  M'  Thomas  Urquhart,  §  3. 
minifter,  as  having  had  acceiion  to  Cromartie's  death,  who  wBs/elo  deje. 
Not  like   SauU's  armor-bearer,  but  rather  like  the  Amalekite :  See   1 
Samuell,  last  chap,  and  2^  Samuell,  1  chapter. 

5*^  SextiUsfeu  Augujli. — The  Duke  and  Dutchefle  of  Lauderdale  parted  §  *• 
from  Edenburgh  for  London. 

6*»  Augufti  1678. — Robert  Naime,  fervitor  to  my  Lord  Strathuird,  im-  §  5. 
prifoned  and  fyned  in  a  100  mks.  by  the  Secret  Gouncell,  and  that  for 
-beating  and  injuring  William  Crawfurd,  fervant  to  my  Lord  Advocat. 

2b 
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E.  p.  19>  g^  10^  and  11^  of  September  l678.-*:-At  the  Grixninall  Court,  thir 

'  '  dayes  are  brought  in  the  affiedrs  following:  ImpHmiSf  M^Dougall  of  Ghurih- 
land  was  pannelled  for  this  treafonable  expreffion, — "  That  the  King  and 
the  Duke  of  Lauderdale  defigned  to  eftablifh  arbitrary  goTomement,  and 
that  every  true-hearted  Scotfinan  was  obUdged  to  opp'ofe  their  inbringing 
of  the  fame."  The  dyet  was  deferted,  but  there  is  new  letters  raifed 
againft  him.  The  reafon  of  the  King's  Adyocat's  not  infifting,  was  fsdd 
to  be,  that  the  fervant  of  Mr.  Bow  the  minifter,  who  informed^  was  a 
litle  tampered  with,  and  pretended  he  remembered  not  what  he  heard, 
and  yet  he  was  a  neceffiurie  witneffe.  4  Novembris  1678  it  was  again 
called  againft  Garthland,  on  a  new  libell;  but  nather  witneiles  nor  aififers 
being  prefent,  the  dyet  was  for  the  fecond  time  deferted. 

2^  One  Temple,  and  one  James  Leirmont  and  his  brother,  ware  all 
three  pannelled,  for  being  art  and  part  of  the  murder  of  John  Hog,  who 
came  with  a  part  of  the  King's  forces  from  the  Bafle  in  May  laft,  to 
diffipate  a  Gonventicle  met  befyde  Whyt  Kirk,  wheir  the  faid  John  Hog 
was  killed  by  the  Conventiculars ;  (vide  in/rOf  p.  325.)  The  GriminaU 
Lords  found  it  relevant  againft  them,  to  make  them  art  and  part  of  the 
{laughter,  and  guilty  of  death ;  that  aither  they  ware  prefent  at  the  faid 
Conventicle  wheir  the  man  was  killed,  with  a  fword,  piftoll^  or  other 
weapon  about  them ;  nather  would  they  require  that  it  fhould  be  proven 
that  the  fword  was  drawen,  or  the  piftoll  in  their  hand,  but  found  it  fuf- 
ficiently  relevant  that  they  had  fuch  weapons  about  them,  becaufe  they 
ware  in  a(9i£  iUicito  ;  they  ware  prefent  at  a  feild  Conventicle,  which  the 
laws  of  the  kingdome  hes  declared,  to  be  rendevouzes  of  rebellion,  and  fo, 
verfabantur  in  esercitio  rei  illicikBj  and  became  anfwerable  for  the  enormi- 
ties that  followed.  Or  2^^  found  it  relevant  that  they  ware  prefent,  though 
they  wanted  weapons,  if  fo  be  they  ufed  thir  or  the  like  encouradging 
words  to  their  oune  party  before  the  flaughter  was  committed: — *<Doe  not 
fear,  we  are  far  above  their  number;  fee  their  be  no  cowards  here  to-day; 
and  yee  that  hes  armes,  and  are  on  horfeback,  goe  to  the  foirfyde :"  And 
fand  the  uttering  of  fuch  words,  ware  ane  acceffion  as  airt  and  part  to  the 
fubfequent  murder,  and  SBquivalent  to  a  mandat  and  command.  By  the 
probation  it  appeared,  that  Temple  was  there  prefent  with  a  fword  under 
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his  arme,  but  it  was  not  drawen.  And  it  was  proven  againft  James 
Leirmont,  that  he  was  their  upon  horleback,  and  that  he  rode  up  to  the 
King's  party  that  came  from  the  Bafle  and  North  Berwick  and  viewed 
them,  and  then  rode  back  to  his  oune  party  agam,  and  uttered  to  them 
the  forlaid  words.  But  it  was  likewayes  proven  that  the  laid  James  had 
no  weapons,  but  only  a  wand  in  his  hand ;  that  one  Cowan  killed  the 
fojor,  by  thrufting  his  halbert  in  his  belly,  and  that  he  lived  feme  fix 
bowers  after,  and  then  they  law  him  dead,  and  was  at  his  buriall.  This 
was  proven,  ut  cmftaret  de  corpora  deUdi  ;  (feme  thought  the  wound  might 
have  [been]  cured,  if  a  chirurgian  had  come  in  time,)  and  that  James,  the 
tjrme  of  the  flaughter,  was  at  feme  diftance  from  the  place  wheir  the 
flaughter  was  committed.  Notwithftanding  of  all  which,  he  was  execute 
for  it  The  Affile  being  enclofed,  one  Bull^  a  wright,  was  elefted  their 
chancelor,  and  the  firft  verdift  they  returned  was,  that  they  found  them 
guilty  of  being  prefent  at  a  feild  Conventicle;  but  the  Advocat,  the 
Archbifliop  of  S^  Androis,  and  the  Juftices,  being  very  dilOTatiffied  with 
this  impertinent  retume,  they  ware  commanded  back,  and  reinclofed 
(after  they  had  gone  abroad)  to  amend  their  verdift.  The  fecond  tyme 
they  came  out,  adhering  to  the  former.  They  ware  thruft  in  the  third 
tpne,  and  ihreatned  by  the  Advocat  with  an  Affife  of  Error  if  they  cor- 
re&ed  not  their  verdift.  At  laft  ihey  returned  by  their  verdift  that  they 
ware  both  guilty.  Wheiron  the  Juftices  fuperceeded  fentence  againft 
Temple  till  November ;  and  it  *s  thought  they  defigne  only  to  banifli  him ; 
but  James  Lermont  they  fentenced  to  be  headed  at  the  Grafle  Mercat 
on  the  27  of  September ;  which  was  accordingly  done :  lee  the  copie 
of  his  ^each. 

The  two  branches  of  the  Juftices  interlocutor,  alarumed  many,  and 
gave  great  occafion  of  difcourfe,  as  being  thought  ane  terrible  ftreatch 
of  what  formerly  was  efteimed  law,  and  a  great  Ihake  to  the  fecurity 
of  mens  lives  and  fortunes,  and  a  moft  arbitrarie  decifion.  And  as  to 
the  firft  part  of  it,  our  law  concludes  all  it  finds  with  cold  fteile  (that  is, 
with  a  drawen  fword)  in  their  hands,  guiltie  of  the  flaughter ;  but  that 
the  being  cafually  prefent  iM  in  rixa  homicidium  eft  commiffUm^  and 
having  a  fword  or  piftoll,  but  not  drawen,  was  fufficient  to  inferre  art  and 
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part,  was  inaudiium  till  now.    For  what  if  it  be  a  man  that  ufes  never  to 
goe  abroad,  or  ryde,  without  a  fword,  as  all  gentlemen,  and  even  burgers 
and  the  better  fort  of  tennents  ufe  to  doe,  (hall  that  make  them  liable 
and  guilty  ?     But  the  knack  wheiron  they  juftified  this  decifion  was,  that 
prefence  at  a  Conventicle,  which  b  locu$  et  a3u8  iUicUuSj  with  a  fword  or 
other  weapons,  though  he  be  not  in  a£tu  projnmoj  and  threatning  with 
them,  was  acceffion  enough,  if  homicide  happened  there.     And  the  State 
defigne  of  the  interlocutor  was,  to  difcourage  all  field  Conventicles,  but 
efpeciallie  to  fright  them  from  coming  to  them  with  weapons;  for  by 
this  interlocutor,  if  a  man  be  killed  at  ane  Conventicle,  if  five  hundred 
be  their  with  fwords  about  them,  without  any  other  acceffion  but  their 
naked  prefence  with  weapons,  they  are  all  guilty  of  death.    But  if  a  man 
fall  in  accidentally  amongs  them,  in  armes,  but  had  no  purpofe  of  being 
prefent  at  the  Conventicle,  or  for  hearing  the  fermon,  but  curiofity  drew 
him  to  fee  what  it  meant,  I  think  fuch  a  prefence  as  that  being  proven, 
would  aflbilzie  him  from  the  guilt.     As  to  the  acceffion  of  being  prefent 
where  a  murder  is  committed,  fee  it  elegantly  reafoned  in  my  other  folio 
Manufcript  in  0£i:ober  1674,  in  Setone  of  Carrifton's  cafe,  its  numero  450, 
and  folio  236,  etfeq.     As  to  the  2^  part  of  the  interlocutor,  which  con- 
cerns Lermont,  1^  It  was  thought  the  words  wheiron  he  was  found  guilty, 
might  weell  have  admitted  another  fence  and  interpretation ;  and  that  all 
he  meant  was  allenarly,  that  they  might  capitulat  to  get  of  Mr.  John  Rae 
the  minifter,  and  themfelfes,  and  not  that  he  incited  them  to  offer  the 
leift  violence   and  offence,   especially  fince    it  was    fully  proven    the 
(laughter  was  done  by  another ;  and  in  crimes  probationes  dehent  effe  luce 
meridiana  clarioresy  and  words  are  not  to  be  ftreatched,  but  rather  to  be 
impropriated,  ad  evitandum  deli&umj  and  that  his  antea&a  vita  fpoke  him 
to  be  of  a  peaceable  temper,  and  the  words  ware  dubious,  and  might 
admit  a  favorable  fence,  and  odiajunt  rejlringenda  et  dolus  in  maleficijs 
non  prtBfumilurf  et  animus  et  propq/iium  is  what  makes  it  criminal), 
which  feemed  not  to  be  heir  ;  befydes  words  importing  command  fliould 
be  very  clear :  yet  fee  Mckeinzie's  Criminalls,  pag.  144,  what  they  fuf- 
tained  in  David  Hamilton's  cafe;   and  heir  alfo  it  might  have  been 
alledged  that  the  principall  flayer  fliould  be  difcufl:  before  the  acceflbries, 
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yet  the  contrare  was  found  by  the  Juftices  in  March  1671)  in  the  cafe  of 
Charles  Bobertfone  and  his  two  fones ;  fee  it  in  Mck's  plaidings,  pag.  207 
and  220,  item  in  my  colle&ion,  9  Martij  I67I9  folio  94,  et  feq. :  and  heir 
the  dittay  was  not  raifed  againft  the  principal!,  nor  was  he  prefent,  but 
had  fled.  The  other  thing  complained  of  in  this  procedor  was,  that  the 
affifers  ware  twyce  or  thrice  enclofed,  though  they  had  brought  out  their 
yerdift,  which  feemes  contrare  to  the  91  Aft  of  the  Pari,  in  1587 ;  and 
accordingly  on  the  30  of  Jully  1677|  in  the  cafe  of  one  Cunyghame,  cook 
to  the  Earle  of  Kinghome,  the  Lords  refufed  to  reinclofe  the  Ai&fe; 
Yet  if  afiifers  fhould  retume  ane  inept  and  unformall  verdift,  why  ihould 
they  not  be  reinclofed  to  mend  it  ?  fee  Mck.  Jupra^  pag.  504,  vide  infroy 
page  40.^ 

Eodenij  9,  10,  et  11  Septembris  1678. — Thir  dayes  eight  or  tenE.  p.  21. 
witches,  all  (except  one  or  two)  poor  miferable  like  weemen,  ware  pan-  ^'  *  ' 
nelled,  feme  of  them  brought  out  of  Sir  Bobert  Hepbume  of  Keith's 
lands,  others  out  of  Ormifton,  Crighton,  and  Pantcaitland  pariflies.  The 
firft  of  them  ware  delated  by  thefle  two  who  ware  brunt  in  Salt  Prefton 
in  May  laft,  and  they  diyulged  and  named  the  reft,  as  alfo  put  forth 
feven  in  the  Lonhead  of  Lefwaid;  and  if  they  had  been  permitted, 
ware  ready  to  fyUe  by  their  delation  fundry  gentlewomen  and  others  of 
&fchion;  but  the  Juftices  difcharged  them,  thinking  it  ather  the  pro- 
du6t  of  malice,  or  melancholy,  or  the  devill's  deception,  in  reprefent- 
ing  fuch  perfons  as  prefent  at  their  feild-meetings,  who  truely  ware 
not  there.  Yet  this  was  cryed  out  on  as  a  praelimiting  them  from  dif- 
covering  theiTe  ennemies  of  mankind.  However,  they  ware  permitted  to 
name  Mr.  Gideon  Penman,  who  had  been  minifl^r  at  Chrighton,  and  for 
fundry  afts  of  uncleannefles  and  other  crymes,  was  deprived.     Two  or 

'  Now,  by  the  act  and  proclamation  of  Secret  Councell,  dated  Idtb  May  1679^  the  being  in 
armea  at  field  Conventicles  is  declared  treason,  (for  the  Councell  cannot  make  treason,)  and  that 
eonforme  to  the  83^  Act,  and  Act  75  Q.  Mary  in  1 563,  the  5*  Act  in  1 66 1,  and  the  2^  Act  in  1 662, 
and  the  other  laws  discharging  the  convocating  the  leigdes  in  armes;  which  Knox,  in  his  History, 
sbowes  was  objected  to  him  and  to  the  Lords  of  the  Reformation,  and  he  answereth  it  libro  4*^, 
page  368,  et  $egq. 
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three  of  the  witches  conftantly  affirmed  that  he  was  preient  at  their  meet- 
ings with  the  devill ;  and  that  when  the  devill  called  for  him^  he  aiked, 
wheir  is  Mr.  Gideon  my  chaplain  ?  and  that  ordinarly  Mr.  Gideon  was 
in  the  reer  in  all  their  dances,  and  beat  np  thefle  tiiat  ware  flow.  He 
denyed  all,  and  was  liberat  npon  caution.  They  declared  and  confefled 
the  firft  thing  the  devill  caufed  them  doe,  was  to  renonce  their  baptifme ; 
and  by  laying  their  one  hand  on  the  top  of  their  head,  and  the  other  on 
the  fole  of  their  foot,  to  renonce  all  betuixt  the  two  to  his  fervice :  That 
one  of  them  was  at  the  tyme  with  child  in  fornication,  and,  in  hir  refig^ 
nation,  fliee  excepted  the  child,  at  which  the  devill  was  very  angry :  That 
he  lay  frequently  with  them,  and  kifled  them,  but  was  cold,  and  his 
breath  was  like  a  damp  air :  That  he  crually  beat  them  when  ihey  had 
done  the  evill  he  had  enjoyned  them;  for  he  was  (faid  they)  a  moft 
wicked  and  barbarous  mafter:  That  he  adventured  to  give  them  the 
Communion  or  Holy  Sacrament,  (I  remember  in  1670  we  heard  that  the 
devill  appeared  in  the  fliape  of  a  minifter  in  the  copper-mynes  of  Sweden, 
and  attempted  on  the  lame  villanous  apery :)  the  bread  was  like  wafiurs, 
the  drink  was  fometymes  blood,  and  other  tymes  black  mofle  water: 
That  he  preached^  and  moft  blafphemoufly  mocked  them,  if  they  ofiered 
to  truft  in  Grod,  who  left  them  miferable  in  the  world ;  and  nather  he^  nor 
his  fone  Jefus  Chrift,  ever  appeared  to  them  when  they  called  on  them, 
as  he  had,  who  would  not  cheat  them :  That  fometymes  he  tranfformed 
them  in  bees,  in  ravens,  in  crows,  and  they  flew  to  flich  and  fuch  remote 
places ;  which  was  impofiible  for  the  devill  to  doe,  to  rarefy  the  flibfl;ance 
of  their  body  unto  fo  fmall  a  matter.  Some  thought  he  might  take  away 
their  Q>irit  and  convey  it  to  thefle  places,  leaving  their  body  behind,  but 
this  ware  to  give  him  the  power  of  reftirreftion  of  the  dead ;  for  death 
is  nothing  but  the  removal  of  the  foull  from  the  body,  which  being 
once  done,  it 's  not  in  his  power  to  reunite  them ;  fo  that  all  he  deludes 
them  by,  is  in  reprefenting  fuch  and  iuch  ideas,  fliapes,  and  objefts  to  ther 
fancy  and  imagination  when  afleep,  and  in  our  fleep  we  wiU  have  very 
lively  conceptions  of  things;  only  in  thefle  diabolique  tranQ)orts  their 
fleip  is  fo  deep,  that  no  pinching  will  awake  them  fcarce.  Thir  confef- 
fions  made  many  intelligent  fober  perfones  ftumble  much  what  faith  was 
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to  be  adfaibite  to  them.  Ther  is  a  ftorie  told  of  one  who,  in  King  James 
the  6t'8  lime,  was  procefled  as  a  witeh,  becanfe  a  Scotfman  being  troubled 
with  a  difeafe  in  Italy,  and  craving  a  magician's  help  and  cure  for  it,  he 
was  told  he  needed  not  have  come  fo  &r  from  home,  for  their  was  one  in 
Scotland  could  cure  it,  and  gave  him  his  marks.  After  feme  years,  being 
returned,  on  the  bridge  of  Erne,  he  met  one  to  whom  all  the  marks  did 
quadrat;  to  whom  having  imparted  the  cafe,  he  cured  him  by  application 
of  feme  fimple  herbs.  This  coming  abroad,  he  is  accufed  of  necromancie, 
and  compact  with  Satan,  and  found  guilty,  though  he  alledged  that  the 
cure  was  naturall,  and  he  would  teach  any  of  them  to  doe  as  much ;  and 
that  the  devill's  naming  him  could  not  make  him  guilty,  elfe  it  fliould  be 
in  his  power  to  mine  and  deftroy  the  moft  innocent  and  godly  perfones. 
As  for  the  rencountre  betuixt  Mr.  Williamfone,  fcoolmafter  at  Couper, 
(who  hes  writ  a  grammar,)  and  the  Roiicrucians,^  I  never  trufted  it  till  I 
heard  it  from  his  oune  fone,  who  is  prelent  minifter  of  Kirkcaldy.  He 
tolls,  [that]  a  ftranger  came  to  Coupar,  called  for  him ;  after  they  had 
drank  a  litle,  and  the  reckoning  came  to  be  payed^  he  whiftled  for 
fpirits.  One  in  the  fhape  of  a  boy  came,  and  gave  him  gold  in  abundance. 
No  fervant  was  feen  riding  with  him  to  the  toune,  nor  enter  with  him 
into  the  innes,  &c.  He  caufed  his  fpirits  againft  nixt  day  bring  him  noble 
Greek  wines  from  the  Pope's  cellar,  and  tell  the  frefcheft  news  then  was 
at  Bome ;  then  tryfted  Mr.  WiUiamfone  at  London,  who  met  the  fame 
man  in  a  coach  neir  to  London  Bridge,  and  who  called  on  him  by  his 
name :  he  marvelled  to  fee  any  know  him  their ;  at  laft  he  found  it  was 
his  Rofycrudan.  He  pointed  to  a  taveme,  and  defired  Mr.  Williamfone 
to  doe  him  the  fovor  to  dyne  with  him  at  that  houfe ;  whither  he  came  at 
12  a'cloack,  and  found  him  and  many  others  of  good  fafchion  their,  and 
a  moft  Iploidid  and  magmfick  table,  fumifh't  with  all  varieties  of  delicate 
meats,  wheir  they  are  all  ferved  by  Q)irits.  At  dinner  tyme  they  debated 
upon  the  excellency  of  being  attended  by  fpirits ;  and  after  dinner  they 
propofed  to  him  to  aflume  him  unto  their  fociety,  and  make  him  partici- 
pant of  their  happy  life ;  but  among  the  other  conditions  and  qualifica- 

^  See  a  lide  of  Boaicraciaiis  in  a  4^  hiatorick  maauBcript^  marked  A.  B,  pa^na  50. 
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tions  requifite,  this  was  one  that  they  demanded,  of  his  ahftrafting  his 
fplrit  from  all  materiality,  and  of  abandoning  and  renoncing  his  baptif- 
mall  engadgements.  Being  amazed  at  this  propofal,  he  falls  a  praying, 
wheirat  they  all  difappear  and  leave  him  alone.  Then  he  began  to  for- 
think  what  would  become  of  him  if  he  ware  left  to  pay  that  vaft  reckon- 
ing, not  having  fo  much  on  him  as  would  defray  it.  He  calls  the  boy, 
and  a(ks  what  was  become  of  thefle  gentlemen,  and  what  was  to  pay  ? 
He  anfwer'd  there  was  nothing  to  pay,  for  they  had  done  it,  and  ware 
gone  about  their  affairs  in  the  city.  Some  faid  he  was  left  in  a  jacks,  but 
this  relation  above  named,  his  fone,  affirmed  to  be  of  truth.  As  for  ap- 
pearances, by  which  the  devill  has  aftuated  dead  bodies  and  made  them 
move,  fee  of  Cornelius  Agrippa  and  many  others,  fome  very  odd  ftories 
recorded  by  Del  Bio,  in  his  Difqui/itiones  MagiccBj  though  Gab.  Nau- 
dseus,  in  his  Apologie,  indevors  to  wafh  Agrippa's  face  very  clean,  and 
to  juftify  both  him  and  the  reft  from  the  imputation  of  magick.  Their 
was  on  or  tuo  of  them  that  denyed,  and  fo  ware  fet  at  liberty ;  nine  of 
them  upon  their  confeflion,  (and  fo  feimed  very  rationall  and  penitent,) 
ware  fentenced  to  be  ftrangled  and  then  brunt,  which  was  ihortly  after 
execute  upon  five  of  them  betuen  Leith  and  Edinburgh,  and  the  other 
four  ware  burnt  at  Painfton^  neir  within  their  own  parifh  wheir  they  had 
lived.  The  Secret  Councell  gave  a  commiffion  to  Sir  John  Nicolfon, 
John  Clerk  of  Pennicuick,  John  Johnfton  of  Polton,  and  Mr.  John 
Prefton,  Advocat,  to  judge  thefle  feven  who  ware  defamed  for  witches  in 
the  Lonhead,  whom  I  fpoke  with. 

Eodenij  [10  Septembris  1678.] — ^At  Secret  Councell  on  Catharin  Liddel 

exhibited  a  complaint  againft  Butherford,  baron  bailzie,  to 

Morifon  of  Preftongrange,  and  againlt  David  Cowan  in  Tranent,  beiring 
that  they  had  feized  upon  hir  ane  innocent  woman,  and  had  defamed  hir 
as  a  witch,  and  detained  hir  under  reftraint  as  a  prifoner ;  and  that  the 
faid  Cowan  had  pricked  hir  with  long  prins  in  fundry  places  of  hir  body, 
and  bled  hir,  and  tortured  hir  moft  cruelly.     The  defences  ware,,  that 

^  There  is  a  hollow  still  called  the  Witche's  S^'ke.     £. 
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ihee  was  dilated  by  other  witches,  and  that  malafama  laborabaij  and  was 
theiron  apprehended,  and  yet  fo  kindly  ufed  as  not  to  be  thruft  in  any 
public  prifon,  but  keip't  in  a  private  houfe ;  that  ihiee  and  hir  fone-in-law 
confented  that  fhee  might  be  fearched,  et^c  volenti  feu  confentienti  non 
jU  injurioj  neque  dolusj  it  being  defired  for  the  manifeftation  and  vindica- 
tion of  hir  innocency.  As  for  the  pricker, — 1%  He  leam'd  his  prentif- 
fhip  and  trade  from  one  Eincaid,  a  famed  pricker.  2^^  He  never  came 
unfent  for,  becaufe  he  was  ather  called  by  Shireffi;,  magiftrats  of  borrows, 
miniflers,  or  bailzies  of  barronies ;  fo  what  he  did  was  authare  prcHore  ; 
and  fo  velle  nan  creditur  qui  ohfequitur  imperio  Domini^  et  non  eft  in  dole 
qui  judici  obtemperaL  3^,  The  trade  was  not  improbat  or  condemned, 
by  any  law  amongs  us ;  and  fo,  not  being  prohibitum^  it  was  de  genere  per- 
miffbrum.  4*^,  All  divins  and  lawyers  who  wryt.on  witchcraft,  as  Perkins, 
Del*Bio,  &c.,  acknowledge  their  are  fuch  marks,  called  by  them^^- 
matajagarum  ;  whey,  then,  may  their  not  be  ane  art  for  decerning,  and 
diftinguiihing  them  from  other  marks  in  the  body.  5^,  Error  communis 
facitjus.  The  Councell  may  reftraine  that  way  of  tryall  for  the  future, 
but  moft  pardon  byganes.  Anfwered,  1™®,  Denyes  confent.  2^  None 
can  validly  confent  to  their  oune  torture ;  for  nem4>  ejl  Dominus  fuorum 
memhrorum. — ^As  for  the  pricker,  he  was  a  cheat,  and  abufed  the  people 
for  gain ;  and  the  Chancelor  remembred,  that  he  had  caufed  imprifon  that 
Eincaid  the  pricker,  in  Einros,  for  abufing  the  country  their.  The 
Lords  of  Privy  Councell  firft  declared  the  woman  innocent,  and  reftored 
hir  to  hir  goo4  name  and  fame,  and  ordained  it  to  be  publicly  intimat  the 
nixt  Sunday  in  hir  paroih  church.  They  reprooved  Butherfuird,  the 
bailzie,  for  his  raihnefle, .  and  difcharged  him  to  proceed  fo  heirafter ; 
and  found  that  no  inferior  judge,  much  lefle  a  baron  bailzie,  had  power 
to  apprehend,  or  incarcerat,  or  detain  any  of  the  Eing's  hedges  under 
reftraint,  upon  the  pretence  of  their  being  delated  or  fufpefted  as  witches, 
but  that  they  moft  immediatly  intimat  it  with  the  firft  occafion,  ather 
to  the  Lords  of  Privy  Councell,  or  to  the  Lords  of  the  Jufticiary,  and 
obtaine  their  warrand  for  the  taking  them.  As  alfo,  found  they  might 
not  ufe  any  torture  by  pricking,  or  by  withholding  them  from  fleep,  &c., 
but  referved  all  that  to  themfelfes  and  the  Juftices,  and  thefle  who  a£ted 

2c 
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by  commiffions  from  thenu  And  as  a  mark  of  their  di^leafare  againft  the 
pricker,  they  commanded  him  to  prifon,  their  to  ly  during  their  pleafiire. 

P.  24,  No.        Modem  10  e^  11  Septemhrk  1678. — ^Their  is  a  ryot  perlhued  by  Mein* 
^^'  zies  of  Fitfoddells,  and  dame  Anna  Semple,  lady  liferentrix  theirof,  againft 

Mr.  James  Thomefone  of  Arduthie,  for  a  ryot  committed  about  their 
marches.  The  Lords  having  tryed  by  witnefles,  found  their  was  a  ryot, 
but  fuperceeded  any  fentence  theiron  till  the  civill  part  ware  difcuflSsd  be* 
fore  the  feffion,  wheir  they  had  mutuall  declarators  of  propertie  depending. 

P.  24,  No.  Eodem  die. — ^Alexander  Lmes,  merchand  in  Aberdean,  gave  in  a  com- 
plaint againft  the  Magiftrats  of  that  toune  for  oppreffing  him,  by  fyning, 
by  imprifoning,  doling  up^  his  chop,  and  declaring  his  burges  ticket  woid. 
The  toune  had  a  counter-libell  againft  him,  complaining  of  his  infolence 
in  refufing  to  difcover  his  head  before  the  Magiftrats  in  face  of  Court, 
tho  he  was  no  quaker,  and  in  ftirring  up  fedition  and  mutinee  among  the 
citizens,  reprefenting  that  the  Magiftrats,  fince  the  King's  reftoration, 
had  lifted  upwards  of  200,000  mks.  of  the  toune  by  way  of  ftent,  and 
applyed  it  to  their  privat  ufes,  wheras  they  ware  alwayes  ready  to  compt 
and  ihow  their  burgefles  how  profitably  it  was  beftowed  on  their  minifters, 
holpitals,  &c. — ^their  common  good  being  moft  inconfiderable ;  fo  that 
their  was  a  neceffity  for  yeirly  taxing  the  toun,  and  they  denyed  that 
in  ftenting,  they  confidered  Mr.  Lmes  for  his  import,  and  then  burdene 
him  again  for  the  fame  goods  when  he  retailled  them.  The  Lords 
approved  the  procedor  of  the  Magiftrats  in  every  point,  and  ordsdn'd 
Mr.  lanes  to  enter  his  perfon  in  the  tolbuith  of  Aberdean  within  10 
dayes,  and  their  to  ly  during  the  Magiftrats  pleafure.  This  was  done  to 
encouradge  and  ftrenthen  the  hands  of  govemement,  eQiecially  when  the 
oppofition  they  met  with  was  for  adjufling  the  proportions  of  the  King's 
aflefment  laid  on  by  the  laft  Convention  of  the  eftates. 

P.  25,  No.  47.  Eodem  die. — At  the  Criminall  Court,  a  poor  woman  called  Knox 
was  pannelled  for  having  committed  adultery  with  one  Stevinfon,  a 
tennent  in  Strabrock,  and  who  confefled  the  adultery,  and  that  fhee  bore 
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a  child,  and  that  it  lived  36  or  40  howers,  and  then  dyed,  and  that  fhee 
earded  and  buried  it  at  the  end  of  the  faid  Stevinfone's  bame,  and  the 
dogs  fenting  the  child,  had  pulled  it  out  of  the  hole,  and  ware  offering 
to  tear  at  it  and  eat  it,  wheirby  it  came  to  be  difcovered.  The  King's 
Advocat  infifted  againft  hir  likewayes  for  the  murder,  in  fo  far  as  fhee 
bore  the  child  privily,  and  called  no  help  of  weemen,  which  fhee  might 
have  gotten.  2^,  The  man  Stevinfon  told  hir  fhee  behoved  to  conceall 
it,  elfe  he  was  broken,  and  de  foBo  he  had  fled.  3^,  Shoe  denyed 
it  aliment,  and  fo  neccihaJt.  4^,  Shoe  acquainted  none  with  its  death 
or  buriall.  Upon  thir  prefumptions  the  aflyfe  returned  hir  guilty  both 
of  the  adultery,  (which  was  only  of  a  free  woman  with  ane  married 
man,  yet  it  was  alledged  criminall  praftiques  had  extended  our  A6U  of 
Parliament  even  to  that  cafe,)  and  of  the  murder  of  hir  child ;  which  feimed 
hard,  fince  they  had  only  hir  oune  confeffion  for  all,  and  ufed  no  other 
mean  of  probation,  and  fo  in  law  it  fhould  not  have  been  divided  to  hir 
prejudice,  fince  ingenuity  is  to  be  prefumed  in  on  part  of  it  as  weell  as 
in  another;  likeas,  in  a  woman  of  Dyfert  accufed  of  adultery  and 
killing  the  child,  the  conjeftures  ware  ftronger  againft  hir  then  they  are 
againft  this  woman,  and  yet  the  affife  would  not  find  hir  guilty  of  the 
murder :  (See  it  in  the  other  manufcript  at  June  1676,  it 's  folio  245  et 
feqq.)  And  alfo  the  Juftices,  in  the  late  cafe  of  the  St.  Johnfton  woman, 
who  was  accufed  of  killing  hir  child,  took  moft  ftrift  notice  of  the 
marks  and  nips  ware  on  the  child's  neck,  and  referred  it  to  midwifes  and 
phyiitians  to  try  if  it  was  for  fhrangling,  or  only  got  in  the  pangs  of  labor. 
The  Lords  of  the  Jufticiary  ordained  this  woman  to  be  hang'd,  which 
was  done  feme  few  dayes-  theirafter. 

27  Septembris  1678.— This  day,  Mr.  John  Paterfon,  Bifchop  of  Gallo-  P.  25,  No. 
way,  was  admitted,  and  fwome  one  of  his  Majeftie's  Privie  Councell.  He 
is  the  firft  Bifchop  a  councelor  fince  the  King's  Beftoration,  tho  their 
ware  Archbifchops  on  the  faid  Councill.  And  at  Exchequer,  the  Earle 
of  Morray  was  admitted  and  receaved  one  of  the  Lords  Commiffioners  of 
the  Treaiaurary,  being  fuperadded  to  the  other  feven;  and  both  ware 
done  upon  Ipeciall  letters  from  his  Majeftie  for  that  effect. 


204  fflSTORICAL  NOTICES  1678. 

p.  25,  No.        Eodem  die. — Sir  George  Maxuell  of  Newark  was  imprifoned  in  the  tol- 
^^'  buith  of  Edinburgh  by  the   Secret  CounceU,  becaufe,  in  ane  inlblent 

manner,  he  had  refofed  to  take  the  decLiration  in  the  meeting  of  Ben- 
frew  (hire  for  choicing  a  colleftor  of  the  prefent  aflefEbient.  After  he 
was  neir  out  of  the  bar  of  the  Secret  Gouncell,  Sir  George  put  on  his  hat, 
for  which  the  Chancelor  called  him  back  of  new,  and  fharply  rebuked 
him  for  offering  that  which  the  beft  fubjeft  ought  not  to  doe :  He  ex- 
cufed  it  with  inadvertency ;  howeveri  it  made  him  ly  in  prifon  longer 
then  otherwayes  he  would  have  done,  for  he  was  not  liberat  till  the  10  of 
Odtober ;  at  which  tyme  he  gave  in  a  bill,  and  they  fent  in  to  the  prifon 
to  fee  if  the  fubfcription  was  his,  and  then  called  for  him,  and  upon  his 
craving  pardon,  and  making  a  fafchion  of  kneeling,  he  was  fet  at  liberty. 

P.  26,  No.        9^  O&obrU  1678.— Richard  Maitland  of  Over  Gogar,  eldeft  fone  to 
^^*  S  ^*        my  Lord  Halton,  b  this  day  admitted  and  fwome  of  the  Privy  Councell, 
conforme  to  the  King's  letter  theiron. 

e  2,  This  day,  Mr.  Charles  Home,  brother  to  the  Earle  of  Home,  for  his 

acceffion  in  the  clandeftine  marriage  of  the  airefle  of  Ayton  to  the  Laird 
of  Eymmerghame,  and  in  difobeying  the  Gouncell's  orders,  and  for  not 
appearing,  was  imprifon'd  in  the  Caftle,  he  having  no  fortune  wheirin  to 
fyne  him,  and^  after  two  dayes,  was,  at  his  brother's  interceffion,  liberat. 

{  3,  Eodem  die. — ^Eight  mo[re]  Conventiculars  ware  fentenced  to  goe  to  his 

Majeftie's  Plantations  in  America,  or  the  Lidies,  becaufe  they  would  not 
depone  upon  the  libell  exhibited  againft  them,  bearing  their  refletting  the 
intercommoned  minifters,  and  afking  who  ware  prefent  with  them,  as  they 
are  enjoyned  by  the  2^  Aft  of  the  Parliament  held  in  1670.  Their  is 
neir  eighty  prifoners  all  fentenced  to  be  fent  to  Barbadoes,  and  only  are 
detained  till  a  fhip  be  got  to  tranlport  them. 

P.  26,  No.         10  O&ohris  1678. — The  Eorle  of  Argile,  this  day  at  Secret  Councell 

^^*  got  a  commiflion  for  two  companies  of  Hylonders,  to  be  commanded  by 

Lawers  and  CoUonel  Meinzies  as  their  captains,  and  for  a  commanded 
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company  out  of  the  Earle  of  lithgow's  regiment,  that  they  may  put  him 
in  peaceable  pofleffion  of  tha  lie  of  Mull ;  and  if  the  Maccleans  and 
other  Hylanders  offer  refiftance  and  oppofition  againll  them,  then  they 
granted  him  a.  commiffion  for  fyre  and  iword.  It  was  alledged  this 
could  not  be  direfted  againft  them,  becaufe  the  Maccleans  had  a  ftanding 
fuQienfion  undifcuft,  and  till  that  took  a  termination,  they  ware  under 
the  fecurity  of  the  King's  laws.  It  was  anfwered,  it  was  the  Macclean's 
&ult  that  had  not  called  that  fufpenfion.  Yet  it  feimes  Argyle  was  as 
much  to  blame  in  the  delay,  fince  he  might  have  difcuft  it  ather  by  a 
proteftation  or  a  decreet.  It's  thought  Argile's  fone's  marriage  will 
work  out  the  affidr  againft  Macclean.^ — See  the  printed  proclamation 
and  Aft  made  on  this  day,  for  fecuring  the  peace  of  the  Hylands, 
intended  to  gratify  Argile's  defigne;  as  alfo  the  Aft  at  the  fame  time 
made,  difcharging  any  to  travell  with  mo  perfons  then  their  domefticks 
in  the  Hylands,  conforme  to  the  old  Afts  of  Parliament. 

6""  Novembris  1678. — ^Three  witches  brought  from  Falla  parifh,  ware  p.  27,  N.  54. 
condemned  at  the  Griminall  Court  to  be  burnt,  upon  their  judiciall  con- 
feffions. 

7*  Na^  1678. — ^Upon  a  bill  given  in  to  the  Lords  of  Privy  CounceU,  P.  28,  N.  5€. 
by  Harie  Barclay,  baxter,  againft  the  Lord  Forrefter,   they  ordained 
the  laid  Harie  his  debt,  it  having  been  for  bread,  and  fo  alimentarie  to 
be  excepted  out  of  the  laid  Lord  his  perfonall  proteftion,  that  it  might 
not  defend  againft  his  debt  inftru6ted  by  bonds  and  decreets. 

20  NavemMs  1678. — The  good  Toune  of  Edenborough  contra  Mr.  E. p.  si, 
Thomas  Lermont,  Advocate,  and  the  remanent  members  of  the  Golledge 
of  Juftice,  for  their  Annuities.  Tho  this  caufe  took  up  4  or  5  dayes 
pleading  in  the  Inner  Houfe,  and  the  fame  of  it  fpred  wide,  yet  I  ihall 
contraft  it,  becaufe  the  minutes  of  the  debate  are  to  be  had,  and  are 
pretty  fulL    I  (hall  only  touch  feme  few  of  the  heads  I  made  ufe  of,  in 

*  See  of  this  in  the  other  manuscript  the  end  of  Jullie  1676^  folio  256,  in  cake  et  257. 


206  fflSTORICAL  NOTICES  1678. 

deducing  the  charge,  and  point  at  the  reft  of  the  dehate.  It  was  alledged 
for  the  good  Toune,  That  they  judged  it  their  miffortune  to  contend  with 
fo  powerful!  ane  adverfary  as  the  Colledge  of  Juftice  ware ;  (for  the  Lords 
had  only  commanded  Sir  George  Mckeinzie,  King's  Adyoeat,  and  my 
felfe,  to  be  Advocats  for  the  Toune,)  but  the  juftice  and  piely  of  the 
caufe,  was  what  ballanced  thefle  difadvantages :  That  the  canle  was 
founded  in  religion,  for  the  fuftenance  of  their  minifters,  for  whom  all 
nations,  even  the  very  heathens,  had  made  by  nature's  light,  honorable 
allowances ;  and  it  is  no  more  but  juft,  that  they  ihould  participat  of  our 
temporall  things.  The  good  Toune,  with  much  fatilladion,  had  its  gates 
alwayes  open  to  receive  in  gentlemen's  fones,  and  others,  who  came  from  all 
the  parts  of  the  kingdome  towards  this  illuftrious  fociety,  and  were  no  leife 
glad  to  fee  them  arrive  at  fo  great  improvements  of  their  fortunes.  That 
by  a  bountifull  reciprocation,  like  the  circulating  of  the  blood  in  our  weins 
[veines],  fhe,  as  a  kindlie  mother  fends  fiirth  hir  colonies  back  to  the 
country  again.  Entreats  them  to  remember  Menenius  Agripa's  apologue, 
by  which  he  reduced  the  commons  of  Bome  from  their  Aventine  feceffion, 
by  his  witty  demonftrating  the  bad  confequences  i£hued  from  the  difcord 
betuixt  the  belly  and  other  members  of  the  body ;  (fee  this  alibi.)  It's 
hoped  the  lawyers,  who  are  the  priefts  of  righteoulnes  and  oracles  of  the 
nation,  will  not  praftife  ^fodetas  Leonivia^  which  they  condemne  in  all 
other  cafes.  They  will  not  take  a  fhare  in  the  benefit  of  the  gofpeU,  and 
caufe  the  Toune  bear  all  the  burden  qaem  fequahir  commodumj  Sfc. 
It 's  true,  the  teynds  are  the  proper  and  naturall  patrimony  of  the  church ; 
(Aft  10  in  1567,)  but  wheir  they  cannot  be  had,  then  the  dednus  per* 
fondles  ex  artificio  et  indtf/lria  refiUtantes^  and  the  (sdium  penftones  fuc- 
ceed  in  place  theirof,  as  in  brughes ;  which  leads  us  in  to  fpeak  of  the 
annuities,  a  moderat  and  eafie  duty  impofed  upon  the  houfe  maiUs,  for 
help  towards  the  minifters  ftipends.  The  feverall  wayes  how  minifters 
ware  payed,  from  tyme  to  tyme,  within  the  Toune  of  Edinburgh,  fince  the 
Reformation  was  publickly  ouned  in  1560,  was  heir  at  lenth  related,  the 
hiftorie  wheirof  was  gathered  from  the  fummarie  of  the  Toune  of  Edin* 
burgh's  ftatutes  befyde  me.  Then  was  reprefented  what  was  the  prefent 
fetled  and  conftant  revenue  and  fonds,  out  of  which  the  Toune  payed 
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their  minifters,  and  how  much  fhort  it  fell, — that  they  ware  forced  to  en- 
croach upon  their  conunon  good,  to  make  up  the  deficiency, — and  that  they 
now  wanted  the  hifchoprick  of  Orknay.     Then  the  Tonne's  charge  was 
ui^ed,  from  the  Aft  of  federunt  of  the  Lords  of  Seffion  in  1637»  wheirhy 
the  Advocats  and  other  memhers  of  the  Colledge  of  Juftice  confented 
and  hound  themfelfes  to  pay  that  annuity  at  5  per  cent.    It  was  repre- 
fentedy — ^This  was  no  clandeftine  adt,  nor  any  deed  of  the  Tonne's,  hut 
ftanding  recorded  in  the  Lords  of  Seffion's  hooks ;  that  nudcB  verbarum 
emiffiones  in  Jitpulationibtis  ware  not  regarded,  hut  fufpefted  of  levitie, 
they  not  carrieng  fo  clear  ane  impreffion  and  conviftion  of  a  fixed  defigne 
to  bind :  but  heir  was  ane  aft  done  with  much  deliberation,  gravity,  and 
lerioulhes,  before  the  Lords,  the  fupreme  judges  ordinar  of  this  nation ; 
•     .     •     The  nixt  remarkable  ftep  in  this  progrefle  is  the  Aft  of 
Parliament  atmo  1649 ;  and  though  it  be  a  49  Aft,  and  fweip't  away  by 
the  refciflbrie  one,  yet  it  gives  a  morall  reafon  of  everlafling  verity  to  it, 
viz :  that  none  can  withdraw  or  feek  to  exeeme  themfelfes  from  the  pro- 
vifion  of  minifters,  without  contracting  great  guiltinefle  before  God ;  and 
of  the  juftice  of  which  Aft  the  Parliament,  in  1661,  ware  fo  convinced, 
that  they  renewed  it ;  and  upon  that  Aft  does  the  good  Tonne  likewayes 
found.    And  the  Colledge  of  Juftice  may  be  fo  kind  as  to  confider,  that 
much  of  the  Tonne's  debt  is  contrafted  upon  their  accompt;  for  their 
accommodation,  they  had  built  that  noble  fabrique  of  the  Parliament 
Houfe,  and  reered  it  on  the  place  wheir  the  minifters  houfes  of  old  did 
ft;and,  being  St.  Giles's  Church  yaird;  they  built  the  Tron  Church; 
brought  in  the  water  by  conduits,  &c.     To  whom  ware  they  doing  it? 
ware  they  not  making  freindfhip  theirby  for  their  oune  fouUs,  if  this  ex- 
preffion  may  be  pardoned,  as  fomewhat  popifh?    Is  it  not  to  the  citie 
of  our  folemnities,  our  metropolis  and  capitall,  the  communis  patria  for 
citations  and  confirmations ;  erefted  in  a  royalty  a  tempore  aniiquiffimo  ; 
adorned  with  many  glorious  conceffions  of  our  kings;  complemented 
with  badges  of  royaltie  and  parcells  of  the  foverainety,  as  fcarlet  robes,  a 
fcepter  and  fword;  the  cheiff  magiftrate  made  his  Majeftie's  immediat 
deput  and  lieutenant,  and  ordained,  by  his  Majeftie's  oune  ranking,  to 
take  the  precedencie,  within  the  Tonne's  liberties,  of  all  fubjefts  whatfo- 
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ever,  nixt  to  yourfelfe,  my  Lord  Chancelor.  That  thiB  incorporation 
(like  all  other  things,)  was  very  inconfiderable  in  its  commencement ;  and 
when  the  Advocats  ware  not  above  10  or  12  in  nnmbw,  it  was  reafon- 
able  to  encouradge  them  with  priviledges.  When  they  ware  in  th»  fwad- 
ling  cloaths  it  was  charity :  but  now  to  continue  thefle  fiftitious  and 
imaginarie  priviledges  of  theirs,  when  they  are  turned  fo  potent  and 
formidable,  is  what  will  choak  the  common  reafon  of  mankind.    .     •    * 

The  Ipeakers  for  the  Colledge  of  Juftice  ware,  Sir  Andrew  ffimy^  Dean 
of  Faculty,  Sir  Greorge  Lockhart,  Sir  John  Cunynghame,  Sir  Bobert  Sin- 
clar,  and  Sir  John  Dalrymple,  who  repeated  their  reafons  of  fufpenfion ; 
and  alledgedf  That  commonwealths,  in  all  ages,  had  ever  honored  Advocats 

with  the  higheft  marks  of  reQ>ea ; That  the  wifdom  of 

our  anceftors  had  not  been  wanting  in  this,  but  had  cumulat  it  with  many 
encouragements;  That  the  feffion  is  very  old,  being  ereded  by  King 
James  the  I.,  by  the  65  Aft  of  his  3^  parliament,  in  1425.  That,  at  the 
2^  modell  and  conftitution  of  the  Seffion,  in  King  James  the  5^"^  tyme,  their 
priviledges  are  again  ratified  to  them,  by  the  68  Aft  of  his  5^  parliament 
held  in  1537,  called  the  King's  good  mind  anent  the  Lords  of  Seffion ; 
and  tho  the  priviledges  their  indulged  feime  only  per  expreffum  to  be 
given  to  the  Senators,  yet  that 's  only  ^Jynecdoche  partis  pro  toto^  and  the 
reft  of  the  Colledge  of  Juftice  are  all  included  in  the  Lords  priviledges 
by  participation  and  communication.  So  great  hes  been  the  care  our 
Parliaments  hath  had  of  this  auguft  colledge,  that  they  have  met  fome- 
t3rmes  to  doe  noe  other  thing  but  to  ratify  the  priviledges  of  it ;  for  in 
Quean  Marie's  2^  Parliament,  their  is  only  one  Aft,  and  it  is  in  favors  of 
the  Colledge  of  Juftice.  And  in  the  Parliament  held  in  anno  1593,  their 
are  tuo  Afts  in  that  one  Parliament  ratifieng  the  priviledges  of  the  Col- 
ledge of  Juftice ;  and  their  is  fcarce  any  Parliament  that  hath  not  look'd ' 
upon  this  as  one  of  the  great  interefts  and  concemes  of  the  nation.  And 
the  279  A6t  of  the  Parliament  held  in  1597  is  remarkable,  not  only  that 
it  exeeme  the  Colledge  of  Juftice  from  the  prsftation  of  ather  the  munera 
perfonalia  or  onera  realia  within  brugh ;  but  alfo  it  exprefly  mentions  fome 
who  lived  within  brughs  at  their  oune  liberty,  nathing  knowing  the 
Magiftrats  in  kirk  nor  policy.    And  from  all  thir,  inferred  that  the 
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Toane's  exafting  annuity  from  them  was  ane  unlawfiill  and  irregular  im- 
pofition,  contrare  to  the  generall  laws,  and  derogatorie  in  particular  to 
their  immunities  and  exemptions  from  all  taxes,  impofitions,  &c.,  (of  which 
fee  Hope  in  his  larger  praftiques,  Tit.  of  the  feifion.)  And  that  they  ware 
founded  in  a  clear  law^  viz.  a  printed  puhlift  Aft  of  Parliament,  in  1661, 
radfieng  all  their  priviledges,  in  the  moft  ample  forme  that  can  he  devifed. 
Then  they  anfwered  to  the  Aft  of  federunt,  in  I637f  That  1%  it  was  a 
fimulat,  clandeftin,  patch't  up  Aft,  the  penult  day  of  a  feifion,  and  dif- 
clamed  hy  the  moft  eminent  lawyers  after.  2^,  It  is  not  binding  nor  ob- 
ligator, nather  upon  themfelfes  nor  their  fucceflbrs.  Not  upon  themfelfes, 
becaufe  not  fubfcryyed :  and,  in  1661,  the  Lords  could  not  fuftain  a  judi- 
cial! Aft  to  prove  one's  confent  without  his  oune  fubfcription,  in  the  cafe 
betuen  Olbume  and  Buchanan :  nather  can  it  bind  their  fucceflbrs  in  the 
office ;  becaufe,  albeit  they  are  a  collegiat  body,  yet  this  is  not  in  law  the 
habUis  modus  to  bind  a  corporation,  fo  as  to  make  the  obligation  to  de- 
fchend,  it  not  being  in  any  affSedr  depending  on  the  nature  of  the  uni- 
verfity ;  and  it  being  in  materia  odiqfa^  introducing  a  burden,  it  could  not 
be  without  a  proceeding  warrand  under  their  hands,  to  authorize  the  faid 
furrender,  and  to  remaine  for  a  lafting  monument  and  inftrument  of  their 
flaverie.  As  for  the  Aft  of  Parliament  in  1661,  bearing  a  ratification  of 
the  impofition  of  the  annuity,  and  ordaining  it  to  be  payed  by  the  mem- 
bers of  the  GoUedge  of  Juftice,  as  weell  as  others ;  they  anfwered^  No 
relpedl  was  to  be  had  theirto ;  becaufe  it  was  only  a  privat  and  unprinted 
Aft  of  Parliament,  never  red,  debated,  nor  voted,  but  paft  amongs  the 
ratifications ;  altho  it  is  pretended  that  Sir  John  Gilmor,  then  Prefident  of 
the  feffion,  took  it  up  and  amended  it  in  feme  particulars ;  and  theirfor  it 
clearly  falls  under  the  Aft  faivo  jure  cujuflibetj  and  moft  ftoop  to  the 
publift  law  in  that  fame  Parliament,  ratifieng  the  priviledges  of  the 
feffion :  and  Sir  Greorge  Lockhart  urged  much  from  the  words  of  the  A6t 
fahojure^  in  the  Parliament  1633.  That  the  Toune  is  ill  advifed  to  con- 
tend with  them,  from  whom  they  derive  much,  both  of  their  grandeur  and 
wealth.  And  if  the  Seflion  deferted  them,  tho  only  for  a  whille,  it  would 
expofe  them  not  only  to  penurie,  but  likewayes  to  contempt. 

To  this  it  was  anfwered  for  the  good  Toune  of  Edinburgh, — That  they 

2d 
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were  far  from  envying  the  flonrifliing  and  profperity  of  the  CoUedge  of 
Juftice, — ^great  and  happie  might  they  he, — ^part  of  the  Tonne's  conceme 
being  wrap't  up  theirin ;  but  it  behooved  to  be  cautioned  and  qualified^  as 
the  acclamationB  to  Pompey  ware  in  Home, — Sitjblva  hufus  cimtatis  Uber- 
tate  potens.  It  is  not  fitt  the  Seifion  fliould,  like  a  difeafed  Qilen,  grow  to 
big  for  the  body ;  that  would  difcompofe  the  whoUe  politique  frame.  For 
ought  we  can  know  or  conjefture,  every  gentleman's  family  in  Scotland,  Uiafc 
hes  mo  fones  than  one,  ar  deiigning  them  to  follow  the  profeffion  of  law  ; 
in  the  nixt  generation  the  moft  part  of  the  inhabitants  of  Edinburgh  fliall 
be  members  of  the  CoUedge  of  Juftice ;  ware  it  reafon  that  they  £hould  plead 
immunity  from  the  minifters  ftipends,  or  that  the  far  lefler  part  of  the  in- 
habitants of  the  toune  fliall  bear  the  whoUe  burden  theirof  ?  Why  doe  not 
members  of  the  CoUedge  of  Juftice,  by  this  iame  very  rule,  refufe  to  pay 
any  ftipend  in  the  places  of  the  country  wheir  they  have  intereft  ?  if  they 
have  a  privUedge,  why  does  it  not  defend  them  lUnque  f  But  this  is  a  meer 
begging  of  the  quseilion,  and  is  gratis  didum.  Let  them  produce  us  one 
fcrap  of  a  pen  for  this  fo  boafted  a  privUedge  of  theirs;  fiiow  us  but 
wheir  it  ftands  recorded,  and  we  fliaU  yeeld  up  the  whoUe  caufe.  The 
miftake  is  fundamentall,  the  error  is  in  the  firft  concoftion ;  they  prefup- 
pofe  and  beg  a  privUedge,  wheiras  their  is  no  fiich  thing  in  rerum  natura. 
If  they  fay  the  A&  of  federunt  1637  mentions  their  exemption  by  the  Secret 
Councell,  the  fame  is  a  narrative,  framed  by  the  lawyers  themfelfes,  to 
give  a  rife  and  cuUor  to  that  Aft,  and  is  /undiHu  conveUed  and  re* 
dargued  by  the  books  of  Secret  CounceU  produced,  bearing  the  direft 
contrare,  and  ordaining  aU  to  pay  annuity.  Qui  /undat  Je  Juper  privi- 
legio  debet  id  docere.  2^%  The  minifters  being  in  pofleffion  of  their  an* 
nuities,  even  from  the  members  of  the  CoUedge  of  Juftice,  are  in  the  cafe 
of  regvia  cancellariis  apqjioUctB^  that  iriennialis  et  decenncUis  pqffeffbr  nan 
tenetur  docere  de  tituh  in  henefidalibusy  but  his  title  prcefumitur ;  and 
which,  as  it  is  unanfwerable  in  law,  fo  few  or  none  of  thefle  gentlemen 
ftanding  at  the  bar  can  or  wiU  deny  but  they  have  quietly  acquiefced  in 
the  aid  Aft,  by  paying  their  annuities  to  the  Tonne's  coUeftors  tiU  of 
late.  Wheiras  it 's  aUedged  the  Afts  giving  privUedges  to  the  Lords  of 
fefiion  comprehends  aU  the  dependers  and  retainers,  I  crave  pardon  to 
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differ :  for,  befides  that  ftatutes  moft  be  underftood  ftriftlyi  Kad^fecundum 
UterafOj  upon  perufall  of  the  fpeciall  priviledges  their  enumerat,  they  will 
be  found  to  be  intranfmiflable  and  incommunicable,  et  non  egredi  perfonas 
JDaminarum.  And,  e/lo  they  ware  included,  exemption  from  taxes  or  im- 
pofitions  would  not  reach  thid,  for  annuities  is  no  fuch  thing.       .     .     . 

All  their  branling  is  not  able  to  ihake  themfelfes  loufe  of  the  Aft  of 
federunt.  Thir  gentlemen  would  be  very  angry  if  I  fhould  deny  them  to 
be  a  faculty  and  incorporation,  vefted  with  that  fame  power  to  enter  into 
paftions  and  contrafts  that  any  other  coUegiat  meeting  is.  Now,  in  other 
focieties  doe  we  not  fee  that  their  oune  afts  binds  them.  As  an  sS:  of  the 
Toune-Councell  of  Edinburgh  makes  the  Toune  and  the  fucceeding 
]iCagiftrats  liable  for  the  debt  theirin.  (See  Durie,  22  Decembris  1626, 
Peibles  contra  Toune  of  Perth.)  If  your  Lordlhips  of  the  Seffion  ware  to 
renonce  your  wodfet  right  of  the  Gannomilnes,  needed  their  any  more 
but  a  judiciall  aft?  If  the  confent  and  fubfcription  of  every  one  Ihould 
be  requifit  in  fuch  a  cafe,  coUedtive  bodies  fhould  never  come  to  ane  ex- 
pedition of  their  affairs ;  for  remeed  wheirof,  they  ather  bind  themfelfes  by 
their  aft,  or  a  fyndic  conftituted  by  them.  And  Ofbume's  cafe  meets  not, 
for  their  the  judiciall  aft  was  made  up  ex  intervaUo  fwper  reminifcentia 
judids :  And  doe  we  not  all  know,  that  the  appending  the  feall  of  the 
priory  and  metropolitan  church  of  St.  Androis  ferves  for  a  fufficient 
fymbol  of  the  confent  adhibit  in  the  adminiftration  of  the  deeds  of  the 
bifchopric,  without  any  fubfcription?  Whereas  they  would  thruft  the 
Tonne's  A&,  of  Parliament,  for  their  annuities  in  1661,  out  of  doors, 
becaufe  the  Golledge  of  Juftice  priviledges  are  likewayes  ratified  at  the 
fame  tjrme.  It  is  anfwered,  That  the  aft  of  annuities  is  both  pofterior 
to  theirs,  and  does  comprehend  the  fpecifick  cafe  controverted,  and  hes 
determined  the  members  of  the  CoUedge  of  Juftice  fliall  be  liable,  and  fo 
moft  derogat  from  their  generall  ratification,  which  exprefles  no  priviledge 
at  all,  but  in  the  bulk ;  and  it  is  unqu»ftionable  if  the  Parliament  had 
been  demanded,  whither  they  intended  by  that  generall  ratification  to 
exeeme  them  from  this  annuity,  but  the  legiflators  would  have  anfwered 
negative.  And  the  165  Aft  in  1593,  pofitively  difcharges  that  no  private 
Afts  of  Parliament  prejudge  minifters  livings.     Nather  is  this  Aft  of 
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Parliament,  ratifieng  the  annuities,  ane  private  Aft,  nor  does  it  hSl  within 
the  compas  of  the  A&Jalvo  jure.  For  it  is  not  the  printing  or  not  printing 
of  ane  Aft  of  Parliament  that  renders  it  ather  privat  or  pabli^t,  hat  its 
the  fubjeft  matter  and  univerlality  of  its  extent  or  finftion.  And  the 
Lords  of  Seffion  are  intreated  to  caft  their  eyes  on  a  decifion  regiftrat  by 
Dury,  at  the  10  of  December  1622,  the  Earle  of  Bothes  againft  Grordon  of 
Halhead,  wheir  the  Lords  found  ane  particular  Aft  of  Parliament  (wheir 
their  was  no  ambiguitie  refulted  from  the  interpretation  of  it)  feU  not 
within  the  AStJalva^  and  that  the  Lords  had  no  power  to  decide  whither 
it  juftly  or  unjuftly  fo  ftatuted,  but  the  fame  ought  only  to  be  tryed  in 
Parliament.  See  alfo  Dury  anent  the  Aft  of  Parliament  rehabilitating  F. 
Stewart  of  Coldinghame ;  and  Hadington,  in  his  praftiques  anno  1611, 
tells,  the  Lords  fharply  reprooved  ane  advocat  for  debating  the  legality 
and  juftice  of  ane  Aft  of  Parliament.  So  that  the  Lords  will  find  they 
are  not  empowered  to  medle  with  this  Aft,  much  lefle  to  goe  over  its  belly 
and  annull  it.  And  it  is  with  no  fmall  averfion  that  they  contend  with 
the  CoUedge  of  Juftice;  but  they  cannot  be  otherwayes  anfwerable  to  that 
faithfulnefle  required  of  them,  they  being  only  curators,  overfiers,  and  ad- 
miniftrators  of  the  Tonne's  priviledges,  and  none  of  which  they  have 
power  ather  to  tranfaft  or  give  up,  being  difenabled  by  the  112  Aft  of 
Parliament  in  1587,  difcharging  brughs  to  dilpofe  on  their  liberties  with- 
out  confent  of  King  and  Parliam^it.  Wheirunto  it  was  replyed,  for  the 
Colledge  of  Juftice, — That  they  needed  not  inftruft  a  priviledge,  becaufe 
as  to  immunity  from  burdens,  they  are  founded  not  by  priviledge,  but 

jure  cammuni As  for  the  pofleffion  the  Toune  hes,  1^  It's  violent, 

by  illegall  poindings.  2^S  The  lawyers,  what  they  give  of  that  kind  towards 
the  fuftentation  of  the  minifters,  will  pay  it  as  a  benevolence ;  not  as  a 
debt  that  can,  ex  neceffitate  juris,  be  extorted.  And,  if  the  Toune  will 
pafle  from  their  compulfitors,  the  Colledge  of  Juftice  will  very  chearfuUy 
contribute  and  affift.  And  yet  thefTe  gendemen,  the  minifters,  who  deferve 
their  ftipends  very  weell,  needs  not  be  anxious  that  any  thing  wiU  be 
dedufted  of  their  ftipends,  (as  the  Toune  of  Edinburgh  threatens  them,  if 
the  Colledge  of  Juftice  annuities  be  taken  from  them.)  For  1^  AH  thefle 
who  ought  to  have  the  name  of  the  Colledge  of  Juftice,  viz.  Lords,  Ad- 
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vocats,  Writers  to  the  Signet,  and  Clerks,  (excluding  ordinar  Writers, 
Nottars,  Meflengers;  Lords,  Ad  vocats,  and  Writers  men;  Clerks  of 
Exchequer,  &c.)  their  annuities  will  be  within  1200  m£s.  by  year,  as,  after 
tryall  and  calculation  was  found.  2^S  The  CoUedge  of  Juftice  offers  to 
ferme  the  annuity,  and  other  rents  the  good  Toune  hes  mortified  and 
allotted  for  their  minifters,  and  pay  their  wholle  12  minifters  compleatly 
theirwith,  that  their  fhall  be  no  deficiency ;  fo  that,  of  neceffity,  their  hes 
been  ather  malverfation  or  negligence  in  the  bygain  adminiftration  of  it. 
Wheir  it  is  pretended  that  this  annuity  is  not  an  impofition,  and  fo  not 
comprehended  in  the  Aft  exeeming  from  impofitions,  it 's  defired  they 
may  give  it  another  name.  •  .  •  The  Aft  of  lederunt  in  1637  can  never  be 
fufiicient,  without  a  confent  in  wryt,  to  entaill  that  fervitude ;  nather  will  ane 
naked  aft  of  ane  Toune  CounceU  bind  a  debt  on  the  Toune,  or  a  judicial 
aft  of  the  Lords,  renoncing  any  wodfet  they  had  for  fecurity  of  their 
mortified  moneyes,  oblidge  them ;  but,  in  both  cafes,  their  behooved  to  be  a 
prsBvious  aft  fubfcryved  for  the  warrand  of  both.  The  inftance  from  the  com- 
mon feall  of  S^  Androis,  in  place  of  the  chapter,  fignifies  meerly  ex  injlUuto^ 
and  in  vigor  of  a  fpecial  ftatute.  (See  4  Novembris  167l|  E.  of  Louthian 
and  minifters  of  thei  Prefbytrie  of  Jedbrugh  againft  the  Toune  of  Edin* 
burgh,  about  the  Ladie  Yefter's  mortification.)  Befydes,  they  had  very 
pregnant  reafons  to  think  this  Aft  of  federunt  was  in  1643  paft  from  by 
the  Toune ;  for  they  had  fcrolls  of  afts  under  Mr.  David  Heriot  advocat 
his  hands,  and  other  memorandums,  bearing,  that  the  Toune  had  reflrifted 
the  laid  aft  of  the  annuities,  in  fo  far  as  concerned  the  members  of  Sefiion,  to 
5  years ;  and  they  had  exhibition  depending  for  recovery  of  the  principalis, 
and  craved  the  Toune  of  Edinburgh  might  be  fo  ingenuous  as  to  exhibit 
their  publift  afts  and  records,  (which  the  Toune  did,  but  nothing  was 
found  in  them  to  fortify  their  alledgeance :)  which  might  give  light  to  the 
truth ;  and  that  in  1658,  the  CoUedge  of  Juftice  had  obtained  a  decreet  of 
declarator  of  their  priviledges  againft  the  Toune ;  but  the  lame  was  now 
loft,  or  abftrafted,  and  not  booked. 

Then  the  lawyers  repeated  the  heads  and  articles  of  their  prefent  de- 
clarator they  had  depending  againft  the  Toune,  viz.  1%  Exemption 
from  aimuities.    2^,  From  all  jurifdiftion,  civil  or  criminal,  that  the 
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Toune  might  not  be  their  judges  in  any  cafe.  The  King's  Advocat 
feemed  to  yeeld,  that  the  Toune  £hould  only  have  imperium  over  them 
in  cafe  of  ryots  committed  in  vacation  tjme ;  for,  in  leffion,  he  thought 
the  Lords  ware  only  to  be  applyed  to  in  fuch  cafes.  Some  thought  this 
too  large  and  Caflandrian  a  conceffion,  for  it  pleafed  nather  party.  3^, 
The  Colledge  of  Juftice  craved  to  be  declared  free  from  paying  the  fmall 
dues  at  the  ports  for  their  goods  and  plenifhing  brought  in  or  out,  which,  by 
the  Tonne's  gift  theirof,  are  deftinat  to  mending  and  repairing  the  by 
wayes  and  avenues  leading  to  the  city,  which  is  a  publift  good.  4^, 
Craved  that  it  might  be  found  lawfiiU  for  them  to  keep  taylors,  mafons, 
or  other  craftfmen,  tho  unfree,  within  the  brugh,  to  work  their  work 
in  their  oune  houfes,  without  difturbance  or  moleftation,  or  being  feized  on, 
and  their  work  confifcat  by  the  trades  of  Edinburgh  and  ther  deacons, 
on  the  pretence  of  their  priviledges  contained  in  their  feveraU  fealls  of 
caufes,  which  feime  contrare  to  public  utility.  5*^,  That  they  may  have 
convenient  feats  in  the  churches  for  hearing  fermon ;  and  that  the  meaneft 
burgefle  may  not  be  preferred  to  them,  as  hes  been  hitherto  done,  in  com- 
petitions ;  and  heir,  when  it  came  to  a  commoning,  they  craved  the  Hy 
cathedral!  church  to  be  appropriat  for  the  Lords  of  Seffion,  and  the  reft  of 
the  Colledge  of  Juftice,  and  to  have  their  oune  minifter,  and  they  would  pay 
him ;  but  the  Toune  of  Edinburgh  cannot  part  with  any  patronage  within 
their  bounds,  in  the  undoubted  right  wheirof  they  are  ftated.  6^,  That 
in  impofing  of  ftents  by  the  Tonne's  oune  authority  they  be  abfolutly 
free.  And,  as  for  thefle  laid  on  by  Parliaments  and  conventions,  that 
according  to  the  afts  of  the  Toune  Councell  of  Edinburgh,  and  parti- 
cularie  that  in  1660,  the  Colledge  of  Juftice  may  have  feme  of  their 
number  prefent,  that  they  be  not  unaequally  aflefled  and  burdened  for  their 
lands.  7^,  That  the  impofition  of  2  pennies  upon  the  pint  of  ale  may,  con- 
forme  to  the  contraft  betwixt  the  good  Toune  the  Colledge  of  Juftice,  and 
the  ihire  of  Mid-Lothian,  be  manadged  with  common  confent;  and  that  the 
Toune  may  exhibit  their  compt  books  of  that  chamber,  to  the  effeft  it  may 
appear  whither  it  hes  been  applyed  to  the  right  ufe,  for  paying  of  and  de- 
fraying the  Tonne's  debts,  or  if  it  hes  been  inverted.  See,  of  thir  particulars, 
many  things  fcattered  up  and  doune  in  other  colleftions  befydes  me. 
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Nbta. — The  mortifications « the  Toune  fets  apart  for  their  minifters 
ftipends  are,  1%  The  annuity,  which  commonly  is  rouped,  about  1 1,000  m£s. ; 
2^,  The  rents  payed  for  the  feats  in  the  church,  rouped  to  3600  inks. ; 
3^,  Their  old  kirk-rents,  being  mortifications  and  ground  annuells  due  to 
the  chaplanries  and  altarages  of  S^  Greills  coUegiat  church,  amounting  to 
3000  m£s. ;  4^,  The  merk  upon  the  tun  of  all  goods  imported  at  Leith, 
let  to  3400  mKs.,  making  in  all  litle  more  then  20,000  mts.  Wheiras  the 
Toune  (without  ever  paft  memorie  having  got  a  charge  of  homing,  or 
bein  perlhued,)  payes  27|000  mSs.  per  annum  to  their  minifters.  Another 
complaint  of  the  lawyers  was,  that  the  Tonne's  CoUeftors  poinded  their 
houfes  fummarly,  without  fuffeiing  the  15  days  of  the  charge  to  expire 
before  the  poinding,  as  the  A6i  of  Parliament  in  1669  requires. 

The  Freiident  declared,  the  Lords  would  hear  no  other  points  till  that 
of  the  Annuities  ware  firft  determined. 

21  Novembris  1678. — Mr.  James  Daes,  Advocate,  is  conveened  before  p.  38,  n«. 
tbe  Lords  of  Privy  Councell,  for  feme  expreffions  againft  his  Majefty's  ^^' 
Government ;  fuch  as  calling  a  Dragouner  a  knave,  and  that  no  honeft 
man  would  take  him  to  that  employment,  which  he  alleged  was  of  robbing 
his  orchard. 

Itern^  The  other  expreffions  anent  Polwart's  imprifonment,  which  fee 
(zlUd  in  another  manufcript,  togither  with  the  fentence  againft  him,  its 
pag.  142  and  146 ;  it  was  objefted  againft  one  of  the  witnefles  adduced 
for  proving  the  libell,  that  he  was  infamous  and  had  a  remiffion  for  adul- 
terie :  the  man  confeft  it  to  be  true  at  the  bar.  Tet  the  Councell  receaved 
him  cum  nota. 

3  Decembris  1678. — A  poor  woman  was  this  day  pannelled  at  Crimi-  p.  40,  N.  72. 
nail  Court  for  murdering  hir  child.  The  affife,  after  they  had  been 
abroad  all  night,  ware  the  nixt  day,  by  command  of  the  Criminall  Lords 
and  inftigation  of  the  King's  Advocat,  reinclofed  to  mend  their  verdi6l, 
which  feimes  contrare  to  the  91  Aft  of  Pari,  in  1587 ;  yet  its  thought 
they  may  be  reinclofed  ex  incantineniif  (but  not  es  intervattoj)  if  they 
retume  ane  inept  verdift. 
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p.  43,  N.  86.  14  Decembris  1678. — ^At  Griminall  Court,  the  Juftices  by  ane  Aft  de- 
clared they  would  repell  in  all  tyme  coming  this  objedtion  againft  a  wit- 
nefle,  that  he  was  ane  informer,  and  that  they  would  receaye  him  notwith- 
itanding  theirof ;  for  who  ihall  deteft  crymes  but  they  who  know  of 
it — and  furely  in  law  every  information  given  of  a  cr3rme  ihould  not 
caft  the  informer,  unlefle  it  be  fiich  partiall  councell  as  to  advife  and 
encouradge  one  to  raife  a  proces  on  the  hopes  of  his  bearing  teftimony ; 
yet  Sir  G.  Mackeinzie  in  his  printed  CriminaUs,  page  461,  argues  againft 
this,  and  the  60  Aft  of  the  3^  Parliament  of  King  James  the  L  feemes 
to  condemne  it. 

p.  44,  N.  91.  20  Decembris  1678. — One  Alexander  TraiU,  a  meflenger  and  nottar  in 
the  toun  of  Eirkcaldie,  is  conveened  before  the  Secret  Councell,  by  one 
James  Thomefon,  who  complained  that  Traill  had  falfely  filled  up  his 
oune  name  in  feme  blank  rights  that  ware  coniigned  in  his  hands  as 
wryter ;  and  alfo  complained  of  his  craving  500  mts  ere  he  would  give 
them  up  to  the  partys  concerned ;  and  when  he  had  got  it,  he  ftill  boafted 
and  threatned  that  he  had  yet  other  blank  bonds  lying  over  their  heads 
ungiven  up,  tho  he  fayes  now  he  was  only  in  jeft.  The  Lords  on  the 
2^  of  Januar  I679i  laid  him  in  the  irons  till  he  ihould  exhibit  thefle  other 
papers ;  and  having  lyen  their  till  the  23  of  Januar  theiraflter,  he  then 
receaved  fentence,  viz.  for  his  malverfation  in  his  office,  they  deprived  him 
of  his  office  of  being  ather  a  meflenger  or  nottar,  and  for  his  deeds  of 
oppreflion,  fyned  him  in  100  ib.  Scots,  and  ordained  him  t(S  ly  in  prifon 
till  he  payed  it. — ^Meflengers  extortioners  are  ordained  by  our  A£ts  of 
Parliament,  and  particularly  Aft  33  in  1469,  A£U  83  and  88  in  1587, 
to  be  puniihed  as  oppreflbrs.  Oppreffio  eji  concuffio  et  msjive  publica 
feu  privata. 

P.  45,  N.  96.  3  Januarij  1679* — At  Exchequer,  fundrie  merchands  are  perihued 
by  Milne  and  the  other  fermorers  of  the  King's  cuftomes,  for  entring 
their  goods  uncuftomed,  and  flealing  the  King's  cuftomes ;  and  for 
bribing  and  corrupting  the  waiters  at  the  ports  and  elfewheir  to  let  them 
pafle.    Alledged,  that  by  the  12  Aft  of  the  Parliament  held  in  1669, 
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they  cannot  be  perfliued  at  all,  if  they  be  not  conveened  within  3  moneths 
after  the  alledged  abftrafting  or  concealUng ;  and  if  they  dwell  12  miles 
from  Edinburgh,  they  cannot  be  conveined  before  the  Exchequer,  but  only 
before  the  judge  of  the  jurifdiftion  wheir  they  live.  Replyed,  that  is  all 
true  if  the  perlhuit  ware  for  imbezilling,  but  heir  it  \&fuperjure  communi 
for  brybing.  The  Lords  of  Exchequer  repelled  the  defences,  and  admit- 
ted  the  libell  to  probation,  and  which  was  worfe,  found  the  waiters  who 
had  receaved  the  bribes,  and  fo  ware  accefforie  and  guilty ;  yet  that  they 
might  be  receaved  for  witnefles,  becaufe  it  is  ane  occult  cryme,  and  could 
not  otherwayes  be  got  proven. 

9  Janicarij  1679. — This  day  a  letter  red  about  the  outed  Advocats  from  No.  99,  p. 
the  King,  which  fee  in  my  Seffion  occurrents. 

13  January  1679. — ^At  Criminall  Court,  Alexander  Todridge,  keeper  No.  i07,  p. 
of  the  park  of  Halirudhoufe,  is  perfhued  by  one  Din,  for  refetting  fome 
fheep  flollen  from  him  by  one  Morifon.  We  caufed  raifed  ane  exculpa- 
tion for  Alexander,  he  having  truely  bought  the  faid  iheep  at  the  Weft 
Port,  which  is  the  ordinar  flieip  mercat,  and  reprefented,  1^  That  Alex- 
ander was  a  man  of  knowen  honefty  and  integrity ;  2^%  Had  no  acquaint- 
ance with  the  feller ;  3^^,  So  foon  as  he  was  informed  theirof,  he  caufed 
imprifon  him,  and  Dun,  perfhuar,  tranfaded  with  him  and  let  him  out ; 

4***,  The  principall  theiff  moft  be  firft  difcuft The  per- 

ihuars  deferted  the  dyet  againft  Alexander,  in  refpeft  of  his  apparent 
innocenpe. 

Eodem  die^  [16  January  1679.] — ^At  Secret  Councell,  Jofias  Johnfton,  j^o.  iii,  p. 
merchand  in  Edinburgh,  fyned  in  500  m^s.  and  imprifoned,  for  caufing  ^^' 
apprehend  one  Naper  of  Buchaple,  by  miftake  and  in  refpeft  of  likenefle, 
infl;ead  of  one  Henderfone,  who  had  ftollen  fome  cambrick  from  him  the 
day  before,  and  who  was  a  common  theifPl  And  the  toune  officer,  John 
Thomfon,  becaufe  he  feized  upon  him  without  having  a  warrand  from  a 
magiftrat,  (as  he  ought  firft  to  have  had,)  they  fent  him  to  prifon,  and 
ordained  the  hangman  the  nixt  day,  at  10  a  cloack  in  the  forenoon,  to  take 

2£ 
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him  to  the  trone,  and  their  to  ftand  for  ane  hower  with  a  paper  on  his 
brow,  and  then  to  be  deprived  of  his  office,  and  baniih't  the  toune ;  which 
was  thought  a  fevere  reparation  of  the  gentleman's  honor. 

No.  122,  p.       23  Januarij  1679. — ^At  Secret  Councell,  Patrick  Hay,  Proveft  of  Perth, 
^^'  (he  had  voted  againft  the  D.  of  Lauderdale  in  the  laft  Convention  of 

Eilates  in  June  1678,)  8  Bailzies,  and  7  Comicellors,  are  declared  in- 
capable of  bearing  office  within  the  laid  bmgh  for  3  years,  becanfe  they 
had  contemned  ane  former  fentence  of  the  Comicell,  in  fo  far  as  they 
had  made  one  Blair,  their  Proftor-fifcall,  and  Dean  of 

Gild  officer,  albeit  both  thefle  perfones  had  been  formerly  declared  by  the 
Secret  Councell  incapable  of  bearing  any  office  in  Perth,  becanfe  of  their 
acceffion  to  a  tumult  raifed  againft  Proveft  Threipland,  (and  yet  fome 
thought  thir  employes  given  them  ware  not  fuch  publi6i  trufts  as  the  Aft 
of  Secret  Councell  feemed  to  feclude  them  from,)  and  ordained  the  reft  of 
the  Toune  Councell  of  Perth  to  make  a  new  ele&ion  on  the  4*  of  February 
nixt,  and  the  Earle  of  Strathmoir  to  be  prefent  with  them  to  fee  it  orderly 
done :  and  yet  Proveft  Hay's  fodion  prsvailled  in  this  new  ele&ion. 


No.  123,  p.       Eodem  die. — ^In  ane  ryot  perfhued  by  one  Cruikfliank  againft  James 

52 

Gordon  of  Seton,  both  of  them  merchands  in  Aberdeen ;  the  Councell 
fand  James  Gordon,  the  firft  aggreflbr,  and  theirfor  fyned  him  in  400 
mks :  fee  thir  parties  in  another  manufcript  [D]  at  the  24  of  Jully  1678. 

No.  124,  p.        Eodem  die. — In  the  wrongous  imprifonment  and  oppreflion  perihued 
^^'  by  Greorge  Young,  late  bailzie  in  Winchbrugh,  againft  Mr.  John  Hay, 

fliiref-depute  of  lithgow,  and  Mr.  Andrew  Ker,  his  clerk,  the  Lords 
found  the  libell  relevant,  and  proven  by  the  defender's  oune  anfwers, 
as  much  as  might  infer  ane  arbitrary  punifhment ;  in  fo  f ar  as  Wood- 
cockdaill  confeft  their  was  fuch  ane  aft  in  their  ihire  difcharging  any 
inhabitants  of  the  fliirefdome  to  perihue  before  any  other  Court  except 
themfelfes,  and  the  comifars ;  and  they  fand  it  ane  abfurd  Aft,  and  prs- 
judiciall  to  regalities,  (and  yet  it  is  knowen  that  feverall  Courts  and 
judicators  in  Scotland  makes  fuch  Adfcs,)  and  that  he  juftified  and  de- 
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fended  the  fyning  of  George  Young  in  50  tb.  Scots  on  that  Aft,  and  his 
imprifoning  him  upon  that  Aft;  theirfor,  they  rebuked  him  publiftly, 
and  ordained  him  fo  foon  as  he  went  home,  to  raze  the  faid  Aft  out  of  the 
Shireff  Court  books,  and  fined  him  in  100  )b.  Scots,  to  be  given  to  George 
Young,  for  his  charges  and  expences.  The  libell  concluded  deprivation 
againft  the  clerk,  upon  the  81  Aft  of  Pari,  in  1540,  impofing  that  penalty 
on  clerks  that  refufe  the  extraft  of  inftruments  taken  in  their  hands.  In 
this  caufe,  the  Gouncell  was  difpleafed  with  George  Young ;  becaufe  in 
purging  the  witnefles  of  partiall  councell  and  money  it  appeared  they  had 
got,  wheiras,  1%  it*s  faffer  to  give  witnefles  nothing  till  after  they  have 
deponed;  and,  [2^S]  tho  the  party  may  lawfully  bear  his  witnefles  ex- 
pences, yet  heir  George  had  given  Ibme  of  them  2  dollars,  which  was 
thought  exorbitant,  albeit  they  had  attended  feverall  Gouncell  dayes,  and 
refiifed  to  come  in  without ;  yet  a  caption  could  have  forced  them. 

28  JanuaHj  1679. — ^At  Secret  Counfell,  one  Maxwell  perihues  oneNo.  137,  p. 
called  Zuille,  as  he  who  had  circumveened  and  falfely  deceived  him, 
after  they  had  agried  to  cancell  a  minut  of  the  fale  of  feme  lands,  he 
only  lent  him  a  copie,  which  he  having  tome  as  if  it  had  been  the  prin- 
cipall,  he  theirafker  got  a  charge  of  horning  upon  the  principall.  The 
defender  alledged  he  fent  him  only  a  copie  to  ihow  him  the  tenor  of 
their  agriement.  The  Lords  after  tryall  found  the  matter  wholly  civill, 
(which  leldome  they  doe  or  decline  ^themfelfes,)  and  referred  it  to  the 
judge  ordinar  the  Seffion,  (for  the  perlhuar  had  of  purpofe  tabled  it  beer 
hoping  for  quicker  dilpatch  than  at  Seflion,)  and  fyned  the  perlhuar  tan- 
quam  temere  liHgans  in  100  mKs.,  and  in  2  dollars  for  each  witnefles 
expence,  and  ordained  him  to  goe  to  prilbn  till  he  payed  it.  This 
perihuar  wanted  friendfliip. 

JBodem  prima  February  1679. — ^W"*  Gordon,  agent,  was  imprifoned  by  No.  144,  p. 
the  Lords,  in  regard  of  this  indifcreet  expreifion  in  a  bill  he  gave  in  for 
his  brother  againft  Pitmedden^  in  the  affair  of  the  daughters  of  Seton  of 
Blair,  viz.  that  they  might  not  be  overhaled,  but  get  a  (hare  of  that  juftice 
the  Lords  ufea  to  give  to  others. 
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No.  U7,  p.  4  Februarij  1679. — ^Mtoion  Weir,  prifoner  in  the  tolbmth  of  Edin- 
burgh, and  fentenced  to  be  hanged  on  the  5^  of  .Februar,  for  murdering  a 
child  borne  ,by  hir  in  fornication,  did  this  morning  about  4  or  5  a  cloak 
of  the  morning,  make  hir  efcape  out  of  the  laid  tolbuith,  by  cutting  feme 
of  the  ftanchells  and  iron  graits  by  aqua  fortU  on  the  window  in  the 
uppermoft  ftory  towards  the  Hy  Street,  and  coming  down  upon  tows ; 
other  3  weemen  efcaped  that  fame  way  with  hir,  viz.  one  that  was  in  for 
'  debt,  and  one  Smith  a  midwyfe,  and  hir  fervant  woman  called  Scot,  in 
upon  the  fufpition  of  having  murdered  a  child,  of  which  fee  more  infra  the 
10  of  March :  but  the  midwife  fell  and  broke  hir  leg,  and  both  fliee  and 
hir  woman  ware  got  again,  and  afterwards  condemned  and  execute ;  but 
Marion  Weir  hes  hitherto  efcaped.  It  was  judged  a  bold  and  daring 
attempt  for  weemen,  for  the  height  was  formidable,  but  life  is  fweit. 
The  keeper  was  to  blame  in  fuffering  aquafortu  and  ropes  to  be  conveyed 
in,  and  not  having  keepers  ather  in  the  fame  roume  or  neir  hand. 

No.  152,  §3.     7  Februarij  1679- — ^When  one  would  take  the  pofleffion  from  a  wod- 

^'  fetter  upon  the  62  or  laft  Aft  of  the  Parliament  held  in  1661,  he  ihould 

offer  caution  befyde  his  oune  bond,  and  he  fhould  waime  the  wodfetter 

40  dayes  prseceeding  Whitfonday  to  remove  in  the  lame  way  as  one 

would  doe  with  his  tennent. 

No.  160,  p.  20  Februarij  1679. — At  Secret  Councell,  the  Earle  of  Glencairne  per- 
lliues  his  brother's  relift,  now  Lady  Bobertland,  for  ane  aliment  of  hir 
joynture  of  8000  mlts.  per  annum ;  and  Sir  George  Lockhart  alledged 
for  him  that  all  lifrents  ihould  hefalva  rei  fubflantia^  Lege  1,  2>.  de  ufu- 
frujdu^  and  not  ane  abforbing  and  annihilating  of  the  fee  as  is  heir.  An- 
fwered,  he  had  ane  peniion  from  the  king,  and  many  of  the  debts  on  that 
eftate  are  contradled  iince  the  eftablifliment  of  the  right  of  hir  joynture, 
and  fo  thefle  debts  could  never  be  a  juft  nor  legall  confideration  to  abate 
of  hir  moderate  joynture,  being  but  7000  mks.  by  year,  and  ihee  being  a 
perfon  of  greater  quality,  one  of  Due  Hamilton's  daughters,  and  brought 
ane  opulent  portion,  and  by  marrieng  a  gentleman  ihee  had  committed  no 
difparagement.    And  wheiras  the  Lords  gave  the  Earle  of  Morray  ane 
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aliment  of  his  motheri  their  was  difpar  ratio ;  for  befydes  hir  being  a 
prodigally  their  was  jus  naturce,  fliee  was  his  mother,  and  fo  ex  cequitate^ 
bound  not  to  fee  him  want ;  but  heir  the  Ladie  is  ane  abfolut  ftranger  to 
the  Earle,  perihuar,  and  bound  by  no  rule  to  aliment  him.  And  when 
the  Marquis  of  Douglas  craved  fomething  of  the  Lady  Stranaver,  his 
mother-in-law,  (which  is  nearer  than  a  fifter-in-law,)  the  Secret  Councell 
refufed  it. 

24  Felruarij  167.9— This  day,  one  Mitchell  was  banilhed  by  the  Cri-  No.  i63,  p. 
minall  Lords. 

26  February  1679. — At  Secret  Councell,  the  Lady  Torwoodhead  per-  No.  i6r,  p. 
ihues  Jean  Hodge,  wyfe  to  Florence  Gairdner,  for  a  ryot  in  poinding 

upon  a  decreet  ftanding  fufpended,  and  for  tying  the  perihuar's  fervant 
woman  hand  and  foot ;  their  was  much  debate  upon  the  relevancy  of  the 
anfwers  that  ware  made. 

27  Februarij  1679. — Sir  William  Ker,  Director  of  the  Chancery,  having  No.  171,  p. 
turned  out  Mr.  W™  Hog,  one  of  the  wryters  their,  perfliues  him  for 
opprobrious  language,  taking  away  the  regiilers,  &c.,  and  Mr.  William 
perihues  Sir  W"  for  -illegaUy  depriving  him,  he  having  given  him  1200 

mis.  for  it.  The  Lords  of  Privy  Councell  referred  to  the  judge  ordinar 
to  confider  the  commenfuration  betwen  the  delist  and  puniihment,  if  it 
merited  deprivation,  yea  or  not ;  and  medio  tempore^  during  the  depend- 
ance  fulpended  him  ab  officio^  and  ordained  him  to  crave  the  Councell  and 
the  faid  Sir  W'"  pardon,  for  calling  the  faid  Sir  William,  his  mailer, 

capricious,  tho  many  thought  the  charafter  true 

Vide  more  of  this  «/i/ra,  page  118,  [N.  316,  Hog  reponed  N.  782.] 

28  February  1679.— Robert  Grahame,  Proveft  of  Dumfries,  a  man  in  No.  172,  p. 
great  reputation  for  wealth  as  a  drover,  being  brok,  this  day  his  efcheat 

is  gifted  to  the  Earle  of  Dundonald,  the  Preiident  Craigie,  &c.,  primo 
loco^  for  the  payment  of  their  debts.  They  alfo  got  the  gift  of  the  recog- 
nition  of  his  lands,  which  he  had  made  to  recognofce,  by  taking  a  bafe 
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infeftment  after  he  was  bankrupt,  which  will  occafion  a  pretty  debate  in 
the  declarator  of  recognitioiiy  whither  or  no  fach  a  fraadtdent  deed  can 
make  the  lands  recognize  fo  as  to  prejudge  his  creditors ;  and  if  this  will 
fall  under  the  compas  of  the  18  Aft  of  Parliament  in  1621,  he  could  not 
have  diiponed  validly  then ;  ergo^  nather  lofe  them  by  delinquency  tan- 
turn  contrahendo  quantum  delinquendo.  Vide  infra  the  nixt  page  in  cake. 
Many  will  be  great  lofers  by  him. 

No.  173,  p.  Eodem  tempore.^^ohn  Cunyghame  of  £ntrakin*s  chaplain  was  per- 
fhued  before  the  Secret  Councell,  and  Entrakin  craved  to  be  fyned  in 
regard  he  was  not  licenced  by  the  Bifchop  of  the  diocefle,  as  the  4^  Afik  of 
Parliament  in  1662,  infine^  requires.    And  if  this  extends  to  fcoofanafters. 

No.  174,  $1.  Eodem  tempore. — ^The  Lords  of  Privy  Councill  fyned  Sir  ¥^lliam 
Fleeming  of  Ferme,  Comifar  of  Glafgow,  in  4000  merks,  for  his  wife's 
going  to  conventicles ;  but  declared,  iince  the  hufband  ihould  not  fuffer 
for  the  wife's  fault,  that  if  ihee  furvived  hir  hufband,  then  his  airs 
fliould  retain  as  much  as  he  payes  of  fyne,  togither  with  the  annuel- 
rents  theirof  from  the  payment,  and  that  out  of  the  1  end  of  hir  joyn- 
ture}  which  will  be  a  check  on  wjrves  seall  or  their  inclination  to 
wrong  their  hulbands,  if  they  ware  fo  malicious ;  and  does  not  punifh 
the  hufband  oh  delidum  aHenum^  which  is  not  in  his  power  fome- 
tymes  to  coerce ;  and  if  fhee  dy  firfl,  then  makes  hir  executors  liable. 
But  what  if  fhee  have  none,  or  it  be  the  hufband,. or  hir  oune  children ; 
however,  this  is  ane  extenfion  of  the  5  A&  of  Parliament  in  1670,  mak- 
ing hufbands  liable  for  their  wyves  going  to  conventicles,  and  borrowed 
from  sequity.  QtUBritur^  If  a  father  by  that  Aft  be  fyned  for  his  children, 
or  a  mafter  for  his  fervants,  what  redrefle  hes  he  of  their  portions  or  fees. 

No.  175,  p.  [28  Fehruarij  16790 — ^  ^^  concerned  this  Winter  Seffion  in  many 
other  caufes  that  deferve  to  be  marked,  but  waving  their  debate,  I  fhaU 
only  name  feme  of  them.  1.  George  Toung  and  James  Allan,  Wryter  to 
the  Signet.  2.  Edward  Gilefpie  againft  Batho,  John  Muire,  and  James 
Grahame.    3.  Thomas  Wilfon  againft  Weitch,  Bobert  Toung,  and  Tor- 
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phichen,  and  Broun  the  cook.  4.  James  Thomfone  againft  Bobert 
Sanders,  printer.  5.  Mr.  Hew  Fork,  Shireff-clerk  of  Benfrew,  againft 
my  Lord  Begifter.  6.  Groldy  againft  the  Toune  of  Dmnfreis.  ?•  John 
Montgonunery  againft  De  Waux.  8.  Thomas  Broun  againft  Dumbar  of 
Baldune.  And  a  great  many  others,  which  are  all  to  be  feen  in  the  infer- 
matiouns  theirof  befyde  me ;  and  in  ihe  former  praftiques,  I  have  only 
marked  the  interlocutors  in  the  moft  of  them,  becaufe  I  have  the  debate 
befyde  me  in  ther  bills  and  informations. 

5  MarHj  1679.— The  Lords  of  Exchequer  this  day  paiTed  the  gift  of  No.  i76,  p. 
the  lifrent  efcheat  of  the  Lord  Forrefter  in  favors  of  Hew  Wallace, 
Wryter  to  the  Signet,  and  he  being  payed,  affigned  the  remanent  and 
fuperplus  profit  of  the  gift  to  Edward  Buthren,  fone  to  the  rebell,  as 
creditor  to  his  father,  who  had  intrometted  with  the  E[arle]  of  Bramford's 
eftate,  belonging  to  the  faid  Edward,  and  that  by  a  l^eciaU  iignator 
theirof  from  his  Majefty.  The  objeftions  againft  this  gift  ware,  1^  That, 
non  con/iabatj  that  Hew  Wallace  or  Edward  Buthven  ware  creditors. 
2^^,  It  invited  the  rebell  to  confume  his  fone*s  means,  for  it  boor  what  he 
aiher  had  or  fhould  intromet  with,  belonging  to  the  laid  Edward.  3^%  It 
was  dounright  againft  the  145  Aft  of  the  Parliament  held  in  1592, 
annulling  gifts  of  efcheats  given  to  the  rebells'  bames,  and  to  the 
Lords  decifions,  D.  25  Junij  1622,  Borthuick's.  4^,  It  was  null  and 
fimulat,  being  impetrat  by  the  rebell's  oune  moyen  and  means:  fo 
found  D.  26  Junij  1622,  Inglis  donator  to  Ochiltrie's  efcheat,  infra,  page 
84  and  82. 

7  Martij. — ^At  Privy  Councell  the  Lady  Ballegemie,  and  Captain  No.  177,  p. 
Tjnrie,  hir  huftiand,  give  in  a  complaint  againft  Poury  Fothringhame, 
and  Hay  of  Pitfour,  tutor  tejlamentar,  craving  the  cuft»dy  of  hir  oune 
daughter,  who  was  one  of  the  2  airs  portioners  to  Gray  of  Ballegemo,  albeit 
the  mother  was  married,  becaufe  the  child  was  but  9  years  old,  and  very 
tender  and  ill  ufed,  and  not  provided  with  medecines  and  other  conveni- 
ence, and  fretted  whille  abfent  from  hir  mother,  and  offered  to  entertain 
hir  gratis.    Anfwered,  The  tutor  was  preferable  at  all  tymes,  but  efpe* 
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cially  the  mother  being  remarried,  and  the  offer  of  alimenting  gratis 
was  repelled  in  the  cafe  of  GoUonel  Fullerton^  and  the  Lady  Towie 
and  hir  2^  hu(band.     This  feimes  ane  od  perfliuit. 

No.  178,  p.  8  Martij  1679. — ^At  Criminall  Court,  a  poor  coilziar  woman,  brooght 
from  Borrouftounefle,  was  fentenced  to  be  hanged  for  murdering  hir 
child,  borne  in  fornication,  by  cutting  of  it*s  head,  and  wrapping  it  in  hir 
courcheiff.    She  confeft  the  fame,  and  was  execute. 

No.  17D,  p.        10  Martij  1679* — One  Smith,  a  midwife,  and  Scot  hir  fervant^woman, 

f>8. 

are  condemned  to  be  hanged,  for  murdering  a  child  wheirto  ihee  was 
called  as  midwife:  all  the  probation  was  only  pregnant  prasfumptions 
againft  them :  As  to  the  conjefturcs  if  the  child  be  borne  dead,  and  the 
prsDfumptions  of  its  being  ftrangled  or  not,  fee  Diodorus  Tuldenus  in  his 
JurifprudeJitia  extemporalis^  p^gi*  92,  etfeqq.  And  it  ware  to  be  wifhed 
that  we  had  fuch  a  ftatuto  made  with  us,  as  I  find  they  have  in  England, 
viz.  A&  27,  anno  21  Jacobi  L  Regisy  viz,  that  it  ihall  be  murder  for  the 
mother  not  to  call  for  help,  or  to  conceall  the  death  of  hir  bafiard  child ; 
which  would  praevent  exceedingly  the  deftrojong  of  children,  if  thefle 
violent  prefumptions  ware  once  made  eneugh,  vide^wpra,  page  25,  in  the 
cafe  of  one  Elnox.  What  added  to  thir  2  their  guilt  was,  they  had  broke 
the  prifon  with  Marion  Weir;  {de  quOj  videjiiproj  page  58 ;)  but  flight 
imports  but  litle ;  and  it  was  urged  from  the  Advocat's  oune  CriminaUs, 
titulo  26.  de  Fra/Qura  carceris  eifuga  page  223,  he  calls  them  lema  indicia. 
The  mother  of  this  child,  called  Ilenderfone,  was  banifh^t  Edinburgh, 
and  whip*t,  becaufe,  (though  fliee  was  free  of  the  murder,  and  cryed  oft 
for  hir  child)  ihee  feimed  to  prsBvaricat  as  to  the  father  of  the  child : 
fliee  had  been  fervant  to  Mr.  James  Cunyghame,  wryter. 

No.  180,  p.  12  Martij  1679. — ^This  day,  by  order  of  Privy  Councell,  their  is  a 
ftri6l  fearch  made  throw  Edinburgh  (the  ports  being  clofed)  for  Mr. 
John  Kae,  and  thoiTo  others  who  had  wounded  Major  Johnfton,  and  the 
other  fouldier  who  dyed  theirof,  and  for  intercommoned  miniilers.  And 
one  Barclay  being  taken,  efcaped  out  of  the  court  of  guard;  and  my 
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Lord  Lithgow's  fogors  ware  brought  in  upon  the  toun,  which  was  judged 
a  great  infringement  of  the  tonne's  liberties.  The  Councell  emitted 
fundry  proclamations,  and  commanded  all  non-conformed  minifters  re- 
li&s,  or  wyves,  to  void  the  toune,  and  all  flrangers  to  give  up  their  name 
to  the  conftable  nightly,  &c. 

Z  Maij  1679. — The  Archbifchop  of  St.  Andrews,  Mr.  James  Sharp,  No.  is i,  p. 

69 

murdered  at  mid-day,  being  Saturday,  by  10  or  twelve  men,  within 
two  miles  of  S*  Andrews.  It  was  ane  barbarous  aft  :  He  was  in  his  cli- 
materick.  Some  faid  the  remonftrant  Prefbyterians  ware  his  murderers  ; 
others  laid  the  blame  on  the  Jefuits :  (fee  the  printed  papers  on  either 
fyde.)  Cardinall  Beton  was  alfo  killed  in  the  moneth  of  May.  (So  Sjiox 
in  his  Hiftorie,  p.  71  &  72.)  Saturday  had  been  fatall  to  him ;  on  it 
Mitchell  made  his  attempt,  &c.  Buchanan,  in  the  life  of  King  William, 
lib.  7,  p.  239,  fhows  what  feverity  he  ufed  on  Harald  Earle  of  Orkney 
and  CathneiTe,  for  cutting  out  the  Bifchop  of  CathneiTe  his  tongue, 
and  thrufting  out  his  eyes.  He  caufed  emafculate  and  geld  him  and 
his  wholle  poiterity,  and  then  hanged  them.  Leiley,  in  vita  WUhelmiy 
tells  us  the  Bifchop's  name  was  San&us  GUbertus. — This  is  the  firil 
Proteftant  Bifchop  murdered  in  Scotland.  Hamilton,  Archbifchop  of 
S*  Androis,  was,  in  1570,  hanged  by  order  of  law.  The  Secret  Coun- 
cell met  on  Sunday  the  4t  of  May,  and  emitted  ftri6l  proclamation  for 
difcoverie  of  the  murderers.  (Of  the  execution  of  Hackfton  of  BathiUel, 
one  of  the  murderers,  vide  infroj  30  July  1680,  pag.  160.)  CSraig  Feudo- 
rum^  pagina  102,  tells  of  another  Bifchop  of  Caithneile  boiled  by  the 
people  for  exafting  the  teinds.  The  Donatifts,  or  Circumcellians,  beat  a 
holy  Bifchop  called  Maxindanus  with  clubs  to  death.  Lipeloo  and 
Grafius  in  vitis  San&orum  tomo  4,  on  the  7  of  November,  teUs  of  a  holy 
Bifchop  of  Coloigne  called  Engelbertus,  murdered  anno  1225  in  a  man- 
ner very  like  our  Archbifchop ;  it*s  p.  442. 

14  Maij  1679. — ^By  a  letter  from  the  King,  five  Privie  CounceUors  are  ^o.  i82,  §  i 
caUed  up  by  him  to  London,  to  clear  the  pretended  hoftile  laws,  as  the  P'  ^^* 
Militia  Aft,  &c.,  and  to  a  conference  anent  my  Lord  Lauderdale's  aft- 

2p 
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ingp. — ^They  ware  the  Prefident,  Advocat,  Begifter,  Juftice-Clerk,  and 

Juftice  Generall. 
§  2.     One  Mr.  John  SpreuU  in  Glafgow,  upon  fufpitioni  was  brought  before 

them ;  and  becaufe  he  fliifted  to  call  it  the  murder  of  the  A.  Bifch&p 

and  to  tell  who  lodged  with  him  the  night  following,  he  was  threatned 

with  the  boots,  but  at  lenth  he  fatii&ed  them. 
§  3.     Mr.  George  Scot  of  Fitlochie  and  his  cautioners  fyned  in  the  whoUe 

10,000  mSs.  for  breaJdng  his  confinement  at  his  oune  houfe ;  but  fuper- 

ceded  the  exafting  of  7000  mKs.  of  it  till  they  faw  his  future  behaviour. 

I  mention  none  of  the  Afts  of  Councell  heir,  becaufe  I  have  them  all  in 

print. 
§  4.     Eodem  die. — ^Hamilton  of  Bankreiff  perfhues  Mr.  James  Henderfone, 

wryter,  for  cancelling  and  deftroying  feme  principall  papers  wheirof  he 

got  a  fight  at  a  meeting,  and  for  nipping  the  fubfcriptions  from  them. 

This  was  not  proven  againfi;  him. 

No.  183,  p.  3  Junij  1679,  Tuefday.— Prefident  Stairs  being  at  London,  the  Lords, 
according  to  their  cultome,  and  the  warrant  given  them  by  the  93d  Aft 
of  the  Parliament  in  1579,  elefted  my  Lord  Goffuird  Yice-Frefident. 
Some  thought  Colinton  or  Strathuird,  as  the  oldefi;  fenators,  might  pre- 
fide,  conforme  to  the  93  A£b  of  the  Parliament  held  in  1540.  Others,  that 
the  King  might  name  one  to  fupply  the  Prefident*s  abfence,  as  was  done 
in  the  42  Aft  of  the  Parliament  in  1537.  2^^  Their  being  but  ten  Lords, 
(wheirof  one  behooved  to  fit  in  the  Utter  Houfe,)  the  fulneflTe  of  the 
quorum  was  doubted,  becaufe  of  the  57  Aft  in  1537,  appointing  that  to  a 
quorum  their  fhall  at  leift  be  in  every  federunt  10  Lords,  with  the 
Prefident  or  Chancelor,  (for  the  4  extraordinar  Lords  make  no  part  of 
the  quorum,  fo  that  5  or  6  Lords  with  them  could  not  aft,)  but  cuflx>me 
hath  prsBvailled,  fince  that  9  makes  a  quorum,  as  being  the  major  part  in 
numero  impart  of  15.  If  a  fentence  ware  prononced  or  advifed,  and 
voted  by  fewer  then  9^  (as  I  know  feverall  fuch  done  in  the  Lords  after^ 
noon  meitings,)  I  think  they  may  be  quarrelled  and  reduced  as  pro- 
nonced a  non  habentibus  pote/latem  ;  for  at  mofi;  they  ware  but  like  to  a 
Committee,  and  could  only  prepare  a  report  againfi:  the  nixt  day  to  the 
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fall  number :  but  none  hes  yet  adventured  to  quarrell  thefle  deereits  upon 
this  nullity.    Vide  the  other  manufcript,  1®  Junij  1677. 

Eodem  die — John  WiUiamfone,  fliiref-clerk  of  Perth,  was  panneUedNo.  i84,  p. 
before  the  Griminall  Court  for  ufurie;  wheirof,  haying  ralfed  ane  ex- 
culpation, the  Advocat-Depute  not  being  readie  to  infift,  and  urging 
to  have  the  dyet  continued,  the  Lords  deferted  the  dyet  fimpliciter ; 
which  imports  that  no  new  letters  ihall  be  raifed,  but  upon  fpeciaU 
notice  of  the  Lords  and  upon  a  bill.  And  this  in  reQ)ea;  it's  but  a  ftatu- 
torie  crime,  the  dyets  in  criminalls  are  peremptor,  and  that  few  or  none 
of  thefle  procefles  for  ufury  have  hitherto  taken  effeft,  or  the  perfones 
bein  convift:  See  the  informations  in  this  caufe,  and  the  Advocates 
criminalls,  Htulo  Ufurie. 

4  Junij  1679. — ^At  the  publication  of  a  proclamation  of  Secret  Coun-  No.  ise,  p. 
cell  over  the  mercat  croce  of*  Edinburgh,  agsdnft  the  rebellion  and  infur- 
reftion  in  the  Weft,  their  fell  out  fome  difference  betuixt  the  Macers  of 
Privy  Gouncell  and  the  Purfevants,  whofle  names  ihould  be.  firft  red  and 
infert.  Some  think  the  Pourfuivants  have  the  precedency,  and  that  it  is 
but  within  thefle  few  years  that  the  Macers  attended  at  thefle  proclama- 
tions. There  is  4  tb.  Scots  diflributed  amongs  them  for  each  A&;  pro- 
claimed, which  makes  the  controverfie.  They  are  the  Lyon's  brother  as 
weell  as  the  Heralds,  and  may  execute  fummonds  of  treafon  as  weell  as 
they,  which  ane  ordinar  meflenger-at-armes  can  not  doe,  becaufe  it  moft 
be  with  found  of  trumpet,  and  their  coats  on.  The  Heraulds  wear  coats 
richly  embroidered ;  the  Purfevants  have  only  painted  ones.  The  Macers 
(who  are  only  fervants)  and  the  JAeffer^en^Feciales^  Caduceatores^  Armo- 
rum  Reges^  Viatores^  ApparitoreSy  Officialese  Beroariij  NuncHy  Sfo^  have 
none,  only  they  have  a  blazon. 

6  Junij  1679. — ^From  this  time  till  the  beginning  of  Jully,  there  was  No.  iss,  p. 
a  furceas  of  bufinefle  in  the  Seffion ;  fo  that  their  was  only  reading  of ' 
bills  in  the  Inner-houfe  during  all  ihat  tyme,  in  refpeft  of  the  commotion 
in  the  Weft ;  and  that  many  of  the  fubjeOs  ware,  by  command  of  the 
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Secret  Councell'B  proclamations,  attending  the  Eing^s  army.  But  that 
affair  being  ended,  the  Lords  entred  again  to  bofines,  tho  with  mnch 
tendemes,  that  no  advantage  might  be  tane  in  refpeft  of  anie's  abfence 
or  unpreparednefle : — See  the  accompt  of  that  infurre&ion  in  the  other 
manufcripts  befyde  me. 

No.  207,  p.  28  Julij  16799  being  Moonday,  Meflrs.  John  King  and  John  Kid  ware 
pannelled  [at  Criminal  Court]  for  preaching  at  field  Conventiclea,  (which, 
by  the  5  Aft  1670,  is  death  to  the  minifter,)  and  for  being  in  armes 
at  the  late  rebellion  in  June  laft,  in  the  Weft.  They  offered  ane  exculpa- 
tion to  the  Juftices  on  thir  heads  : — 1^  That  they  ware  only  prefent  in 
the  faid  army  cafually,  and  not  intentionally,  and  ware  in  a  manner 
detained  prifoners  by  them ;  and  fuch  naked  prefence  without  aflSftance 
was  not  criminall ;  and  that  they  ware  fo  far  from  being  incendiaries  to 
incite  the  people,  that  they,  on  the  contrare,  intreated  them  to  lay  doune 
their  armes.  2^^  The  Duke  of  Monmouth  had  power,  by  his  commiffion 
as  Grenerall,  to  pardon,  remiffiones  dare  ;  and  they  offered  to  prove  by  wit- 
nefles  that  he  had  proffered  them  a  pardon  if  they  would  lay  doune  their 
armes,  and  that  they  accepted  it.  3^,  They  ware  willing  to  engadge  to 
live  peaceably,  and  never  to  keep  field-meetings  heirafter. — ^But  their  ex- 
culpation was  repelled  in  refpeft  of  the  libell ;  and  they,  upon  their  fub- 
fcryved  confeffions  that  they  ware  prefent  in  that  army,  ware  found 
guilty  of  rebellion  by  the  affife,  and  ientenced  by  the  Criminall  Lords  to 
be  hanged  on  the  14  of  Auguft  theirafter,  and  being  dead,  their  heads 
and  right  hands  to  be  cut  of,  and  put  upon  the  Netherboll-port,  befyde  Mr. 
James  Guthrie's.  They  gave  them  large  fpace  to  allow  them  application 
for  a  pardon ;  which  they  did,  but  the  King  refufed  it.  They  got  not 
their  citation  upon  15  dayes,  but  only  48  bowers,  being  in  prifon  already, 
§  2.  and  in  crimine  perdueUumis.  (See  the  information  for  James  Balfour 
and  the  other  8  that  ware  pannelled  at  this  fame  tyme,  for  being  in  that 
rebellion,  which  contains  very  many  pretty  points  in  law :  for  the  15 
dayes,  fee  the  Advocat's  Criminalls,  page  472.)  Being  in  lasfe  majeftie, 
they  got  their  copie,  and  ware  fummoned  by  a  herauld  with  his  coat  on, 
and  with  the  found  of  trumpet.    In  treafon,  the  King's  Advocat,  as  per- 
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fhuar,  is  laft  Q)eaker  if  he  pleafe.  The  pannell's  advocats  reprefented  to 
the  Juftices,  that  being  in  crimine  perdueUioniSy  the  Privy  Councell  had 
granted  them  a  warrant  to  appear  for  the  pannells ;  but  many  thought 
they  needed  not  this,  fince  the  38  Aft  in  1587  authorized  them  ;  yet  fee 
135  in  1584,  and  it  is  fafeft  to  feek  a  warrand. 

George  Ogilby,  Albany  herauld,  being  one  of  their  affifers,  pretended  §  3. 
that  the  Lyon,  by  his  gift,  had  exeimed  them  from  affifes,  (qucBritur  if 
the  Lyon  can  doe  it,)  and  protefted  it  might  not  prejudge  his  priviledge. 
Thomas  Broun,  as  late  threfurer  of  Edinburgh,  and  fo  a  magiftrat,  begged 
to  be  excufed  and  not  put  upon  their  aflyfe ;  but  both  their  excufes 
ware  repelled  by  the  Judices. 

On  the  14  of  Auguil  1679  the  fentence  was  execute  againft  the  faids  §  4. 
Mr.  John  Kid  and  King,  (the  indemnity  haying  been  proclamed  with 
much  pomp  in  the  forenoon ;  concerning  which,  and  their  death,  fee 
many  obferves  in  my  Hiftoricall  Manufcript  altbi.)  They  had  mourners 
with  them  on  the  fcaffold,  which  is  not  allowed  for  traytors,  unles  a 
fpeciall  licence  be  granted  by  the  Privie  Councell ;  but  heir  it  was  not 
taken  notice  of.  Vide  /.  36,  D.  de.  religiq/is  et  Jumptibus  funerum. 
Many  thought  Kid  more  compofed  then  Mr.  Bang,  and  feme  adventured 
to  lay,  that  Mr.  King,  for  infufing  couradge  in  him,  had  drunk  more 
then  was  fitt  for  him  to  doe,  which  is  a  moft  dangerous  praftice.  See 
Mr.  Trap's  commentary  on  the  31  of  the  Proverbs,  v.  6, — "  Give  ftrong 
drink  to  him  that  is  ready  to  perifh ;"  who  tells  us,  that  Yitellius  made 
himfelFe  drunk  to  droune  the  fear  of  death.  See  the  copy  of  both  their 
fpeaches  at  full  lenth  befyde  me. 

Modem  die. — ^Mr.  William  Weitch,  who  had  been  forfault  in  abfence  No.  207,  §  5. 
for  being  in  the  Rebellion  1666,  and  many  minifters  who  ware  in  prifon, 
ware  all  liberat  by  vertue  of  the  King's  pardon,  indulgence,  and  indem- 
nity :  And,  if  Mr.  William  had  been  reponed  to  his  defences,  or  needed 
them,  it  was  alledged  the  decreet  of  forfaultor  prononced  againft  him 
upon  a  probation  tane  in  abfence,  of  his  being  at  the  Pentland  Bebellion 
in  1666,  had  a  materiall  nullity,  viz.  that  the  executor  of  the  dittay  of 
treafon,  and  the  witnefles,  ware  not  fworne  in  the  Court  upon  the  truth 
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of  the  executions ;  for  the  lack  of  which  formality,  Hope^  in  his  large 
PraftiqucB,  titulo  Forfaultors  and  Treafon,  ihows,  that  fondry  decreets  of 
forfaultor  have  been  reduced ;  for  in  the  executing  of  a  breil^  fuch  as  the 
feryice  of  ane  air,  or  the  like,  that  folemnity  of  fwearing  the  executions 
is  requiiit  and  praftifed.  JSryOf  muUo  magU  in  this  cafe,  M  muBa  de  morU 
hominis  cunctatio  longa.  2^,  The  dittay  was  not  execute  aft  his  dueDing 
houfe,  which  he  had  before  the  faid  rebellion  and  rifing  in  armes. 

No.  sn,  p.  29  Julij  1679- — ^At  the  Juftice  Court  the  Laird  of  Macdoud  perihues 
Macneil  of  Bare  and  his  brother  for  deforcement  of  a  meflenger ;  who, 
being  convift  by  the  Affife,  the  Criminall  Lords  fyned  the  pannell  in 
1000  tb.  Scots,  500  mKs.  to  the  King,  and  1000  mis.  to  the  partie,  and 
imprifoned  him  till  he  payed  it. 

No.  216,  p.  31  Julij  1679. — Their  ware  fundry  other  caufes  this  feffion  wheirin 
I  was  concerned,  and  upon  which  their  was  fume  debate  or  interlocutors, 
which  I  heir  omit  for  brevity,  as  Fitmedden*s  and  Mr.  Alexander  Auchin- 
mutie*s  charge  againft  John  Hamilton,  merchand.  2.  Edward  GileQ>ie's 
againft  James  Grahame.  3^,  The  Lady  Boflyth  againft  the  Laird.  4^, 
Carfan  and  Glendinning.  5^,  Colin  Bobertfone  and  Gray  of  Skibo. 
6^,  Earle  of  Winton  and  David  Scot,  apothecar.  7s  Thomas  Hamilton 
againft  his  brother  John  Hamilton,  merchand.  8^,  James  Baynes  contra 
Lermont  of  Balcomie.  9%  Hew  Blair  againft  Jean  Bobertfon  his  taver- 
nor.  10.  William  Anderfone  againft  George  Monteith.  11.  Greorge 
Heriot  againft  Mr.  Harie  Blyth;  and  fundry  others,  wheirof  fee  the 
informations  befyde  me. 

No,  2i7>  p.       I  hear,  in  a  perihuit  at  lattlejohn  the  taylor's  inftance  againft  the 
'  Dutchefle  of  Monmouth,  in  l667f  for  taylor  compts,  the  Lords  found,  in 

relpeft  ftiee  was  perfana  iBu/lris^  that  theirfor  ftiee  behooved  to  be  liable, 
tho  it  was  offered  to  be  made  appear  that  ftiee  was  intertained  aUundef 
and  had  allowance  for  doathing  and  all  other  neceflars.  This  may  be 
confidered  for  the  cafe  of  David  Scot's  fiimiihing  the  late  Countes  of 
Winton,  in  his  perftiuit  for  it  againft  the  Earle  of  Winton. 
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13  et  14  Augu/ii  1679. — ^By  order  of  Privy  Councell,  his  Majeftie's  No.  sis,  p. 
Lidttlgence,  Pardon,  and  Indemnity  was  proclaimed,  and  a  proclamation 
iihued  out  for  a  Circuit  Court,  for  going  thorow  fome  ihires,  and  to 
begin  on  the  1  of  Oftober,  and  mainly  for  difcovering  the  Archbifhop  of 
St.  Andrews'  murderers  ;  as  alfo  for  trying  other  crjones.  See  thir  Afts 
in  print,  and  fee  large  cfaara6ters  of  thir  affairs  in  my  other  hiftoricall 
manufcripts. 

26  Augtf/li  1679. — This  day  did  Chriftian  Hamilton,  a  daughter  of  No.  219,  p. 

oo 

Grange's  and  wife  to  Andrew  Nimmo,  merchand,  kill  James  Lord  For- 
refter,  with  his  oune  fword,  in  his  garden  at  Corftorphin.  Shee  confeiTed 
the  faft,  and  pretended  (bee  was  provocked  theirto,  becaufe  he,  in  his 
drink,  had  abufed  hir,  and  called  hir  whoor.  Being  apprehended  and  im- 
prifoned,  the  Ihirefs  of  Edenborough  (conforme  to  their  privilege  of 
judging  within  3  liins,  but  it  feems  they  are  not  tyed  to  execute  their 
fentence  within  that  fpace,)  gave  hir  ane  indytment  to  the  28  of  Auguft, 
wheir  fhee  made  a  large  difcourfe  of  the  circumftances  and  manner  of  it, 
feeking  to  palliat  and  extenuate  it ;  yet  fubfcryved  hir  confeffion  of  the 
faft ;  and,  for  putting  it  beyond  all  caviUation,  they  alfo  adduced  3  wit- 
nefles,  two  men  and  hir  woman,  who  faw  it. — But  £hee  having  pretended 
that  fhee  was  with  child,  the  Ihiref  and  his  deputes  had  direfted  a  com- 
miffion,  recommending  to  Doftors  Stevinfon  and  Balfour,  and  to  David 
Pringle  and  Hew  Broun,  chirurgians,  to  vifit  hir  and  report;  who  having 
done  fo,  they,  by  ane  atteftation  under  their  hands,  declared,  that  after 
tryaU  they  could  perceave  no  fignes  nor  evidences  of  hir  being  with  child; 
but,  in  regard  fhee  was  fo  aflertive  and  pofitive,  and  that  fhee  faid  fhee 
was  not  three  moneths  gone,  they  could  not  certainly  affirme  fhee  might 
be  with  child,  it  being  almofl  impoffible  to  determine  it  in  the  firfl  quarter. 
Vide  titulum  D.  de  ventre  Infpiciendo.  Their  is  no  woman  that  is  pail 
12  and  within  52  that  is  accufed  and  condemned  to  dy  for  a  malefice,  but 
fhee  may  pretend  hir  being  with  child,  fince  the  thing  is  pofBble  that  fhee 
may  be  fo.  However,  if  the  pannell  had  been  with  child,  fhee  did  not 
deny  but  it  was  to  my  Lord  Forrefler,  which  was  both  adulterie  (fhee 
being  married  and  not  divorced)  and  incefl,  fhee  being  my  Lord's  firfl 
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ladle's  neice  and  fifter-daughter ;  fo  that  the  vilihle  judgment  of  God  may 
be  red  both  upon  hir  and  him ;  but  fee  for  this  my  hifloricall  manufcript. 
In  relpeft  of  the  ambiguity  of  the  phyiitians'  declaration,  the  (hireff- 
deputes  qualified  their  fentence  thus, — ^the  Aflife  having  returned  hir 
guilty  of  homicide,  (it  was  likewayes  hamefucken,  as  alfo  adulterie  and 
inceft,  but  none  of  thefle  ware  libelled,)  ordained  hir  to  be  headed  on  the 
12  of  November  nixt,  that  in  the  mean  tyme  it  might  be  certain  whither 
fhee  ware  with  child  or  not,  and  if  ihee  ware,  then  fhee  might  apply  to 
the  Privy  Councell  by  a  bill  and  obtaine  a  prorogation  of  the  tyme  till 
ihee  ware  brought  to  bed ;  for,  tho  the  child  be  inceftuous,  yet  it  is  inno- 
cent, and  not  to  be  put  to  death.  J.  find  by  the  law  of  England  fliee  would 
have  gotten  no  delay,  for  Judge  Stanford,  in  his  Fleas  of  the  Croun,  in 
igfojine  of  that  work,  tells  the  malefe£farix  moft  be  with  quick  child,  elle 
hir  execution  does  not  fid :  Our  law  is  more  humane,  and  thinks  that 
wBxeJpem  animantis  perimere^  even  wheir  the  foetus  non  eft  adhuc  am" 
matu^.  But  in  law  their  may  be  danger,  and  a  great  prolongation  of 
the  execution  of  juftice ;  for  a  woman  may  caufe  get  hir  felfe  with  child 
of  purpofe,  even  in  the  prifon,  and,  having  borne  that,  may  caufe  men 
impregnat  hir  again,  tho  after  fentence ;  but  in  this  cafe  they  fhould  be 
carefully  fequeftrat  from  men,  and  within  a  few  dayes  after  the  birth  they 
may  be  execute.  The  Romans  ware  jufi  contrare  in  their  cuftome,  for  a 
virgin  (efpecially  a  Veftall)  might  not  be  put  to  death  with  them  till  firft 
the  hangman  had  defloured  them,  and  then  they  ware  ftrangled. 

On  the  19  of  September  1679)  Chriftian  Hamilton  gave  in  a  bill  to  the 
Lords  of  Privy  Councell,  reprefenting  that  the  Ihirefs  gave  hir  no  tyme 
to  provyde  hir  felfe  with  advocats,  fo  that  fhee  had  omitted  hir  defences, 
and  begged  the  Councell  would  examine  hir  witnefles,  and  take  tryall  of 
the  manner  of  the  commiffion  of  the  flaughter,  viz.  that  he  was  then  drunk, 
in  which  condition  he  commonly  was  very  ftirious,  that  fhee  was  exceedingly 
provocked,  that  he  run  at  hir  with  his  fword,  that  fhee  took  it  from  him 
to  preferve  hir  felfe  from  hazard,  and  that  he  run  upon  the  fword*s  point 
and  theirby  gave  himfelfe  the  mortall  wounds  wheirof  he  dyed,  and  fo 
killed  himfelfe,  and  fhee  flood  only  upon  hir  lawfiill  defence.  This  rela- 
tion was  knowen  to  be  falfe,  and  was  contrare  to  the  probation  adduced 
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already  before  the  fhire£b,  and  theirfore  the  Lords  of  Privy  Councell 
did  litle  regard  it  now,  tho  it  was  relevant  in  it  felfe,  but  fent  for  Mr.  Jo. 
Wauns,  keiper  of  the  Tolbuith,  and  ordered,  under  a  fevere  certification^ 
to  keep  hir  ftri&ly  that  fhee  efcaped  not,  which  was  fumdzed  fliee  intend- 
ed. Shoe  was  perlhued  by  Mr.  Buthven  and  the  other  children  of  the 
party  flain,  and  their  curators. — Shoe  was  a  woman  of  a  godlefle  life,  and 
ordinarly  carried  a  fword  beneath  hir  petticoats. — Hir  affirming  hir  felFe 
to  be  with  child  was  but  a  fhift  to  procure  a  delay. — ^Miftris  Bedford, 
who  murdered  hir  hufband,  and  committed  adultery  with  Grills  Tyre, 
was  this  Miftris  Nimmo's  cufing-german,  and  of  the  family  of  Grange 
Hamilton ;  and  they  fay  the  Ladie  Warifton,  who,  about  100  years  agoe, 
ftrangled  hir  hufband,  Eincaid  of  Warifton,  fhee  was  of  the  lame  family. 
— ^Baker,  in  his  Chronicle  of  England,  in  the  life  of  Henry  the  6,  ad 
annum  1429,  tells,  the  Maid  of  Orleans,  to  delay  hir  burning,  feigned  hir 
felfe  to  be  with  child. 

On  the  29  of  September  I679f  t^e  laid  Chriftian  Hamilton  made  hir 
efcape  in  man's  apparell  out  of  the  Tolbuith,  in  the  glooming,  about  5 
a  doak  at  night ;  but  was  the  nixt  day  found  at  Falaw  Milne,  wheir  fhee 
had  ftayed,  and  did  not  haften  to  the  Englifh  Borders ;  and  was  brought 
back  to  the  Tolbuith  on  the  1  of  Oftober,  and  was  beheaded  at  the  Croce 
of  Edinburgh  on  the  12  of  November  16799  all  in  mourning,  with  a  large 
waill  [veil],  and  before  the  laying  doune  of  hir  head,  fhee  laid  it  off, 
and  put  on  a  white  taffitty  hood,  and  bared  hir  fhoulders  with  hir  oune 
hands,  with  feeming  courage  enough. 

18  &  19  Septenibris  1679- — ^At  Privy  CounceU  the  Lady  Letham  and  No.  220,  p. 
Mr.  Edward  Buthven's  curators  give  in  a  complaint  upon  lilias  Forrefter, 
Lady  Torwoodhead,  W™  Bailzie  hir  fone,  William  Gourlay,  and  others, 
for  intruding  themfelfes  into  the  houfe  of  Corftorphin,  and  impeding  the 
buriall,  contra  leges  2.  et  3.  D.  de  injics  vocandoj  and  refiiiing  to  goe  furth 
of  it,  and  beating  the  Lady  Letham,  and  cutting  the  pleuch  graith,  albeit 
Mr.  Buthven's  curators  ware  in  the  civill  poflefBon,  and  continueing  the 
natural!  pofleffion  that  was  in  his  father's  perfone,  and  wheirof  they 
could  not  be  fummarly  difpoflefled. — ^AUedged  for  the  defenders,  that 

2g 
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by  the  taikie  of  the  lands  of  Corflorphin,  made  in  1649»  by  mnqohile 
Greorge  Lord  Forrefter,  failzeing  of  airs  of  James  Bailzie  and  Miftris 
Jean  Forrefter,  his  eldeit  daughter,  William  Bailzie  of  Torwoodhead, 
and  the  airs  to  be  procreat  betoixt  him  and  Miftris  LUias  Forrefter,  the 
faid  lord's  2^  daughter,  are  fubftitute,  and  the  nixt  member  in  the  tailzie, 
(of  which  fee  at  large  in  another  manufcript ;)  now  their  being  no  iihue 
procreat  betuixt  the  faid  James,  late  Lord  Forrefter,  and  his  firft 
ladie,  the  tailzie  exifts,  and  the  fubftitution  devolves  to  Torwoodhead,  and 
in  1650  he  is  per  exprejfum  infeft  as  fubftitute  air  of  tailzie,  (yet  this 
would  not  give  him  right  without  a  fervice  and  retour,  fince  James  Bailzie 
is  fiar  by  the  conception  of  the  tailzie,  and  Torwoodhead  and  his  airs 
only  airs  of  tailzie  to  him,)  and  fo  might  lawfully  poflefle  himfelfe  of  the 
houfe,  even  as  a  fiar  may  fummarly  enter,  when  a  liferenter  of  his  houle 
dyes ;  but  heir  the  laft  Lord  Forrefter  was  not  a  naked  liferenter,  but 
might  contra£b  debt  upon  the  faid  eftate  of  Corftorphin,  and  difpofe  upon 
it  to  whom  he  pleafed ;  and  it  *s  affirmed,  he  hath  made  a  diipofition  of 
it  to  Edward  Buthven,  his  fone  of  the  fecond  bed,  and  in  fuch  a  cafe  the 
air  of  tailzie  ought  not  to  enter  fummarly,  but  the  air  of  line  of  the  laft 
fiar  may  continue  their  father  or  prsdeceflbr's  poffeffion,  till  they  be  put 
from  it  by  the  air  of  tailzie  by  law.  2^^  AUedged,  their  ftaying  in  the 
houfe  was  only  to  fee  the  charter  kifl;,  wheirin  they  had  intereft  by  the 
tailzie,  might  not  be  imbecilled  but  fecured. — The  Lords  fand  matter  of 
ryot  in  the  complaint,  and  admitted  it  to  probation,  and  though  it  was 
flender,  yet  they  commanded  the  Ladie  Torwoodhead  and  hir  fone  to  go 
and  ly  in  prifon  during  their  pleafure,  and  reponed  Mr.  Buthven's  cura- 
tors, (he  being  out  of  the  kingdome,)  to  the  pofleffion  of  the  houle; 
ordained  Mr.  Gourlay  to  pay  100  tb.  Scots  of  fyne,  and  to  goe  to  prifon, 
their  to  remain  till  he  pay  it.  The  Lord  Elphifton,  and  Mr.  Bichard 
Maitland  of  Dudhope,  2  of  the  curators  and  councellers,  interceeded  with 
the  Councell  to  remit  that  part  of  the  fentence  againft  the  Ladie  Tor- 
woodhead and  hir  fon,  which  the  Councell  did  at  their  defire.  The  Lords 
of  Councell  alfo  ordained  the  chartor  laft  to  be  fecured  and  inventared, 
and  referred  the  point  of  right  as  meerly  civil  to  the  Judge  Ordinar 
the  SeiSon.     (Vide  Fofter's  efcheatTt^pro,  page  68.) 
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19  et  20  Septembiis  1679. — Thir  dayes  their  was  a  great  debate  at  No.  221, 
Privy  Councell:  His  Majefty,  by  his  indemnity,  had  pardoned  the^' 
lives  of  all  them  that  had  been  af  the  Rebellion  in  June  laft,  (except 
minifters,  heritors,  &c.,)  providing  thefle  of  them  that  ware  within  the 
country  fliould  compear  before  fuch  as  the  Councell  fhould  appoint,  be- 
tuixt  and  the  18  of  September,  and  give  bond  in  this  forme,  that  they 
Ihould  never  heirafter  rife  up  in  armes  againft  the  King's  authority. 
Very  few  of  them  having  compeared  and  offered  themfelfes  willing  to 
iigne  this  bond,  General  Dalzeill,  the  King's  Advocat,  and  feme  others, 
contended  they  had  forfault  the  benefit  of  the  King's  pardon,  and  fo 
might  be  lawfully  proceeded  againft  as  rebells.  The  Prefident,  Craigie, 
Abotihall,  and  others,  plead, — ^It  ware  hard  to  conclude  3  or  4000  poor 
people  under  fo  cruell  a  certification,  upon  the  circumduftion  of  a  terme 
wheirof  they  might  be  ignorant,  or  might  be  fick,  or  have  feme  other 
reafonable  excufe.  That  the  King  had  been  mercifull  to  them,  and  it 
was  not  fitt  for  the  Councell  to  defait  and  di&ppoint  his  goodnefle ;  and 
theirfor  it  ware  juft  to  prorogate  the  tyme,  and  give  them  yet  a  farder 
dyet,  betuixt  and  which  they  might  all  be  advertiihed  to  come  in,  and 
know  their  hazard ;  and  not  take  advantadge  of  fo  great  a  multitude. 
Then  it  was  urged,  that  none  might  be  reponed  but  fuch  as  ware  able  to 
inftruft  a  legall  impediment,  why  they  came  not  in  betuixt  and  the  faid 
18  day.  But  this  was  objefted  agaijaft,  as  fo  difficult,  that  it  would  render 
the  favor  utterly  ineffeftuaU.  At  laft  it  was  agreed  on  that  they  fhould 
wryte  a  letter  to  his  Majefty,  reprefenting  the  cafe  to  the  Ejng,  that  he 
might  authorize  and  impower  his  Juftices  in  the  Circuit  Courts,  in  Ofto- 
her  nixt,  to  take  their  bonds  in  the  refpeftive  fliires  as  they  goe  throw, 
tho  the  firft  day  affigned  them  be  expired,  which  fome  judged  too  fliort,  in 
ane  affiedr  of  life  and  death  of  fo  many. 

On  the  6*  of  November  1679,  at  Privy  Councell,  their  is  a  letter  from  (ib.  marg.) 
the  King  red,  allowing  the  Juftices  of  Peace  in  the  feverall  fhires,  to  take 
bonds  of  thefle  who  ware  in  the  late  Rebellion^  notwithftanding  the  day 
formerly  affigned  them  for  doing  it  was  elapfed,  providing  they  ihow  a 
rationall  excufe  of  ficknefle,  ignorance,  abfence,  or  the  like,  why  they 
took  it  not  within  the  18  of  September,  formerly  limited. 
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2^.  Thir  dayes,  feverall  of  the  non-confonnift  miniften  who  ware  not 
in  the  rebellion^  applyed  to  the  Privy  Conncell  to  be  licenced  to  preach 
at  particular  meeting-houfesi  conforme  to  the  tenor  of  his  Majefties  indul- 
gence ;  and  accordingly  their  was  7  admitted, — Mr.  George  Johnfton  to 
Newbotle,  Mr.  Luke  Ogle  to  Langton,  Mr.  John  [William]  Bow  to  Sires 
in  Fyffey  &c.  It  was  injoyned  them  not  to  aflume  or  attempt  to  preach  in 
the  churches,  but  in  meeting-houfes.  The  Bifchop  of  Edinburgh  would 
have  had  them  inftru&ing  wheir  and  when  they  ware  ordained  to  the 
miniftrie,  with  fimdrie  other  qualifications;  but  the  Councell  found 
them  fuch  clogs,  as,  if  they  ware  ifari6Uy  required,  few  or  none  of  them 
would  iiave  been  able  to  have  paft  muiler.  All  the  forme  of  the  bond 
required  of  them,  and  put  to  fuch  heritors  of  parifhes  as  gave  them  a 
call,  was,  that  they  fliould  live  peaceably,  and  appear  when  the  Councell 
called  for  them. 

3^,  Eodem  die. — ^William  Cockbume,  merchand,  gave  in  a  bill  to  the 
S.  Councell,  reprefenting  that  he  was  banilhed  the  3  Lothians  in  Decem- 
ber 1674,  (fee  the  other  manufcript,  folio  236,)  for  fome  expreffions  in  a 
letter  reflefting  on  the  Yicountefle  of  Oxenfuird,  and  that  his  Majefty,  by 
his  late  indenmity,  had  pardoned  all  pafquills,  in£unous  libells,  and  fen* 
tences  of  the  like  nature,  and  remitted  them  both  q%u>ad  vtndiAam  pubU- 
cam  et  privatamj  and  commanded  his  indemnity  to  be  extended  by  his 
judges,  with  all  favor  and  latitude,  &c* ;  and  theirfor  craved  their  Lord- 
fhips  would  declare  he  was  free  theirby,  and  difcharge  Oxenfuird  to 
trouble  him,  &c.  The  lawyers  in  the  Councell  contended  the  aft  of 
pardon  did  not  reach  his  cafe,  being  res  judicata  inter  perfanas  privatas, 
for  a  private  injurie  done  by  him  to  that  ladie,  without  any  relation  to 
the  publift  concemes,  and  that  the  fynes  impofed  by  the  Councell  ware 
excepted  from  the  indemnity ;  and  tho  this  was  not  mui&a  pecuniaria^ 
yet  it  was  a  fyne  in  fuo  geHere^  a  confinement ;  and  theirfor  they  refufed 
his  bill.  Some  thought  this  cafe  might,  without  much  wrong,  have  been 
included  in  the  indemnity.  The  King's  pardon  in  England  does  not  com- 
prehend private  offences :  (fo  Styles  in  his  prafticall  regifter,  voce  pardon, 
page  433.) 
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THE  CIRCUIT  COURT. 
Set  9  OBohris  1679. — On  thir  2  dayes  was  a  Juftice-Air,  Iter  Jujli-  No.  222, 


daricBj  or  a  Circuit  Court,  held  at  Edenborough,  by  order  of  the  King  and 
bis  Councell's  proclamation,  at  which  placid,  paft  memorie  of  man,  their  was 
no  Circuit  held ;  nather  indeed  needs  their,  it  being  the  center,  and  the 
ordinarie  leat  and  refidence  of  juftice  ;  and  the  defignes  of  thefle  Circuits, 
(which  vide  alibi  of  the  circuit  held  nyne  years  ago  in  Aprill  1670,  and 
of  David's  Circuit  Courts  thorow  Urael,  in  another  manufcript,  p.  85.) 
in  France  they  are  called  les  Orandes  Jours;  and  in  England,  their 
country  Circuit  Affizes,  or  Juflices  in  Eyre,  are  to  warme  and  influence 
thefle  parts  of  the  nation  that  are  remote  from  the  places  of  judicator,  and 
wheir  malefaftors  ftand  lefle  in  aw  theirof.  Many  think  this  Circuit  hath 
been  very  expenfive  to  Scotland,  and  to  have  been  more  than  a  year's  cefle 
out  of  their  purfe ;  and  yet  they  difpatched  litle  or  no  bufinefle,  but  con- 
tinued or  deferted  dyets,  wheir  people  had  been  calumnioufly  dilated,  and 
none  appeared  to  informe  his  Majeftie's  Advocat.  After  a  fermon  made 
by  Mr.  John  Robertfon,  with  found  of  trumpets  and  guards,  they  took 
their  place  in  the  utter  bench  of  the  Parliament  Houfe.  Firfl;,  the 
Court  was  fenced  in  the  King's  name,  and  all  forbidden  to  difturb  the 
Dune ;  then  the  Juftice -General,  Juftice  Clerk,  and  remanent  Com- 
miffioners  of  the  Jufticiarie,  their  laft  patent  and  commiiBon  from  his 
Majefty,  dated  in  November  1678,  in  Latin,  was  red,  which  bears  ^Jalvo 
of  the  Lords  of  Regality  their  priviledges  ;  yet  I  hear  that  regalities,  tho 
they  repledge  from  Juftice  Courts,  yet  not  from  Circuits.  Then  the  fuit 
roUs  of  all  the  fuitors  Je&atares  within  the  3  Lothians,  that  is,  the  free- 
holders of  the  King,  tho  ihey  be  but  petty  fewars,  ware  all  called,  as  being 
commanded  to  give  fuit  and  prelence  at  Circuit  Courts,  as  weell  as  head 
cQurts ;  then  the  45  upon  the  aflife  ware  called ;  then  the  witnefles  fum- 
moned  for  proving  each  particular  cryme  tane  up  in  the  portuous  roll 
(fee  concerning  this  word,  Skeen  de  verhorumJignificatUmej  voce  Porteous) 
ware  called.  The  fuitors  or  King's  waflalls,  the  aflyfers  and  witnefles 
abfent,  ware  unlawed  and  amerciat  in  100  tb.  Scots  ;  at  ordinar  Juftice- 
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Courts  it  *s  but  100  wXLs. ;  feme  ware  exculed,  as  Sir  A.  Bamlay  of  Waugh- 
ton,  &c.,  upon  teftificats  from  minifters  or  phyficians,  of  iheir  ficknefle  or 
other  indiQ>oiition ;  but  the  Juftices  required  them  to  be,  on  foull  and  con- 
fcience,  which  declaration  phyfitians  fcruple  to  give,  as  being  fwome  to 
the  calling  in  initio. 

1.  They  had  4  meetings  in  the  2  dayes.  At  the  2^  meeting  ware 
called  all  thefle  that  ware  pannelled  for  not  putting  out  their  full  pro- 
portions of  the  militia,  to  be  fyned  oonforme  to  the  fynes  impofed  by 
the  2^  Aft  of  Parliament  in  1669»  and  the  1  Aft  in  1672,  and  the  Coun- 
cell's  proclamation  in  June  lait,  1679;  but  finding  it  fo  flender  and 
inconfiderable  a  point  of  dittay,  if  anie  at  all,  they  referred  them  all 
to  be  perfhued  before  the  ihireff,  commiffioners  of  the  militia,  and  other 
judges  ordinar  as  accords.  Then  ware  called  the  heritors,  ather  holding 
of  the  King  or  others,  who  ware  panneUed  for  iiaying  at  home,  and  not 
going  alongft  with  the  King's  hoift  to  Bothuelbridge  againft  the  rebells  in 
June  lait,  according  to  the  Councell*s  proclamation.  Some  ware  within 
16,  others  paft  60  ;  feme  ware  then  fick,  others  font  out  their  beft  horfe 
with  a  man,  &c.  However,  the  Juftices  continued  the  dyet  againft  them 
all  till  November  nixt. 

2.  Then  one  James  Bartilman  was  called  for  murdering  of  one  Smith,  ane 
old  man,  in  Salton  wood,  on  the  8  of  September  laft;,  by  braining  him  with 
a  ftone  ;  he  had  confeft  it  before  the  ihireff-deput  of  Haddington,  but  he 
was  not  a  judge  competent  after  3  funs,  tho  he  was  tane  in  flagranti 
criminej  at  leift  a  litle  after ;  the  horror  of  the  faft  having  then  mollified 
his  heart;  but  before  the  Lords  Jufticiars  he  began  to  retraft,  and  to  fay, 
that  the  old  man  was  coming  to  ride  on  the  horfe  behind  him ;  and  the 
horfe  being  fcare,  he  tuice  threw  him  of,  and  fo  he  brock  his  neck,  and  he 
threw  a  ftone  in  anger  at  the  horle,  but  it  lighted  on  the  man's  head,  and 
his  neck  was  broken  before.  Tho  many  thought  he  prevaricated,  yet 
amongs  the  Jews  he  would  have  got  the  benefit  of  the  city  of  refuge,  arp, 
cafuall  murderer,  and  in  England,  of  the  clergy  and  neck-verfe.  ]y&. 
John  Eleis,  out  of  pitty  and  commifleration,  (for  quUibetf  tho  unemployed, 
is  idoneus  defenfor  of  ane  pannell,)  undertook  his  defence,  and  alledged, 
(having  called  for  the  executions)  that  he  had  not  gotten  15  free  dayes. 
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2^y  Had  not  gotten  the  full  lift  of  the  name  of  his  aflyfers  and  witnefles. 
Anfwers  the  Eang*B  Advocat,  he  neided  not,  1%  Becaofe  he  brings  him 
out  of  prifon,  being  tane  reid  hand,  and  in  that  cafe  he  may  judge  him  in 
24  bowers;  and  Meffi*s.  John  Kid  and  King  and  lOO's  of  others,  got  no 
more,  and  this  ware  to  queftion  the  juftice  of  the  nation,  as  having  illegally 
execut  them.  2^%  In  the  cafe  of  a  portuous  roll  at  a  juflice-air  they  neid 
not.  Beplyed  1%  In  thefle  cafes  it  was  not  objected.  2^,  King  and  Kid 
ware  perfhued  for  treafon,  which  cryme  is  priviledged  even  as  to  citation, 
probation,  &c«  3^%  The  fixteint  Aft  of  Parliament  in  1672,  regulating 
the  Juftice  Court,  without  any  diftinftion  ordains  all  pannells  to  have  a 
competent  fpace,  (tho  it  mentions  not  15  dayes,)  and  to  have  the  alBfcrs 
and  witnefTes  names,  Ergo  nee  nos  diftinguere  debemus.  And  the  fame 
Aft  appoints  the  Circuit  Courts  with  one  breath,  and  how  fhall  they  have 
objeftions  ready,  if  they  know  not  the  witnefles  or  aflifers  names  tiU  they 
come  to  the  bar  ?  fo  that  it  is  one  of  the  moft  juft  laws  that  can  be  made 
for  fecurity  of  our  lives  and  fortunes,  and  is  indifpeniible.  The  Lords 
(tho  this  fellows  blood  was  defigned  as  the  facrifice  for  this  circuit)  yet 
demurred  fo  on  thir  dilators,  that  they  ordained  him  to  be  tane  back  and 
keipet  in  clofe  prifon,  and  continued  his  dyet  till  November,  and  in  that 
tyme  he  may  know  both  his  aflyfers  and  witnefles  names.  Thus  was  he 
pulled  out  of  their  jaws  for  a  tyme,  and  even  the  relevancy  of  his  confef- 
iion  will  be  fomewhat  debateable. — On  the  14  of  November  1679)  the 
faid  James  Bartilman  was  found  guilty  by  the  aflfife,  and  was  hanged  on 
the  19  of  November  theirafter. 

3.  Then  ware  called  fuch  as  ware  pannelled  for  adulterie,  who  ware  very 
numerous  ;  but  moft  of  them  ware  abfent,  and  denunced  fugitives.  The 
forme  was — "  The  Lord  Juftice-General,  the  Lord  Juflice-Clerk,  and  the 
remanent  Lords  Commiflioners  of  his  Maje(tie*s  Juftice  Air,  adjudges 
and  decemes,  A.  B.  and  C,  as  ftigitives  from  his  Majeftie's  law,  and 
ordaines  aU  their  moveable  goods  and  geir  to  be  efcheit  and  inbrought  to 
his  Majefty's  ufe,  for  their  contempt."  The  Proveft  of  Edinburgh  (who 
waited  upon  them,  and  fat  in  a  chair  befyde  them,)  protefted  in  behalfe  of 
the  regality  of  Brughton  and  the  Canongate,  belonging  to  the  good  Toune, 
that  the  efcheits  of  fuch  as  dwelt  within  their  faid  regality  and  ware  de- 
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nonced,  (hould  belong  to  them ;  which  proteftation  was  admitted ;  (fee 
Hope  anent  this  point.)  Some  had  remiffions  for  their  adulterie,  which 
doe  now  too  frequently  pafle  of  courfe ;  feme  had  fignators  componed, 
but  not  paft  the  fealls ;  they  ware  ordained  to  find  caution  to  exped  it 
betuixt  and  a  day  :  fome  ware  continued.  I  aUedged  for  Greorge  Toung  in 
Winchebrugh,  that  that  part  of  the  dittay  (for  in  the  portuous  rolls  at  Juf- 
tice  Airs  they  have  not  full  libells  and  indytments,  but  only  a  fummarie 
abridgement  of  the  crjrme,)  that  he  converfed  familiarly  with  Margaret 
Bailzie,  Torwoodhead's  daughter,  was  nather  relevant  nor  criminal  in  law 
per  fey  unlefle  it  ware  taken  complexly  with  that  other  member,  that  in 
the  copulation  betuixt  them  their  was  a  child  borne  in  1677 ;  and  even  their 
they  ought  to  condefchend  on  tyme  and  place,  and  the  moneth  at  leift,  fince 
he  might  prove  aiibi. — The  Advocat  declared,  he  was  not  ready  to  infift. 
I  urged  he  might  be  put  to  the  knowledge  of  ane  aflyfe,  fince  he  was  moil 
calumnioufly  dilated,  and  was  confcious  of  his  innocency,  and  diflaflented 
to  a  continuation  or  to  a  deferting  of  the  dyet,  fince  their  malice  might 
trouble  him  afterwards,  by  raifing  a  new  libell.  The  Lords,  without  a 
perfhuer  infifting,  found  they  could  not  put  him  to  ane  aflyfe;  but 
deferted  the  dyet  fimpliciter,  and  difcharged  any  new  letters  to  be  raifed 
againfi;  him,  except  the  warrand  of  them  ware  fubfcry ved  by  a  quorum  of 
the  Lords,  which  is  4,  and  that  the  perfhuar  fand  fu£Blcient  caution  to  infifi;. 
One  Guthbertfone  in  Lithgow  at  the  taking  up  of  the  rolls,  named  him- 
felfe  as  one  of  whom  the  neihbours  fufpefted  of  adultery,  but  he  denyed  it. 

4.  Then  thofle  pannelled  for  witchcraft  ware  called.  One  of  which,  named 
Jonet  Hill,  in  Leith,  having  got  hir  citation  to  appear,  did,  on  the  26  of 
September  1679)  hang  hir  felfe,  and  was  dragged  at  a  horfe  taill  to  the 
gallow-ley,  and  buried  under  the  gallows.  A  man  called  John  Scot,  in 
Leith,  and  a  woman  called  Ghoufley,  in  Freiton  pans,  compeired,  and  the 
dyet  was  deferted  in  regard  their  was  none  to  infift. 

5.  Then  David  Ofwald,  fone  to  Mr.  Androw,  and  fome  others,  ware  pan- 
nelled for  refetting  tennents  who  had  been  at  the  rebellion,  and  who  had 
not  taken  the  bond.  He  was  ordained  to  goe  to  prifon  till  he  found  caution 
to  appear  at  the  nixt  dyet. — Catharen  Sinclar,  fifter  to  Mr.  John  [Sin- 
clar],  minifter  at  Ormifton,  and  fome  others,  being  conveined  for  hounding 
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out  and  fending  people  to  that  rebellion,  and  refetting  them  fince,  and 
threatning  and  abufing  them  who  went  with  the  King's  army,  and  refufing 
to  fell  them  ponder  and  lead,  &c.  They  denying  it,  the  King's  Advocat 
offered  to  refer  it  to  their  oaths.  Anfwered  Mr.  Pat.  Home,  It  was  crimi- 
nal], inferring  life  and  limb,  and  nemo  tenetur  jurare^  &c.  Replyed,  Sir 
John  Nilbet  in  1674,  when  he  was  Advocat,  procured  a  letter  from  his  Ma- 
jefly  bearing,  wheir  crymes  by  Ae  ftatutes  and  Adte  of  Parliament  have  a 
definit  and  determinat  paine,  it  ihould  be  kwfiill  for  his  Advocat  to 
reflrift  the  paine  to  ane  arbitrary  and  pecuniary  mulft.  Duplyed,  1*^,  No 
fuch  letter  produced,  and  de  non  apparentibtis  et  non  exijlentibus  idem  eji 
judicandum  ;  2^°,  It  feimes  contrarie  to  law  to  alter  Afts  of  Parliament, 
yet  the  King  may  give  a  remiflion,  or  difcharge  their  fyne  for  a  6  pence. 
The  Lords  continued  them  under  caution ;  for  fome  of  them  it  was  alledged 
fuch  a  man  could  not  be  a  witnefle  becaufe  he  was  informer.  Replyed, 
1^  Non  relevat ;  2^%  The  Advocat  infifts  alone. 

6.  Nixt  one  John  Rutherfuird,  bailzie  of  Frefton,  and  fundrie  others, 
ware  called  for  buying  the  gentlemen's  come  about  with  a  falfe  firlot,  being 
larger  than  it  ought  to  be.  Alledged,  that  e/loj  they  had  ufed  a  falfe 
meafure,  which  they  deny,  yet  they  ware  in  honafide^  feing  they  offer  to 
prove  by  the  fame  witneffes  the  Advocat  ihall  adduce,  that  they  bought 
and  fold  with  a  publid  firlot  belonging  to  the  toune  of  Prellon,  marked 
with  the  Laird's  mark,  and  ouned  by  his  Baron  Bailzie,  to  whom  the  care 
of  metts  and  meafures  is  concredited  by  the  Afts  of  Parliament,  and  if  it 
ware  a  falfe  meafur  the  Baron  and  his  Bailzie  moft  be  firft  punifhed  for 
it.  The  Lords  continued  the  dyet,  and  ordained  the  meafure  to  be  pro- 
duced. What  if  one  ufing  a  falfe  meafure  ihould  afterwards  break  it  in 
pieces,  the  cryme  might  be  proven  by  witneffes  againft  him  without  pro- 
dudion  of  the  meafure  ? 

7.  Theirafter  the  dyet  was  continued  againft  the  Papifts,  hearers  and 
layers  of  meffe,  the  Quakers,  and  others  who  ware  pannelled  for  their 
perverfe  judgements  and  opinions. 

8.  Theirafter,  ware  called  fuch  as  have  been  at  Feild  Conventicles 
fince  the  King's  indemnity  in  Auguft  laft.  Itemy  Theffe  who  ware  in 
the  rebellion  in  June  laft  at  Bothuell  Bridge ;  fome  of  them  who  ware 
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in  prifoD  ware  conveined  for  treafon :  and  to  cut  them  of  from  the 
benefit  of  the  King's  pardon,  (for  qui  uHiur  principis  groHa  vel  demen- 
tia fatetuT  crimen ;  yet  quaeritwry  If  that  will  hold  in  pubUc  indem- 
nities, as  weell  as  a  private  remiffion  ?) — ^they  libelled  againft  them  rifl- 
ing of  houfes,  and  ftealing  of  horfes  and  armes.  See  the  Informations 
contending,  thefle  being  done  in  curfu  rebellionisj  are  alfo  confequentially 
pardoned.  Thefle  in  prifon  ware  continued  to  another  dyet ;  of  the  refl:, 
fome  compeared,  and  told  they  had  taken  the  Bond  before  the  day  limi- 
ted, viz.  the  18^  of  September,  and  ware  difmifled.  One  of  them  quei- 
tioning  and  doubting  whether  it  was  a  rebellion  or  not,  was  threatned  to 
be  font  to  prifon; — ^the  awe  made  him  change  his  note,  and  confefle  it  was 
a  rebellion.  Some  hundreds  ware  denunced  fugitives.  After  which  the 
Jiiftice-Generall  advertiflied  all  of  harboring  or  refetting  them,  fince  they 
ware  now  traitors,  and  in  law  might  be  kSled  privata  atUhoritcUe ;  for 
bannittcs  oh  perduellionem  pote/l  impune  occidij — ^the  refetters  would 
be  efteemed  as  guilty  as  themfelfes  heirafier;  and  took  all  who  heard 
him  to  witnefle,  how  tenderly  they  had  offered  to  them  his  Majefties 
royall  pardon,  if  they  would  have  come  and  given  fatilBaftion  by  taking 
the  Bond,  but  they  had  moil  contumacioufly  refufed  that  gracious  offer ; 
And  then  thanked  my  Lord  Halton,  ihireff,  and  the  refl:  of  the  gentlemen 
for  their  attendance.  Halton  anfwered,  They  had  done  no  more  then 
what  they  owed  to  the  King,  and  their  Lordfhips,  his  fubilitutes. 

9-  There  ware  many  other  points  of  dittay  upon  which  feveralls  ware 
pannelled,  as  regratting  and  forftaUing  the  mercats,  and  bu3dng  up  viftuall 
to  a  dearth,  hamefucken,  oppreffion,  wrongous  imprifonment,  deforcements, 
Ihooting  of  doves,  &c.,  and  many  others  ;  the  catalogue  wheirof  fee  befide 
me,  as  alfo  in  Skein's  traftat  of  crimes,  at  the  end  of  Regiam  Mqjeftatem. 
It  fell  to  be  qusBftioned,  Whither  ufurie,  muir-bum,  fteiping  of  lint  in  lochs, 
and  fuch  like  psenall  ftatutes,  be  pardoned  and  remitted  by  the  King's 
laft  indemnity.  His  aft  of  grace  in  March  1674,  did  pardon  them ;  but 
the  King's  Advocat  affirmed  they  ware  not  remitted  by  this  indemnity  in 
Auguft  laft,  which  related  only  principally  to  2  things ;  1%  To  conven- 
ticles and  intercommonings ;  2^,  To  publi^t  adminiftratiozis  and  offices, 
and  Walter  Riddell  in  the  Bill-Chamber  cloaths  himfelfe  with  it.    It  was 
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intimat  to  the  heritors,  to  wait  upon  the  Jufticiars  in  ther  going  to  Jed* 
bragh  to  hold  a  circuit  their,  till  the  limits  of  Berwickshire. 

Thus  ended  this  Circuit,  being  but  a  ludibrie  and  ihadow  of  juftice : 
Parturiunt  Mantes^  nqfcitur  ridiculus  Mus.  The  murderers  of  the  late 
Archbifchop  ware  alfo  called  and  denonced  in  abfence,  and  they  and 
the  refl  will  be  declared  fugitives  over  the  Croce  of  Edinburgh.  It 
was  qu»flioned,  Whither  heritors,  not  as  yet  infeft,  ware  obliged  to  goe  to 
the  King's  hoift,  or  to  attend  at  the  Circuit  Court,  and  who  ware  naked 
fiars,  their  being  a  lifrenter  of  the  whoUe,  or  who  had  only^t^  reverfionisj 
it  being  wodfetor  appryfed?  or  if  proper  wodfetters  ware  bound  to  fuit 
and  prefence,  or  to  goe  to  the  King's  hoift?  In  the  old  Criminall 
Begifters,  I  find  fimdry  producing  exemptions  under  the  King's  hand, 
from  raids,  hoifts,  affifes,  &c.,  and  the  judges  admitting  them.  At  Jed- 
brugh,  it  is  thought  they  cannot  medle  with  thifts  and  daughters,  be- 
caufe  thefle  belong  to  the  Commiffioners  of  the  2  Borders,  under  the 
great  feall  of  both  kingdomes,  privative  of  all  others.  (See  the  forme 
of  the  juftice  air,  drawen  fiirth  by  Skein,  in  a  traftat  at  the  end  of 
Regiam  Mcye/latem.)  In  a  Juftice  Court,  no  peremptor  defence  can  be 
proponed  in  behalf  of  a  pannell  that  is  abfent,  for  if  he  be  not  excufed  he 
moft  be  denonced.  See  excuies  for  fuch  as  byde  from  the  King's  hoift  in 
the  Adjoumall  criminall  books  in  1587,  and  pqffim  aUbi  ;  feme  are  dead 
fince  the  laid  tyme  they  ware  lummoned  to  attend,  feme  had  the  King's 
licence^  feme  ware  at  the  raid,  feme  ware  then  lying  fick,  feme  had  a  re- 
miffion  for  their  abfence,  fome  ware  exeemed  as  burgefles  of  Edenbrugh, 
feme  had  no  land,  at  leift  not  ane  oxengate  of  land,  others  fand  caution. 
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Majefty,  nominating  lieutenant-Generall  Dalzeel  Commander-in-cheiff  of 
all  the  forces  in  Scotland,  with  power  to  him  to  aft  as  he  fhall  think  fitt, 
and  only  to  be  liable  and  accountable  to,  and  judgeable  by,  his  Majefty 
himfelfe ;  for.Dalzeell  would  not  accept  it  otherwayes ;  only  he  promifed 
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and  declared,  that  in  difficult  exigents  he  fliould  take  the  advice  of  his 
Majellie's  Privy  Gouncell. 

2.  Itenij  the  King's  letter  is  alfo  red,  prorogating  the  day  of  the  taking 
the  Bond  by  fuch  as  ware  in  the  late  Kebellion  laft  Summer,  to  the  1*^  of 
Januar  nixt.     Videfuproy  inmargine^  at  the  19  and  20  of  September  laft. 

3.  Mr.  Maitland  is  fent,  in  name  of  the  Privy  Councell,  to  compliment 
the  Duke  of  York,  who  was  now  upon  his  way  towards  Scotland. 

4.  This  fame  day.  Sir  Patrick  Nifbet  of  Dean  was  procefled  for  being  at 
a  field  conventicle.  Alledged,  It  was  only  a  houfe  meeting  fince  the 
King's  proclamation  of  Indulgence,  and  fo  fell  under  the  compafle  of  the 
law.  Replyed,  l^'.  It  was  a  feild  conventicle,  for  there  ware  feveralls 
without  doors ;  but  I  think  this  cannot  be  a  good  mark  of  a  feild  con- 
venticle, elfe,  whow  eafie  a  thing  ware  it  for  the  Ibuldiers  or  bifchops  to 
hyre  8  or  10  men  to  ftand  without  doors  at  their  licenfed  meetings.  But 
2^^  it  was  replyed,  EJlo  it  ware  no  more  but  only  a  houfe  conventicle,  the 
King's  indulgence  hath  not  permitted  them,  but  only  wher  upon  applica- 
tion to  his  Privy  Councell,  they  are  eftabliihed,  and  this  was  no  fuch 
meeting.  Duplied,  The  people  underftood  the  psenall  ftatutes  to  have 
been  difpenced  with  and  relaxed  in  fo  far  as  concerns  houfe  meetings  two 
miles  from  Edinburgh,  and  his  Majeftie's  proclamation  of  indulgence 
feimes  only  to  militate  againft  and  to  prohibit  feild  conventicles.  Tet 
the  Councell  inclined  to  find  that,  notwithftanding  of  the  faid  indulgence, 
they  might  yet  punifh  and  fyne  houfe  conventicles  unlicenced  by  them. 
Some  cryed  out,  that  this  difappointed  his  Majeftie's  favor  of  the  indul- 
gence ;  but  it  is  the  non-conformift's  oune  fault  that  doe  not  addrefle  to 
the  Privy  Councell  for  a  licence.  However  they  found  the  libell  relevant 
againft  Sir  Patrick,  and  repelled  his  defences,  and  admitted  the  complaint 
to  probation.  But,  though  the  thing  was  true,  yet  the  probation  was 
fcrimp ;  and  fo  he  narrowly  efcaped,  having  bought  the  fiiendlhip  of  fome 
great  ones. 

No.  229,  p.       10  Novembris  1679. — ^Thirty  of  the  prifoners  who  ware  in  the  late  rebel- 

92. 

lion,  are  pannelled  at  the  Criminall  Court  for  treafon  :  See  the  defences 
that  ware  proponed  for  them,  in  the  informations  for  Balfour  and  the  reft  of 
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them,  at  great  lenth,  befyde  me,  which  deferve  to  be  red,  only  I  ihall  adde 
heir  a  litle  farder.  1%  It  was  alledged  for  them  that,  by  the  125  Aft  of 
the  Parliament  in  1592,  they  ought  to  get  their  citations  for  treafon  by 
a  herauld,  macer,  or  perfevant,  with  found  of  trumpet  and  ther  coats  on. 
This  had  been  repelled  in  the  cafe  of  the  prifoners  taken  in  1666,  for 
ryfing  in  axmes  at  Pentland  hills,  and  fell  not  to  be  debated  heir,  becaufe 
in  the  citations  given  them,  this  folemnity  was  ufed;  at  leiit  the  executions 
boor  it.  2^,  Alledged,  all  citations,  by  the  85  Aft  of  the  Parliament  held 
in  1587»  fliould  be  given  in  day  light,  before  the  fun  fet,  and  not  after  fun 
fet,  as  this  was.  3**%  It  fliould  have  been  on  15  dayes,  wheiras  heir  they 
have  not  got  24  bowers,  in  regard  they  got  ther  indytments  on  Saturday 
late  at  night,  to  compeir  on  the  Moonday  theirafter,  fo  that  Sunday  is  not 
to  be  compted  as  a  free  day,  wheiron  they  could  feek  ane  exculpation ;  and 
by  the  6^  chapter  of  the  1  book  of  Regiam  Maje/laiemj  all  citations  fliould 
be  on  15  dayes.  Anfwered  by  the  King's  Advocat,  thefle  afts  duely  con- 
fidered  doe  not  relate  to  criminall  affairs.  Then  4^,  it  was  alledged  they 
ought  to  have  gotten  the  full  copies  of  their  confeffions  they  had  emitted, 
and  which  the  Advocat  declares  he  will  make  ufe  of  againft  them,  in 
modum  probatianis.  Beplyed,  he  is  by  no  law  oblidged  to  give  them  the 
double  of  the  probation,  but  only  of  the  libell.  The  Lords  of  the  Jufti* 
clary  repelled  all  thir  defences,  and  fuftained  proces :  But  if  this  came 
heirafter  to  be  urged,  as  a  preparative  and  a  praftique,  it  may  be  anfwered, 
that  their  are  3  fpecialties  heir  :  1%  Thir  pannells  had  got  indytments  2 
moneths  before  this  for  the  fame  crymes ;  and  it  was  ex  gratia  that  new 
ones  ware  given  them,  they  not  being  fubftantially  different  from  the 
former.  2^,  It  was  in  perduellion  and  treafon,  and  fo  is  priviledged; 
feme  alledges  this  crime  hes  no  priviledge  as  to  the  indtccice  d^Uberaiorus. 
3^,  They  ware  in  cuftody  and  prifon,  and  fo  may  be  the  more  fummarly 
brought  to  the  bar.  The  Jufticiars  tryed  the  prifoners  with  great  lenity ; 
for  they  took  them  in  feverally  one  by  one,  and  obtelled  and  intreated 
them  to  take  the  Bond,  never  to  rife  in  armes  heirafter  againft  the  King, 
nor  his  authority.  The  moft  part  of  them  finding  ther  hazard  took  it ; — 
only  6  of  the  30  refufed,  viz.  one  Broun,  a  futor  in  Edinburgh,  one  Sword, 
one  Weddell,  one  Wood,  one  Hardy,  and  one  [Clyde  ?]  who  being  all 
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put  to  the  knowledge  of  one  inqueft,  five  of  them  warB,  by  the  verdift  of 
the  affife,  returned  guilty ;  and  the  fixth,  viz.  Hardy,  was  clenged  and 
aflbilzied,  becaufe  his  confeffion  did  not  bear  that  he  was  actually  among 
the  rebells,  but  that  he  was  only  taken  in  Fyffe.  However,  he  had  re- 
fiifed  to  take  the  bond  never  to  rife  in  armes,  or  to  call  that  rifing 
a  Kebellion.  One  of  the  five  his  confefiion  only  boor,  that  he  was 
taken  prifoner  on  the  fields  but  IScewayes  declared  he  had  no  armes ;  yet 
he  was  found  guilty :  naked  prefence  in  treafon  being  criminous,  except 
you  exculpat  and  purge  it  by  proving  it  was  cafual,  by  falling  accidentally 
in  amongs  them,  or  involuntary,  by  being  taken  prifoner  by  them,  and  fo 
detained,  or  the  like  excufe.  The  Juftices  by  their  fentence  ordained  the 
five  condemned  to  be  hanged,  upon  the  18  of  November  nixt,  in  chains  in 
Magus-moor,  to  expiat  and  appeafe  the  Archbifchop's  ghoft,  who  was  their 
murdered.  For  though  they  ware  none  of  the  immediat  afters  of  it,  yet 
they  ware  acceflbrie,  for  they  would  not  call  it  a  murder.  And  though 
this  was  only  ane  error  of  ane  ill-informed  judgement,  yet  being  conjoyned 
with  the  Rebellion,  it  ferved  to  juftify  the  sequity  of  the  fentence.  Their 
being  ane  informality  in  the  warrand  for  executing  them,  it  was  delayed 
till  that  day  eight  dayes,  and  then  performed.  Of  old,  by  the  law  of  King 
William,  and  Regiam  Maje/latem^  if  a  theiff  broke  the  rope,  he  was  free ; 
but  this  providence  did  not  lave  them. — ^Within  a  few  weeks  their  bodies 
ware  ftollen  away  and  buried,  and  the  gibbet  throwen  doune :  which  aft 
of  humanity  we  find  was  done  to  Saull's  body  by  the  men  of  Jabefli-gilead, 
in  the  laft  chapter  of  the  1.  book  of  Samuel.  No  inquiry  was  made  after 
this,  though  it  was  called  by  the  Bifchops  an  infolence,  and  affiront  put  on 
authority. 

No.  240,  p.  15  Novembris  1679. — Three  hundred  of  the  prifoners  taken  at  Bothuel 
Bridge,  (and  retained  of  the  twelve  hundred  that  ware  taken,)  and  who 
ware  appointed  by  his  Majeftie's  letter  to  be  fent  and  baniih't  to  the 
Plantations,  (the  reft  being  all  diOnifled,)  ware  this  day  ihipped  aboard 
for  Virginia  or  Jamaica : — and  by  ftorme  of  weather  ware  ihipwrack't 
and  broken  upon  the  coafts  of  Orknay  or  Sheitland,  and  all  drouned  but 
fome  30  or  40  men. 
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4  Decembris  1679.— -Po/Z  Meridiem.  The  Duke  of  Albany  and  York  No.  256,  p. 
took  his  feat  in  our  Privy  Gouncell,  and  voted  without  taking  the 
oaths  of  alledgeance  and  fupremacy,  contrarie  to  the  11  Ad:  of  Farlia- 
ment  1661,  ordaining  all  Privy  Gouncellors  to  take  the  forfaids  oaths. 
But  ther  was  a  letter  from  the  King  difpenfing  with  it,  and  declaring  that 
Aft  of  Parliament  extended  not  to  the  King's  family,  or  to  the  appearand 
or  prsfumptive  air  of  the  Croun.  But  it  may  be  doubted  if  the  forfaid 
Aft  of  Parliament  may  be  difpenced  with  by  the  King  alone,  and  if  it  be 
folely  introduced  in  his  favors,  and  fo  may  be  relaxed  by  him ;  or  if  the 
fecurity  of  the  people,  and  of  our  religion,  be  not  alfo  concerned  and 
wrap't  up  theirin.  For  though  it  be  the  King's  Gouncell,  yet  it  is  for  the 
good  of  the  fubjeft,  and  the  Aft  is  generall,  and  qui  omne  dicitj  nihil 
excipit  And  in  England  they  would  not  fo  tamely  goe  over  ther  A£ts 
and  admit  him  to  fit  in  their  Gouncell,  without  the  oaths.  And  Shaftf- 
burie  gave  precedents  wher  the  appearand  air  of  the  Groun  did  fwear  the 
alledgeance. — See  alibi  in  November  1680,  page  6,  anent  the  Houfe  of 
Commons  defire  againft  the  Duke,  in  my  Hiftorique  Kemarks. 

9  Decembris  1679. — At  Privy  Gouncell,  David  FergufTon,  as  tutor  to  No.  26i,  p. 
his  grandchildren,  craving  that  Sarah  Keir,  his  daughter-in-law,  and  ther 
mother,  may  be  decerned  to  deliver  them  up  to  be  keeped  by  him,  as  alfo 
to  modifie  ane  aliment  to  them  of  ther  mother's  jojmture.  Anfwered,  ther 
was  a  civill  proces  depending  betuixt  them  before  the  Lords  (videyi^pro, 
page  94)  for  recovering  hir  jojmture.  The  Lords  referred  it  to  the  civill 
judge,  to  be  fummarly  difcufled,  and  fuperceeded  to  determine  ane  aliment 
till  the  event  of  the  laid  civill  proces  did  make  it  appear  what  means  and 
eftate  the  children  had  unlifrented  on  their  mother  or  goodfire. 

11  Decembris  1679. — William  Gockbume  (of  whom  YidBjupra^  p.  85)  No,  265,  p. 
is  this  day  fyned  at  Privy  Gouncell  in  5000  mks.,  for  breaking  his  con- 
finement, and  imprifoned  till  he  pay  it,  altho  he  had  a  very  probable 
ground  of  error  to  think  he  was  included  in  the  King's  indemnity. 

18  Decembris  1679. — ^At  Privy  Gouncell  ther  was  a  motion,  to  take  J^P:  ^^^'  P* 
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5000  foot,  and  500  horfe,  out  of  the  22,000  men  of  the  Militia,  and  modell 
them  to  be  (landing  forces  under  pay  conftantly,  wheirof  the  country  fliould 
bear  one  halfe,  and  the  King  the  other ;  and,  that  the  expenfe  may  be 
the  more  eafie,  that  they  fliould  have  no  captains,  but  only  lieutenants. 

2.  Itern^  The  Magiftrats  and  inhabitants  of  Perth,  who  ware  declared 
incapable  about  a  year  ago,  are  now  reponed,  and  the  fentence  found  par- 
doned and  taken  away  by  his  Majeftie's  general  indemnity  in  July  laft. 

No.  277,  p.       19  Decembris  1679. — ^At  this  time  the  propofall  was  made  [at  Secret 
^^^'  Gouncell,]  of  felling  wheat,  bear,  oats,  meall,  and  all  other  grain  by 

weight,  as  that  which  was  the  moil  juft  and  sequall  way  of  meafuring 
them,  and  freeft  from  all  fallacy  and  deceit ;  wheiras  the  felling  them  by 
pecks  and  firlots  was  expofed  to  falfe  mets  and  meafures,  to  the  tizing 
up  of  the  meall,  which  is  ane  art  in  the  mercat,  and  to  other  fuch  cheats. 
A  litle  after  this,  ther  was  ane  Aft  made  upon  it  by  the  Privy  Councell, 
and  printed.    Vide  10  Feb^  1680,  et  5f^  Martij  1680. 

No.  279,  p.  24  Decembris  1679.— The  Aft  of  federunt  againfl  folifting  of  the  Lords 
is  revived.  Itenij  About  this  fame  tjrme  5  witches  and  a  warlock  are 
condemned  and  brunt  at  Borrowflounnefle,  upon  ther  fpontaneous  con- 
feffions,  emitted  without  any  torture. 

No.  282,  p.       2  January  1680. — ^Mr.  [William]  Abircrumbie,  minifter  at  Maybole  is 

1 07 

imprifoned  by  the  Lords,  becaufe  he  offered  to  take  the  Earle  of  CaffiUs 
with  caption  for  2  years  flipend  he  was  owing  him  after  he  had  prefented 
a  bill  of  fufpenfion,  and  ther  was  a  verball  flop  of  execution.  The  bif- 
chops  fomewhat  refenting  this  ufage,  he  being  a  conformifl  minifter,  they 
got  him  liberat  the  nixt  day. 

No.  28G,  p.  6  January  1680. — ^At  Privy  Councell,  an  order  was  made,  that  the 
gazetts  and  news  letters  red  in  coffie-houfes,  &c.  be  firfl  prefented  to  the 
Bifchop  of  Edinburgh,  or  any  other  Privy  Gouncellor,  or  to  the  Clerks  of 
Councell,  that  they  may  confider  of  them,  and  therby  falfe  and  feditious 
news  and  flanders  may  be  prevented. 


108. 
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8  January  1680-— The  Duke  of  York  in  Counfell  declared  his  diffatif-  No.  288,  p. 

.  .  109. 

faftion  at  proteftions,  which,  both  by  Ads  of  Parliament  and  Privy  Goun- 

cell,  with  us,  and  in  all  weell  governed,  nations,  are  prohibite,  as  great 

ftops  to  the  free  current  of  juftice.     Therfor,  they  now  forbear  ther  odi- ' 

ous  name ;  and  when  they  grant  them,  they  axe  now  termed  licences. 

13  January  1680. — ^At  Privy  Councell,  a  complaint  was  given  in  by  No.  293,  p. 
the  fliireff  of  Roxbrugh  againft  the  toune  of  Selkirk  for  making  oppreffive  ^^^' 
ftatutes  within  their  brugh,  that  no  citizen  perfhue  before  the  ihireff  or 
regiftrat  bonds  but  in  the  toune  court-books ;  (videjiipra^  page  52,  George 
Young  and  Mr.  John  Hay.)  Itenij  Ther  was  a  complaint  againft  the  toune 
of  Lanrick,  for  fuffering  fuch  as  had  not  tane  the  declaration,  to  fitt  in 
ther  Toune  Councell,  yea  fome  who  ware  in  the  late  rebellion. 

Item,  Ther  was  a  bill  given  in  againft  Miftris  Macgill,  for  exhibiting 
fome  retired  bonds  and  other  papers  that  fliee  had  boafted  ihee  had  of  my 
Lord  Oxenfiird's,  which  ware  of  moment,  and  lying  befyde  hir  hufband 
when  he  dyed : — vide  fupra  hir  brother  W"  Cockbume*8  cafe  and  impri- 
Ibnment,  page  85  and  101. 

21  January  1680. — John  Maitland,  2^  fone  to  my  Lord  Halton,  having  No.  298,  p. 
married  my  Lord  Kilmawer's  daughter,  and  Stewart  of  Kirkhill's  grand-  ^^^' 
child,  obtains  from  the  King  the  gift  of  my  Lord  Cardrofle  (who  had 
married  EirkhiU's  other  daughter)  his  lifrent  efcheat  upon  a  homing, 
wheirof  Cardrofle  had  payed  the  debt,  but  neglefted  to  relax  or  take  a 
gift.  The  narrative  of  the  gift  proceeds  upon  4  or  5  grounds  of  sequity, 
viz.  the  great  fervices  done  by  the  donator's  father,  and  his  unckle,  the 
Duke  of  Lauderdale,  and  ther  predeceflbrs,  and  other  good  offices  done 
by  them  to  the  croun.  Iteniy  For  the  worthy  memory  of  Chancelor  Glen- 
caime,  hir  grandfather :  Item^  Becaufe,  contrare  to  law,  the  equall  halfe 
of  Eirkhiirs  eftate,  by  tailzies,  and  backbonds,  and  other  fuch  fraudulent 
means,  hath  been  conveyed  away  from  the  Ladie  Eilmawers  and  hir 
daughter,  (to  whom  the  halfe  of  the  fucceffion,  by  the  laws  of  GU)d  and 
nature  belonged,)  and  are  enhanced  by  my  Lady  Cardrofle  and  hir  Lord, 
&c.     Vide  infraj  page  126  and  156. 

2i 
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No.  300,  p.  22  January  1680.— Their  is  a  wager  betuixt  2,  that  one  of  them  £ball 
pay  100  dollars  if  fuch  a  fhip  arrived  at  Leith  on  fuch  a  day  before  11  a 
cloack  at  night;  the  (hip  comes  in  much  fooner,  and  before  11  a  cloak 
at  night  goes  out  of  the  harber  again.  The  party  promifer  being  per- 
(hued  for  the  100  dollars,  alledged  he  was  free,  for  the  (hip  was  not  ther 
at  11  a  cloak  at  night.  Anfwered,  It  was  ther  fooner,  which  iatilfied  the 
condition,  and  the  tempw  adje&um  was  in  his  favors. 

No.  813,  p.       31  January  1680. — ^In  the  aftion  betuixt  Hamilton  of  Bangoor,  and 
^^^'  Mr.  Alexander  Hamilton,  upon  the  Ladie*s  lifrent,  a  bill  having  been 

given  in  againft  Mr.  Will"*  Hamilton,  advocat,  for  exhibiting  fummarly 
feme  writs  in  his  hands  becaufe  he  was  a  member  of  the  houfe ;  the  Lords, 
maxime  refragante  Prte/ide^  refufed  it,  becaule  he  had  not  thefle  papers 
configned  in  his  hands  as  ane  Advocat,  but  as  unkle  and  tutor  to  the 
children,  and  heir  was  to  be  confidered  tanquam  quilibet. 

No.  315,  p.  Eodem  tempore. — ^At  Privy  Councell,  Mr.  William  Moir  of  Hilton, 
Advocat,  perfhued  Udney  of  Auchterallan  for  de&cing  and  de(troying 
his  de(k  in  the  church  of  Ellon,  wheirof  he  and  his  authors  had  been 
theflTe  30  or  40  years  in  pc^effion.  The  affair  was  remitted  to  the  Bifchop 
of  Aberdeen. 

No.  320,  p.  4  February  1680. — Duke  Hamilton  raifes  a  declarator  againd  the 
toune  of  lithgow,  that  he  had  the  liberty  and  priviledge  of  a  free  port 
and  harboury  at  his  regality  of  Borrowftounenefle,  and  might  load  and 
unload  ther,  notwithftanding  that  the  King's  cuftome  houfe,  which  had 
been  thelTe  30  years  at  Borrowftounnes,  is  now  removed  to  Blacknes,  and 
that  the  toune  of  Lithgow  are  building  a  peir  and  harbory  at  Blacknes. 
Alledged  by  the  84  ASt  Pari.  James  4  in  1503,  and  24  ASt  Pari.  1633, 
the  merchands  mod  oidy  pack  and  peill  at  free  burrows ;  now,  loading 
and  unloading  is  the  fame  thing  with  packing  and  peiling.  This  was 
denyed  by  the  Duke's  advocats,  who  called  packing,  the  (lowing  of  goods 
in  packs,  and  peiling,  they  did  not  agree  what  it  mean't ;  feme  thought  it 
was  the  furing  and  fiiring  of  goods  like  a  pyle  wood,  and  Borrouftounnes 
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is  not  a  free  brugh.  Anfwered,  by  the  5  Aft  of  Pari,  in  1672,  bmghs 
of  regality  and  barrony  have  all  the  priviledges  of  brughs  royall,  except 
as  to  fome  ftaple  commodities,  aad  fo  may  load  and  unload.  2^°,  Black- 
nes  is  not  fo  commodious  a  haven  as  Borrowftounefle  is.  Replyed,  Since 
that  fatall  Ad  of  Pari.,  the  Borrows  have  ever  reilled  as  exceidingly 
abridged  in  their  priviledges;  but  it  does  not  extend  to  this  cafe,  and 
Blacknes  is  a  more  convenient  ftation  for  fhips.  This  being  advifed  on 
the  10*^  of  Februar,  the  Lords,  before  anfwer,  ordained  a  vifitation  to 
be  made  of  both  harbories,  and  whither  Blacknes  is  a  more  capacious  and 
lecure  receptacle  for  fhips  then  the  other ;  as  alfo  probation  to  be  led 
anent  the  town  of  Lithgow's  pofleffion,  and  cuftome  of  going,  loading,  or 
unloading  at  Blacknes,  or  Borrowftounefle. 

6  Februarij  1680, — ^W"  Naper  of  Wrichts-houfes  being  dead,  one  John  No.  325,  p. 

120. 

Thomfon,  ane  officer  in  Edinburgh,  being  fone  to  W"*'*  grandfather's 
brother's  daughter,  gave  in  a  bill  to  the  Lords  fhowing  his  right  of  blood, 
and  craving  the  comes,  cattell,  and  other  plenilhing  on  the  ground  and 
houfe  which  ware  periihable,  might  be  fequeftred  in  ane  refponfaU  man's 
hands  till  it  ware  found  who  had  beft  right  The  Lords  granted  this. 
Then  the  Ladie  Spencerfeild  pretending  (hee  was  nearefl  in  blood,  (but 
now  it  is  alledged  the  perfon  from  whom  ihee  couples  hir  right  was  a 
bafiard,)  and  competing,  ther  ware  mutuall  bills  given  into  the  Lords  by 
ather  craving  that  their  witnefles  (who  ware  very  old  perfones)  might  be 
examined  to  inftru£t  ther  propinquity  of  blood.  The  Lords  refufed  this ; 
but  ordained  the  witnefles  to  be  examined  the  tyme  of  the  fervice  before 
the  inquefl;.  Then,  by  bills,  they  craved,  leift  one  (hould  fteill  furth 
breives  clandefiinly,  the  other  not  being  prefent,  and  fo  ferve  theiron,  that 
the  Lords  would  ordaine  them  to  be  fummoned  therto.  The  Lords  dis- 
charged the  Direftor  to  the  Chaucery  to  give  furth  any  breives  for  ferving 
any  of  the  parties  contending  till  fuch  tyme  as  they  firfl;  report  to  him 
ane  inftrument,  bearing  that  they  have  intimat  by  ane  nottar  to  the  other 
party  concerned,  both  the  day,  place,  and  judge  before  whom  they  are 
to  ferve,  that  they  may  compeir  and  obje6l  if  they  pleafe. 

Upon  ane  apprehenfion  that  ther  was  not  an  air  within  10  degrees,  Mr. 
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Andrew  Fofter  got  the  gift  of  his  uUimus  hceres  for  the  Earle  of  Mnrraye's 
behooff ;  and  the  fenrice  being  affixed  to  the  19  of  March,  and  3  Lords 
jojmed  as  afleflbrs  to  the  macers  on  the  laid  19  day,  the  King's  Advocat 
compeired  for  the  donator^s  intereft  and  produced  his  gift,  and  craved  up 
the  verifications  of  the  contingency  by  writ,  and  the  names  of  the  wit- 
nefles,  to  fee  till  another  day ;  which,  tho  unufuall,  yet  was  granted,  and 
the  fervice  was  continued  till  the  23  of  March ;  before  which  day  ther  was 
ane  advocation  of  it  paft  to  the  Lords,  only  to  delay  and  wearie  out  the 
poor  man,  pretending  that  intricat  points  would  arife  on  the  probation, 
which  none  could  decide  but  the  Lords ;  yet  ther  was  no  fuch  difficulty 
or  importance  but  what  the  3  afleflbrs  might  have  determined.  Vide 
infra  thir  fame  parties,  page  146. 

No.  328,  p.  6  Fehruarij  1680. — ^At  Privy  Gouncell,  a  great  debate  is  ftarted  by  Sr 
George  Mackeinzie  of  Tarbet,  Juftice-Grenerall,  anent  the  pnecedency  of 
his  office,  wheirby  he  acclaimed  the  place  before  the  Prefident  of  the  Seffion, 
the  Regifter,  and  all  the  inferior  officers  of  State,  which  he  founded  upon 
the  dignity  of  the  office  in  ancient  tymes.  But  then  many  civill  matters, 
which  ware  determined  by  inquefts,  belonged  to  it.  2^,  They  were  ordi- 
narly  noblemen  who  poflefled  it.  Nixt,  he  produced  the  extraft  of  a  let- 
ter out  of  the  books  of  Privy  Gouncell,  fent  by  the  King  to  them  in  1637> 
ordaining  the  Lord  Juftice-Grenerall  to  have  the  fame  precedency  which 
the  Lord  Ghieff-Juftice  in  England  poflefles,  who  is  primus  Judicum  pqfl 
regni  Cancellariumf  and  promifes  to  ratify  it  in  the  nixt  Parliament ;  but 
it  was  never  done,  and  fome  thinks  it  will  bo  decided  againft  Tarbet. 

No.  330,  p.       Modem  tempore. — ^At  this  fame  tyme,  Burnet  of  Graigmyle,  gives  in 

^  ^'  a  complaint  to  the  Privy  Gouncell,  againft  Sir  Alexander  Forbes  of 

Tolquhon,  for  praftifing  his  mother-in-law,  and  by  privat  and  indireft 

methods  procuring  from  hir  exorbitant  gifts  and  rings,  and  difpofitions 

of  what  otherwayes  would  befall  to  him. 

No.  331,  p.       9*  11)  &  12  FehHwrij  1680. — At  the  Griminall  Gourt,  proces  of  for- 
^^''  faultor  is  led  againft M^Dougal  of  French,  for  being  at  the  late  re- 
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bellion  in  June  laft,  (Grahame  of  Glaverhoufe  hath  gotten  a  gift  of  this 
forfaultor.)  The  probation  was  led  in  abfence,  conforme  to  the  110  Aft 
of  Parliament  1669 ;  and  for  fecurity,  the  witneiTes  to  the  execution  ware 
fwome.  They  ware  cited  by  found  of  trumpet  with  the  heraulds  and 
purfevants  with  their  coats  on ;  and  the  doome  of  forfaultor  being  pro- 
nonced  with  found  of  trumpet,  their  armes  drawen  in  colours,  ware  tome 
and  trampled  on  under  foot,  and  then  pofted  up  reverfed  dounward, 
and  they  declared  traitors,  by  found  of  trumpet,  over  the  Croce  of  Edin- 
burgh, and  their  armes  roTorfed  affixed  upon  the  faid  Mercat  Croce  and 
other  publick  places. 

10  Fehruarij  1680,— At  Privy  Councell  Thomas  Robertfon  and  15  or  No.  332,  p. 
20  mo  brewaxs  ware  fyned,  feme  in  500  m^s.,  foma  in  300  mKs.,  for  not 
brewing  fufficient  16  penny  ale,  and  not  giving  in  bonds  to  brew  conforme 
to  the  price  of  the  viftuall,  and  to  buy  vi£hiall  by  weight ;  tho  it  was  re- 
prefented  in  the  debate,  that  the  buying  by  meafure  was  eftabliihed  by  AGt 
of  Parliament,  and  fo  it  could  not  be  altered  by  any  Aft  of  Privy 
Councell.  (  Vide  Jiipra^  page  106.)  Item^  Peter  de  Bruis  Flandrian  gave 
in  a  complaint  againft  the  Earle  of  Winton  anent  the  building  of  a 
harbor  at  Cockeny,  craving  that  the  Lords  of  Privy  Councell  would 
nominat  fome  to  vifit  it,  and  vifit  his  pains,  and  modify  againft  the  Earle 
accordingly.  The  Lords  at  firft  named  a  committee,  but  therafter  they  re- 
mitted it  to  the  feffion,  the  judge  ordinar,  to  be  fummarly  difcuft  by  them. 

19  Fehruarij  1680. — Gordons,  elder  and  younger  of  Earlefton,  Gordon  No.  349,  p. 
of  Crachelay,  and  Binnie  of  Dalvenan,  are  forfault  in  abfence,  and  ther 
armes  tome  and  pofted. 

23  et  25  Fehruarij  1680.— At  the  Criminall  Court  the  abfents  No.  359,  i». 
from  the  King's  hoft  in  June  laft,  to  the  number  of  35  gentlemen 
of  Fyffe,  are  now  pannelled.  iVbto, — This  is  not  the  third  part  of  theffe 
who  ware  abfent  in  this  fhire  of  Fyffe,  and  ther  is  another  indytment 
raifed  againft  the  reft.  (  Vide  more  of  them  perihued  infra^  page  146.) 
They  proponed  firft  generall  defences ;  and  Alledged,  That  they  having 
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put  out  their  militia,  they  ware  not  in  law  tyed  to  attend  in  perfon,  the 
Parliament  having  confented  to  the  militia  in  place  of  that  lerritode. 
This  was  not  fuftained.  2^,  Alledged,  The  proclamation  calling  them 
out  was  not  puhlifhed  at  the  feverall  mercat  croces,  as  it  expreffly  bears 
and  appoints.     Anfwered,  Their  privat  knowledge  fupplyed  that  defe&. 

Their  particular  defences  founded  on  Q>ecialitie8,  ware  firft, — That  feme 
ware  then  fick.     But  the  Lords  fimd  teftificats  from  minifters,  phyfitians, 
officers  of  the  army,  &c.  not  fufficient,  without  witnefles  ware  adduced  by 
ane  exculpation,  for  tejlihus^  mm  te/limonm^  eft  credendum.    (See  in  a  4^ 
manufcript,  pag.  13,  a  pleafant  ftory  in  Philip  ComiruBUi^  how  Lewis  the 
XI  of  France  fyned  fome  gentlemen  for  flieing  from  his  hoft  againft  the 
Duke  of  Burgundie ;  and  they  offered  to  prove,  others  ware  Ipared  who 
fled  9  miles  furder  off  then  they  did.)     2^%  Though  phyfitians  pretend  a 
priviledge  not  to  teftify  upon  fouU  and  confcience,  yet  the  Juftices  de- 
clared they  would  rejeft  all  teftificats  that  wanted  it.    Nixt,  It  was  al- 
ledged  for  fome,  that  they  ware  paft  the  age  of  60.     This  was  found 
relevant,  they  proving  it  inftantly,  providing  they  had  fent  out  their  beft 
horfes  and  their  beft  men  weell  appointed.    3^,  Some  pretended  they 
ware  officers  of  the  militia,  and  went  out  with  it,  or  that  they  had  lands 
in  another  fliyre,  and  anfwered  ther.     Thir  ware  found  relevant.     4^, 
Hay  of  Balhouffie  founded  his  defence  on  a  pafle  to  retume,  from  the 
Marquis  of  Montrofe,  his  fuperior  officer.    Anfwered,  He  not  being  in 
the  King's  guard,  Montrofe  was  not  his  officer.    2^,  Commanders  have 
no  power  to  give  them  licence  to  defert,  elle  the  halfe  of  the  army  may 
be  difiniffed  thus.  •  .  . — 5^,  AUedgedfor  Aytonoflnchdamie,  thathewas 
in  recenti  lu&Uj  his  only  fon  having  been  killed  fome  few  dayes  before,  upon 
a  miftake,  as  if  he  had  been  one  of  the  Archbifchop  of  St.  Andrews  his  mur^ 
derers,  which  he  was  not ;  and  Novella:  Per  novem  dies  turn  inquietetur  qui 
proximifun'M  duxerat.    6**,  Some  pretended  ther  wives  ware  then  lying 
dangeroufly  fick,  or  neir  the  time  of  ther  delivery,  or  that  ther  wives  oppofed 
and  contradifted  ther  going.     This,  in  law,  is  not  relevant.     7^  It  was 
alledged  for  others,  that  ther  houfes,  ther  armes,  and  ther  horfes,  ware 
robbed  and  plundered,  and  fo  they  nather  could,  nor  ware  oblidged  in 
law  to  go  on  foot ;  and  they  could  not  at  that  tyme  get  other  hor&e  to 


1680.  OF  SCOTISH  APFABRS.  256 

buy,  they  being  all  picked  up.  Becaufe  tber  was  a  prefumption  of  limula- 
tion  in  this  robbing,  that  it  was  caufed  to  be  done  by  themfelves,  or  at 
leift  by  ther  wives,  to  hold  them  at  home  ;  theirfor,  the  Declaration  was 
proffered  to  them,  as  a  teftification  of  their  loyalty,  if  they  took  it  But 
fundry  of  them  declined  it,  and  offered  to  purge  themfelfes  upon  oath  that 
ther  was  no  coUufion.  Yea,  fome  apprehended  that  ther  defence  upon 
iickneffe,  at  fuch  a  tyme  as  this,  might  be  fimulat.  8^^  Some  denyed 
they  ware  heritors,  and  fo  ware  not  oblidged  to  attend  with  the  gentry. 
The  Advocat  craved  they  might  then  renunce  all  their  heritage  to  the 
Eang,  ad  remanentiam.  Anfwered,  They  ware  dot  oblidged.  Beplyed, 
Wher  one  is  perihued  for  taxation,  and  denies  he  is  ane  heritor,  then  the 
Lords  of  Seffion  oblidges  him  to  renunce.  9S  Some  alledged  they  ware 
only  appearand  heirs,  and  not  infeft,  and  ware  in  pofleffion  of  nothing, 
but  all  was  lifrented.  Anfwered,  The  right  of  apparency  forfaults  by 
the  69  Aft  of  Parliament  in  1540 ;  and  fo  the  King  hes  right  to  what 
they  might  fucceid  to.  I  hear  wheir  ther  was  a  lifrenter  and  a  fiar,  the 
fiar  was  found  liable  to  attend  the  King's  hoift,  and  bear  the  expence  of 
lending  men  :  yet  it  would  feeme  much  more  SBquitable  that  the  lifrenter 
who  poflefles  ihould  be  liable  for  the  onera  fundi  realia  then  the  fiar.  IQ^, 
Alledged  for  ibme.  They  ware  only  wodfetters,  or  only  poflefledjV^r^  mariiij 
or  by  the  courtefy  of  Scotland,  wher  they  had  married  ane  heretrix,  and 
fo  ware  not  heritors.  Anfwered,  Since  the  law  was  fo  courteous  as  to 
give  them  the  courtefie,  they  ought  to  be  fo  difcreet  and  thankfull,  as  to 
dfifend  the  law  and  their  oune  country,  and  a  courtifier  was  jure/eudali 
et  difpqfiUone  jurisy  vqfalltis  pro  tempore j  et  ad  tempos  ;  and  fo  was  liable  to 
all  fervices.  Queritury  If  a  blench  waffall,  who  payes  his  reddendo  pro 
omm  alio  onere^  may  plead  exemption  from  hofts  and  raids?  certainly  he 
cannot.  11^  It  was  alledged  for  fome.  That  they  had  no  inheritance,  but 
only  fome  burrow  crofts  and  ruides,  and  within  100  tb.  Scots  of  yearly 
rent,  and  fo  ware  not  bound  to  goe  out  in  perfon  with  the  heritors,  their 
rent  not  being  able  to  fuftain  them  as  horfemen.  Though  they  fhould 
goe  and  proteft  their  oune  property,  yet  this  exception  feemes  very  rele- 
vant. I  hear  the  Lords  affoilzied  them  whoffe  heritage  wAs  within  300 
mks.  yeirly,  as  not  being  able  to  keep  a  horfe  on  that  rent.    But  what  if 
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they  have  a  good  fortune  aliunde  in  money  ?    Some  make  a  100  lb.  Scots 
of  valued  rent  the  rule ;  and  if  they  have  under  that,  then  they  are  not 
oblidged  to  attend  hods  and  raids.    The  old  criminall  adjoumall  books 
mention  fundry  excufes  for  fuch  as  abfented  themfelfes  from  hoifU  and 
raids.     12^,  Some  alledged  they  ware  merchants  and  burgeffes  within  a 
brugh  royall,  and  watched  ther.     Anfwered,  Since  they  ware  landward 
heritors,  they  ought  ather  re/utare /eudum^  or  elfe  ferve  the  King  for  their 
land.    The  bourgefles  of  Paris,  and  officers  of  the  Parliament  ther,  are 
exeemed  from  Ban  and  Arriere-ban  ;  (which  is  ihe  attending  the  King's 
boil;)  fee  Claude  Ferriere's  Traitee  des  Fefs,  page  18.     13^,  It  was  con- 
tended for  fome,  that  it  was  res  ha&enus  judicata^  for  they  had  been 
fummoned  to  the  Circuit  at  Couper,  and  had  ther  gotten  ablblvitors. 
Anfwered,  The  dyet  ther  was  only  deferted,  and  that  hindred  not  the 
raifing  of  new  letters.    Replycd,  It  was  more  then  a  deferting,  for  it  pro- 
ceeded upon  triall  of  the  relevancy  of  their  excufe ;  and  being  found  juft 
and  proven,  it  was  admitted,  and  they  aflbilzied.    14^,  Alledged  for  fome 
that  ware  abfent  from  the  bar,  that  they  ware  lying  fick,  or  that  they  ware 
dead  iii^e  June  laft,  or  that  they  ware  within  16  years  of  age ;  for  the  law 
condefd^ends  on  all  heritors  betuixt  16  and  60.    But  thefle  ware  repelled 
as  not  inftantly  verified,  and  they  ware  fyned*     15^,  Some  alledged,  as 
FordeU  Henderfon,  &c.,  that  they  ware  of  unqueflionable  loyalty,  but 
ware  unable  to  travell  on  horfeback,  for  the  gout,  gravell,  &c.,  but  they 
fent  one  more  fufficient  then  themfelfes.    Anfwered,  Their  ferving  per 
Jtib/lUutum^  did  not  exoner:  (which  fee  debated  by  Craig,  diegeji  1.  libri  3, 
Fbudorum  in  principio.)   16%  For  lindfay  of  DowhiU  alledged,  that,  by  a 
command  of  Privy  Councell,  he  was  ordered  to  attend  them  and  their 
dyets,  at  the  fame  very  tyme  that  the  heritors  ware  called  out.    Anfwered, 
Po/leriara  derogant  prioribus^  and  the  proclamation  calling  the  heritors  out^ 
Was  after  that  aft  of  Privy  Councell,  anent  him;  and  he  fhould  have 
obeyed  the  lafl.    Beplyed,  Their  proclamation  was  only  generall ;  their 
'  order  for  his  appearance  under  the  paine  of  10,000  merks,  (which  was  un- 
certain when  they  might  call  for  him,)  was  Ipeciall,  and  in  totojure  generi 
per  Jpeciem  derogatur :  JL.         D.  de  Regulis  Juris. 

Befydes  the  forfaid  remarks,  having  got  ane  fummary  Abbreviat  of  the 
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defences  and  debate,  with  the  Interlocutors  following  tberon,  as  they  are 
recorded  in  the  Criminall  AdjoumaJl  Books,  I  thought  fitt  to  infert  them 
alfo  for  the  more  fuperabundance  here.  The  firft  generall  defence  is,  that 
the  4^  Aft  of  the  1  Parliament  King  James  I.  founded  on,  anent  the  re- 
futing to  inforce  the  King  againft  nottor  rebells,  moft  be  conftrued  and 
underftood  only  of  rebells  ather  convift  or  declared  fugitive ;  and  the  25 
A6t  2^  Parliament  James  11.  relates  only  to  weaponfhawing.  2"^,  That 
the  proclamation  was  not  intimat  to  the  heritors  and  hedges  at  the  Mercat 
Croce  of  the  head  brugh  of  the  (hire  of  Fyffe.  3^  That  the  forfaids  old 
Afts  ware  made  when  the  King  had  nather  Handing  forces  nor  militia ; 
but  now  having  both,  the  fubjefts  ought  to  be  exonered,  and  the  faids 
Afts  not  be  founded  on.  4^,  The  King  hes  indemnified  feverall  crymes, 
except  thofle  who  did  not  aifift  his  holt.  But  they  who  fent  out  ther  fer- 
vants  and  horfe  did  affift,  &c.  and  fo  are  pardoned,  and  cannot  be  per- 
Ihued.  5^,  They  founded  on  a  letter,  aJledged  written  by  the  Chancelor, 
in  name  of  the  Secret  Councill,  allowing  fuch  heritors  as  ware  valetudi- 
nary, wanted  horfes,  or  had  any  other  reafonable  excufe,  to  ftay  at  home 
and  guard  the  country. — Thir  5  generall  defences  ware  all  repe^d. 

Then  they  came  to  the  fpeciall  defences  ;  and  it  was  alledged  for 

Bouffie, — That  he  attended  the  hoft  with  fervants  and  horfes,  weell 
armed;  but  being  valetudinary,  he  procured  a  pafle  and  licence  to  retume 
home,  and  left  his  horfes  and  fervants  in  his  Majefty's  fervice. 

Hamilton  of  Eilbrachmont's  defence  is, — That  his  horfes  ware  robbed 
from  him  by  the  rebells,  and  his  fervants  ware  iick;  yet  he  fumilhed  him- 
felfe  with  horfes,  and  followed  the  Fyffe  heritors  to  have  ferved  the  I^ng, 
but  they  ware  returning  after  the  viftory ;  and  he  offered  to  take  the 
Declaration. 

Lawof  Brunton's  defence  was, — ^That  he  was  fick  and  bedfaft  all  the  tyn^ e. 

Naime  of  Litle  Friertoun's  defence  was, — Sicknefle,  and  that  all  his 
eftate  was  liferented  by  his  mother. 

For  Lundy  of  Stratherlie, — ^That  his  horfes  ware  robbed  by  the  rebells ; 
and  he  was  content  to  take  the  Declaration. 

Sir  James  Sinclar,  Einninmond's,  and  Balbimie's  defence  was, — Sick- 
neffe  all  the  tyme  of  the  hoft. 

2k 
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Beaton  of  Bandon*s  defence  is, — His  ladie*s  dangerous  ficknefle,  his  fend- 
ing  his  fervants  and  horfes  to  the  armyi  and  his  taking  the  Declaration. 

Fordell  Henryfone's  defence  is, — Corpulency,  infirmity,  and  inability  to 
mount  a  horfe  without  help,  or  to  abide  the  fatigues  of  a  camp,  and  that 
he  fent  fervants  and  horfes. 

Melvill  of  Caifingraye's  defence  was, — ^A  licence  from  the  captain  to  flay 
at  home,  his  lady  being  tick,  and  he  wanting  horfes. 

Durhame  of  Largo*s  defence  is, — ^Hishorles  ware  robbed  by  the  rebells; 
he  ofiered  to  refcue  them  by  force,  or  to  redeime  them  with  money,  but 
could  not  have  them.  He  ofiered  to  give  his  oath  that  this  was  not  col- 
luiion  ;  but  refufed  to  take  the  Declaration. 

Cowan  of  Corflon's  defence  is, — His  horfes  ware  taken  away ;  he  is 
no  heritor,  but  only  pofleflbr  and  fa6lor  of  ane  eftate  for  his  oune 
payment,  and  the  payment  of  other  creditors;  but  he  refufed  the  Declara- 
tion. 

Balcanquall  of  that  Dk's  defence  was, — That  his  horfes  ware  robbed ; 
but  fhunned  to  take  the  Declaration,  for  fear  of  difquiet  from  his  wife. 

Naime  of  Sanfurd's  defence  is, — That  he  fent  his  fervants  and  horfes ; 
and  being  a  captain  of  foot,  he  endevored  to  conveen  his  company,  but 
none  coming  fave  ten,  his  collonel  adjoyned  them  to  another  company ; 
and  fo  his  horfes  being  gone  before,  he  could  not  get  himfelfe  fumifhed 
tymeoufly  with  others :  and  he  refufed  the  Declaration. 

Moncreiff  of  Reidie's  defence  is, — ^That  his  ladie  being  fick,  he  fent  ane 
expert  fouldier  with  his  horfes,  who  ware  accepted  of;  and  he  had  offered 
to  goe  himfelfe  if  they  had  not  been  receaved ;  but  he  refufed  the  De- 
claration. 

Weymes  of  Glennifton's  defence  is  the  fame  with  Sanfurd's. 

Young  of  Kirkton's  defence  is, — His  ladie's  dangerous  ficknes,  and  bitter 
curfes  if  he  fliould  leive  hir ;  and  the  appearance  of  abortion  upon  his 
offering  to  goe  from  hir ;  but  he  refufed  the  Declaration. 

Murray  of  Pitlochie's  defence  was, — That  he  bruiks  his  litle  eflate  by 
the  courtefie  of  Scotland,  and  the  air  is  on  life,  &c. 

For  Dr.  Sibbald — (See  phyfitians  exemption  by  the  Lnperiall  Laws,  toto 
titulo  Codice  de  Proffeffbribus  et  Medicis  libra  10,  titulo  52.)     The  Lords 
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inclined  to  think  any  eminent  phyiitians  ware  exempt  as  to  perfonall 
attendance,  but  thefle  who  ware  falariat  to  attend  the  army,  only  they 
fhould  have  fent. 

For  Muirhead  of  Linhoufe — It  was  alledged  he  was  within  14,  and  fo 
pupill,  and  could  not  goe,  not  being  fencible.  Yet  fome  thought,  in  itrift 
law,  his  tutors  fliould  have  fent  out  a  man  for  the  land,  even  as  one  that  is 
paft  60  ihould  doe. 

The  Interlocutors  ware  as  follows : — The  Lords  Juftice-General, 
Juftice-Clerk,  and  Commiflioners  of  Jufliciarie,  having  conlidered  the 
libell  and  debate  forfaid,  they  repell  the  1ft,  3d,  and  4th,  generall 
defences  ^mpliciter ;  as  alfo  they  repell  the  2d  generall  defence,  in  refpeft 
of  the  intimation  made  by  my  Lord  Newwark,  at  the  rendezvous  of  the 
Militia,  conforme  to  the  tenor  of  the  proclamation,  and  of  his  appointing 
a  rendezvous  of  the  heritors  at  Levin ;  which  accordingly  was  keept  by  a 
great  part  of  the  heritors.  And  as  to  the  5^  defence,  founded  on  the 
Chancelor's  letter,  the  Lords  fuperceeds  to  give  determination  theirupon, 
as  it  is  propofed  in  generall  for  all,  referving  to  themfelfes  to  determine 
theirupon,  as  occurs  in  particular.  As  alfo,  they  find  the  defence  pro- 
poned for  Thomas  Hay  of  Bouffie,  founded  od  the  pafle  alledged  on, 
relevant  to  aflbilzie  him  ;  and  remits  the  famen  to  the  knowledge  of  the 
affife.  They  alfo  find  the  defences  proponed  for  Robert  Hamilton  of  Kil- 
brachmont,  James  Law  of  Brunton,  Mr.  Alexander  Naime  of  Litle  Frier- 
toun,  Lundie  of  Stratherly,  Sir  James  Sinclar  of  Kinnaird,  Einninmont 
of  that  nk,  David  Beaton  of  Bandon,  Sir  John  Henderfon  of  Fordell, 
Robert  Balfour  of  Balbimey,  James  Melvill  of  Caffingray,  &c.  relevant. 
As  alfo,  finds  the  defences  proponed  for  Alexander  Durham  of  Largo, 
Charles  Cowan  of  Corfton,  David  Balcanquall  of  that  Ilk,  Alexander 
Naime  of  Sanfuird,  George  Moncreiff  of  Reidie,  and  David  Weimes  of 
Glennifton,  relevant  only  to  alleviat  the  puniihment,  though  not  in  toium 
to  elide  the  libell,  according  to  his  Majeftie's  gracious  letter.  Then  the 
Lords  repelled  the  defences  proponed  for  James  Young  of  Eirktoun,  and 
Murray  of  Fitlochie ;  and  therfor  fyned  them  in  two  years  valued  rent. 

Largo,  Corfton,  and  Balcanquell,  ware  unlawed  in  one  year's  valued 
rent.     Sanfuird,  Glenifton,  and  Reidie,  ware  amerciat  in  halfe  a  year's 
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valued  rent. — The  dyet  was  deferted  as  to  Howbume  of  Menftrie,  and 
Gideon  Murray  of  Pitkeirie,  and  others,  it  appearing  that  they  ware  paft 
the  age  of  60;  fo  ther  is  finall  roume  left  for  that  qusBftion,  whither 
anrmsfexagefimus  inchoatus^  (as  being  in  materia  Javorabiliy)  will  excufe, 
or  if  they  moft  be  60  complet. — The  Declaration  was  offered  to  none 
whoflTe  defence  was  iicknefle,  or  who  had  any  other  defence  that  put  them 
beyond  a  poffibility  of  attending.  Vide  in/roj  page  142,  at  the  6^  of  March 
1680 ;  the  Louthian  gentlemen  who  ware  abfent  are  pannelled,  and  the 
priviledge  of  Advocats  exemption  from  raids  and  hofts  is  debated. 

No.  363,  25  Februarij  1680. — There  being  a  great  clamor  and  outcry  againft 

the  extortion  ufed  at  the  Ghancellary,  the  Lords  appointed  a  viiitation  to 
be  made,  and  the  Begifter,  &c.  to  try  the  abufes  and  exorbitant  exaftions 
ther.  George  Cockbum,  the  Depute,  would  not  byde  the  tryall ;  and  fo 
Sir  William  Ker  placed  John  CampbeU  the  wryter  theirin.  Some  de- 
mand why  they  pafle  free  for  byganes,  feing  we  hang  men  for  very  finall 
thifts  ?     See  more  of  this  alibi. 

No.  368,  28  Fehruarij  1680. — The  Lords  fyned  John  Inglis,  advocat,  for  beat- 

^'  ^    '         ing  Captain  Gideon  Murray,  and  calling  him  menfwom,  in  500  mts., 
and  ordained  him  to  goe  to  prifon  and  to  crave  pardon. 

No.  370,  2f^  et  5f^  Martijy  et  diehus  fequentHmsy  1680. — At  Privy  CounceU,  a 

complaint  was  given  in  by  Mr.  Forbes,  one  of  the  Begents  of  the  Colledge 
of  Aberdeen,  againft  the  Bifchop  of  Aberdeen  and  one  Mr.  Midleton, 
alledging  the  Bifchop  had,  by  terror  and  concuffion,  influenced  the  elec- 
tion of  the  Principall,  and  limited  the  freedome  theirof,  and  procured 
Mr.  Midleton  to  be  chofen  :  vide  tittUum  D.  de  Concuffione.  Anfwered, 
The  Bifchop,  by  the  ereftion  and  foundation  of  the  Colledge,  is  authorized 
to  overfee  the  eleftions,  and  he  did  nothing  but  what  is  agriable  to  law, 
et  qui  jure  Juo  utitur  neminijacit  injuriam :   L.  2>.  de  RegtUis  Juris. 

2^,  Upon  the  proclamation  mentioned  ^f/pra  in  December  laft,  page 
106,  anent  weighing  the  bear,  &c.,  the  Lords  of  Councell  declared  they 
would  fyne  the  tavemers  if  they  fold  two  pence  ale ;  and  they  are  or- 
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dained  to  take  only  ale  from  one  brewar,  &c.  Wheirupon  fundrie  of 
th^m  gave  in  a  bill  to  the  Privy  Gouncell,  craving  a  reftification  theirof. 
As  alfo  fome  of  them  came  in,  and,  of  ther  oune  confent,  engadged  to 
buy  no  bear  this  year,  but  'what  they  fhould  give  two  marks  for  every 
three  ftone  of  barley-bear,  and  two  (hillings  fterling  for  every  three 
ftone  of  rough,  (which  compting  fifteen  ftone  to  a  boll,  tho  it  will  be 
more,)  and  this  makes  about  ten  merks  for  the  boll  of  the  one,  and  ten 
(hillings  of  the  other. 

3**®,  They  made  the  Aft  difcharging  the  killing  of  wild-fouU,  and  all 
hunting,  banking,  and  fifching,  without  licence  from  the  Mafter  of  the 
Grame  for  the  (hires  therin  nominat,  which  will  lay  a  foundation  for 
fyning. 

4^,  The  A&  for  repoflefiing  Campbell  Earle  of  Caithnefle  unto  the 
peaceable  right  of  that  e(tate,  and  that  they  (hould  fumi(h  him  meat  and 
drink  as  he  travels  thither. 

5^,  The  5500  men  to  be  modelled  furth  of  the  militia :  (de  quofupra.) 

6*®,  An  Aa  difcharging  the  importation  of  brandee,  mum,  Brunfwick- 
beer,  &c. ;  and,  after  the  firft  of  November  nixt,  not  to  be  drunken,  as 
taking  money  out  of  the  country,  and  hindring  the  confumption  of  our 
oune  beer.  It  is  feared  this  may  be  only  a  de(igne  to  palliat  a  monopoly 
of  the(re  liquors. 

7S  The  four  diftrifts,  or  tetrarchies,  of  the  Hielands,  viz.  Argile, 
Athol,  Huntly,  and  Seaforth,  and  each  of  them,  gets  £500  fterling  per 
annum  to  keep  them  quiet ;  a  fifth  is  added,  viz.  the  Earle  of  Murray,  by 
a  letter  from  the  King,  dividing  Huntlie's  jurifdi6lion  in  two,  as  too 
large ;  and  they  are  all  declared  liable  for  the  dammage  and  depredations 
(hall  be  done  within  ther  refpedive  bounds.  But  thefle  great  men  will 
not  be  very  acceffible. 

6^  Martij  1680. — At  the  Griminall  Court,  fome  heritors  of  the  three  no.  371, 
Louthians  ware  pannelled  for  abfence  from  the  King's  hoift.  James  Eleis  of  ^'  ^^  ' 
Southfyde,  Durhame  of  Duntarvie,  and  many  others,  ware  fyned,  fome  in 
1000  marks,  fome  in  300  marks,  fome  in  more,  fome  in  lefle,according  to 
their  valued  rent ;  and  the  Lords  proceeded  with  moderation  eneugh. 
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2.  In  Mr.  William  Cheifleye's  cafe,  as  heritor  of  Cowbume,  the  defence 
of  his  being  a  member  of  the  CoUedge  of  Juftice  was  proponed  by  him^  to 
exeeme  him  from  perfonall  attendance  at  the  King's  hoift,  and  was  re- 
pelled, as  I  hear ;  ^  but  it  was  nather  fully  debate,  nor  the  A&s  in  ther 
favors  fliowen;  and  theirfor  the  Criminall  Lords  continued  the  dyet 
againft  Mr.  Thomas  Lermont,  Mr.  James  Hunter,  and  the  other  advocats 
who  ware  conveened  for  ther  abfence,  and  had  got  indytments  and  cita- 
tions for  that  effeft,  and  they  forboor  to  infill  againft  them. 

It  may  be  alledged  for  advocats  that  they  are  not  bound  to  attend  hoifts 
and  raids,  at  leift  in  perfon,  if  they  fend  a  horfe  and  a  man  in  armes 
for  them ;  and  ought  not  to  be  perfliued  for  abfence  theirfrom :  Prtmo, 
Becaufe  the  Roman  law  exeemes  and  priviledges  them,  ab  omnibus 
Jun&ionibus  provincialilms.  2^,  They  are  liberat  by  an  exprefle  Aft 
of  Sederunt  made  by  the  Duke  of  Chattelleraut,  Governor  in  1545.  3*"®, 
In  June  laft,  the  Lords  fat  all  the  t^me  of  the  raid  and  campagne, 
and  fo  Advocats  could  not  warrantably  defert  their  clients  affidrs,  con- 
trare  to  their  oath  defidelij  and  of  attending  the  Lords.  4*<>,  By  A&» 
of  Secret  Councell  then  made,  the  CoUedge  of  Juftice  ware  lifted  unto 
a  company  to  help  to  guard  the  toun  of  Edinburgh,  and  they  choiced 
their  captain,  lieutenant,  and  other  officers,  and  got  armes  from  the 
Caftle,  and  merched,  and  drew  up,  and  ufed  dilbipline. 

No.  372,  Eodem  tempore. — At  Exchequer  Sir  D.  Carnegie  of  Pittarrow  perfhues 

^'  the  Montrofe  burgefles  for  6  pence  of  every  pint  of  brandee  fold  and  re- 

tailled  by  them,  and  which  was  due  to  his  brother  James  as  fhireff-depute 
ther.  Alledged,  by  the  Aft  of  Parliament  in  December  1673,  the  im- 
porter is  only  liable  for  that  impofition,  and  not  the  retailler  of  it. 

No.  373,  \  et\Q  Martij  1680. — The  Lord  Bargeny  was  both  thir  dayes  upon 

^'  the  pannell;   and  was,   after  much  debate,  continued  and  fent  back  to 

the  Caille,  on  pretence  that  the  Advocat  wanted  fome  of  his  materiall 


1  Nota. — This  makes  not  against  the  CoUedge  of  Justice ;  for  Mr.  W*  Cheislej  is  deprired 
from  being  a  W^ryter  to  the  Signet :   Vide  9upra,  p.  127. 
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witnefles  for  proving  the  indytment  againft  him.  As  alfo,  he  gave  in 
fome  additionaJl  articles,  anent  his  fumifhing  men  with  armes  to  the  late 
rebellion  :    See  his  dittay  befyde  me. 

13  Martij  1680.— The  Lord  Macdonald  boafts  Sir  W"  Sharp,  and  No.  a74,  p. 

143. 

threatens  to  cut  the  ears  out  of  his  head  for  delaying  to  pay  him  his  pen- 
fion,  albeit  the  Councell  had  put  a  flop  to  it ;  for  this  a  counceU  is  called, 
and  he  gets  a  moderat  rebuke. 

2^%  The  Chancelor  goes  for  London. 

28   Martij  1680. — Craigie   dyes ;    and,   8   ApriliSj    Mr.   Maitland  is  No.  376,  p. 
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made  Juftice-Clerk ;  de  qtio  vide  cUibi^  my  other  MS.  for  the  Seffion 
tranfaftions. 

8  Aprilis  1680. — ^At  Privy  Councell,  John  Kennedy,  apothecary,  and  No.  377,  p. 
one  Levifton,  a  merchand  in  Edinburgh,  are  fyned ;  the  firft  in  100  tb. 
Scots,  and  the  laft  in  300  merks,  (becaufe  he  had  no  licence,)  for  baptiz- 
ing ther  children  in  the  toune,  by  one  Mr.  Gilbert  Beull,  a  licenced  and 
indulged  minifter ;  tho  Mr.  A.  Turner  had  granted  his  permiffion  for  the 
doing  therof ;  for  which  he  was  alfo  rebuked  by  the  Archbifchop  of  S' 
Androis,  his  ordinary,  the  Bifchop  of  Edinburgh,  being  at  London  for  the 
tyme;  and  Mr.  Reull  is  lent  to  the  Baffe,  becaufe  he  knew,  by  his 
Majeftie's  indulgence,  they  are  reftri6ted  not  to  ufe  any  part  of  ther 
minifteriall  fiinftion  within  Edinburgh,  nor  tuo  miles  about  it ;  and  Mr. 
Turner's  confenting  cannot  excufe  him.  Theirafter,  in  May,  the  Secret 
Councell  was  willing  to  change  his  confinement  to  the  toun  of  Edinburgh, 
he  finding  caution  not  to  preach  in  private  ther ;  which  demand,  as  being 
contrare  to  their  principles,  he  refiifed  to  doe. 

Eodem  die. — James  Juftice  of  Eaft   Crighton  exhibits  a  complaint  No.  378,  p. 
againft  Hepbume  of  Humby,  for  contraveining  a  prior  Aft  of  the  Coun-  ^^^' 
cell,  and  teilling  up  a  grein  hard  before  the  faid  James  his  houfe,  which 
is  indeed  built  very  neir  the  march,  as  many  houles  of  old  ware  iituat. 
Humby  was  difmifled  with  a  rebuke. 
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No.  379,  p.       Eodem  die  et  6  Maij  1680. — Ther  ware  mutuall  libells  by  John  Sleich, 

1 44.  % 

proveft  of  Hadington,  and  Greorge  Cockburne,  bailzie  ther,  againft  one 
another,  for  verball  injuries  and  calumnious  expreffions.  It  was  referred 
to  freinds. 


No.  380,  p.       Eodem^  6  Maij. — The  S.  Councell  revocks  their  former  Aft  in  Feb- 

144. 

ruar  1677,  (fee  it  in  my  other  manufcript,  folio  278  in  calce^)  anent  the 
Admiralty  diftrifts,  and  allows  only  Pafles  to  be  given  by  the  Admirall 
and  his  clerk,  and  annulls  all  bygane  Pafles  otherwayes  ifliued  furth; 
which  is  hard,  being  done  in  the  faith  of  that  Aft. 

No.  382,  p.  3  Junij^  pqjl  meridiem. — At  Privy  Councell,  Bargeny  liberat,  he  find- 
ing caution  to  appear  when  called,  under  the  pain  of  50,000  merks. 

2^®,  The  names  of  the  officers  of  the  new  5500  men,  modelled  out  of 
the  militia,  ware  red,  and  the  King's  nomination  of  them  approven ;  and 
fix  houfes  in  the  weft  appointed  for  garrifons,  viz.  Craigie,  Blarquhan, 
&c. ;  and  the  King's  letter  declared,  where  he  gifted  forfaultors,  he  re- 
ferved  always  the  houfes  ftanding  on  the  forfault  lands  for  his  oune  pecu- 
liar ufe.  He  likewayes  gave  Generall  Dalzeell  a  commiflion  of  Jufticiary, 
with  the  advice  of  nine  others,  to  execute  juftice  on  fuch  as  ware  in  the 
late  rebellion  at  Bothuel  Bridge,  and  did  not  take  the  bond  within  the 
firft  of  January  lafl;,  which  day  was  limited  to  them,  and  clafled  the  feve- 
rall  delinquents  accordingly. 

3^,  The  toune  of  Innerkething  is  conveened  to  pay  a  fine,  becaufe  of  a 
Conventicle  lately  keeped  within  ther  toune.  Ther  defence  was,  that  the 
houfe  in  which  it  was  held  doth  not  belong  to  the  toune,  though  locally 
within  it,  but  holds  feu,  bears  burden  with  the  (hire,  and  is  not  countable 
to  the  tonne's  jurifdi£lion,  but  appertains  to  my  Lord  Dumfermeling  and 
Tuedale.     The  Secret  Councell  granted  them  diligence  to  prove  this. 

No.  385,  4  Junij  1680. — A  Councell  was  called  extraordinarly  upon  the  news  of 

^'  the  ryot  committed  by  fome  weemen  at  Queenfferry,  who  refcued  from 

fome  of  the  King's  forces  one  of  the  minifters  who  preach  at  the  Field 

Conventicles,  called  Mr.  Donald  Cargill,  and  one  Henry  Hall,  a  fewar  in 
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Teviotdale,  who  was  wounded  and  taken,  but  dyed  of  his  wounds ;  only 
their  papers  ware  leized  on,  and  a  new  covenant,  which  was  printed.  The 
Councell  fent  Generall  Dalzeel  with  a  party,  to  make  all  the  ftrift  inquiry 
he  could  to  apprehend  Cargill  the  minifter,  and  to  take  them  prifoners 
who  had  defended  them.     See  more  of  this  in  another  8vo.  MS. 

8  Junij  1680. — This  day,  a  letter  from  the  King  to  the  Seffion  was  red,  No.  386, 

rj      145« 

reannexing  the  nomination  of  the  clerks  of  the  Inner  Houfe  to  the  Begifter 
Office  again,  in  regard  the  former  letter,  in  Jullie  1676,  difjoyning  it  and 
giving  that  power  to  the  Lords,  was  obtained  when  ther  was  no  Begifter. 

Eodem  die. — The  Airs  of  Wrightftioufes  {de  quihusfupra^  6  Februarij^o.  388, 
1680,  p.  120)  craving  by  bill  that  their  witneiTes  might  be  examined, 
(they  being  old,  and  one  of  them  dead  iince  the  advocation,)  for  proving 
ther  contingency  of  blood,  feing  the  reft  might  likewayes  dy  before  the 
difcuiiing  of  the  advocation  from  the  macers  to  the  Lords :  The  Lords 
refiifed  the  bill,  becaufe  the  maflers  would  regard  no  teftimonies  of  wit- 
nefles  but  them  that  ware  examined  in  ther  oune  prefence.  It  was  moved, 
by  one  of  the  Lords,  that  the  maiflers  and  aiTeflbrs  might  convein  the 
affife,  and  in  their  prefence  might  take  the  probation  to  ly  in  retentisy  and 
proceed  no  fiirder.  This  was  alfo  refufed,  becaufe  the  advocation  ftand- 
ing  undifcufled  fuperceeded  all  procedor ;  and  the  roll  of  caufes  being  far 
advanced,  it  would  come  in  within  a  few  weeks,  and  the  teftificat  of  the 
witnefles  age  and  infirmity  did  not  bear  upon  foull  and  confcience.  This 
was  judged  by  fome  hard  meafur,  to  gratify  the  Erie  of  Murray. 

24  Novembris  1680. — The  advocation  againft  John  Thomfon,  the  air  No.  480, 
of  Wrightlhoufes  was  this  day  difcuft,  and  the  fervice  remitted  back  againe  ^' 
to  the  maiflers,  with  this  caution  to  the  inqueft,  to  fee  the  probation  be 
clear  as  to  the  contingency  of  blood ;  and  accordingly,  ^December  22d] 
the  inqueft  ferved  him  air,  tho  one  of  his  witneiTes  dyed  medio  tempore, 

10  Junij  1680. — ^At  Privy  Councell,  by  a  letter  from  the  King,  the  In-  No.  392, 
dulgence  was  dilcharged  within  12  miles  round  about  Edinburgh ;  with  ^* 
fundry  other  things,  which  fee  alibi  in  another  manufcript. 

2l 


266  fflSTORICAL  NOTICES  1680. 

Itern^  A  Gommiffion  of  Jufticiary  is  appointed  in  every  fliire  to  put  the 
Laws  anent  the  going  to  the  church,  and  all  the  other  ecclefiafticall  afts 
of  Parliament,  in  ftriQ;  execution. 

No.  394,        14  Junij^  et  mtUtis  diebus  feq.  1680. — ^At  the  CriminaU  Court,  many 
P'  Fyffe  gentlemen,  not  contained  in  the  former  lift  of  the  23  and  25  of 

Februar  laft,  (Jupra  p.  126,)  are  now  perfliued  for  their  abfence  from  or 
deferting  the  King's  hoft  laft  fummer.  It  was  proponed  for  one  Botmar, 
and  fome  others,  that  they  ware  intercommoned,  the  tyme  of  the  proclar 
mation  calling  furth  the  heritors  to  Bothuell  Bridge ;  and  fo  might  not 
goe,  not  haying  a  fafe  conduft ;  and  they  ware  not  fubjefts,  who  ware  only 
called  out,  and  they  could  fend  none,  feing  none  might  converfe  with 
them.  Anfwered  by  the  Advocat,  It  was  ex  propria  culpa  they  ware  in- 
tercommoned,  and,  nemo  debet  ex  fUt>  dolo  lucrari  ;  and  they  night  have 
applyed  to  the  Privy  Councell  to  goe.  Replyed,  They  are  now  indemni- 
fied for  the  faid  intercommoning,  and  it  ought  not  to  be  now  objefted,  or 
to  be  prejudiciaU  to  them.  The  Lords  would  not  fuftain  the  defence  as 
fufficient  to  aflbilzie  \\iem  Jimpliciter^  (which  was  thought  hard,)  but  only 
to  aJleviat ;  which  courfe,  alfo,  they  took  as  to  Alexander  Pitcaime  of  that 
ilk,  his  defence  of  being  a  merchand,  and  late  magiftrat  in  Edinburgh ; 
and  with  Mr.  Andrew  Hedderwek  of  Pitcullo,  who  alledged  he  had  fallen 
and  hurt  his  leg  a  litle  before,  in  refpeft  it  did  not  appear  but  he  might 
have  waited  on  the  hoft  for  all  that :  therfor,  they  ware  iyned,  but  not  to 
the  full  extent.   Calderwood  of  Pitleddy,  and  many  others,  ware  alfo  fined. 

No.  396,        17  JuTie  1680.— <^At  Privy  Councell,  the  5500  men's  order,  and  their 
p.  147.      rendevous  appointed. 

No.  404,       22  June  1680.— .At  Privy  Councell,  the  King's  letter  was  red,  making 
^'  the  Earle  of  Queenfberry  Juftice-Generall,  in  place  of  Tarbet ;  and  refer- 

ring the  abfents  from  the  hoft  to  the  Privie  Councell,  and  taking  the 
power  theirof  out  of  the  hands  of  the  CriminaU  Lords.  This  was  done, 
partly  becaufe  they  thought  they  proceeded  too  flowly  and  cautioully 
according  to  law }  but  what  mainly  influenced  the  change  was,  that  Mr. 
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Bobert  Martin,  Criminal-Clerk,  nright  not  get  all  the  benefit,  but  the 
Biihop  of  Edinburgh's  brother,  Mr.  WiUiam  Paterfon,  one  of  the  Clerks 
of  Privy  Councell,  might  get  a  fhare  of  it. 

Primo  Julij  1680. — At  Privy  Coimeell,  George  Clapperton  of  Wily-  No.  4i8, 
cleuch  is  ordained  to  exhibit  one  Penman,  a  laffe  of  14  years  old,  with  ^'  ^^^' 
whofle  mother  he  converfed  fcandaloufly,  and  did  not  educat  the  girle  ac- 
oordiiig  to  hir  means.  The  Lords  ordained  the  maid  (tho  fhee  compeired 
and  declared  hir  willingnefle  to  ftay  with  Clapperton)  to  be  placed  for 
3  moneths  with  one  of  the  minifters  of  Edinburgh,  that  during  that  tyme, 
fhee  being  free,  might  eleft  curators  and  choice  to  live  wher  (hee  pleafed. 

2  Jtdij  1680. — ^Robert  Baird,  late  dean  of  gild  of  Edinburgh,  &c.,  are  No.  422, 
perflraed  by  Mr.  John  Maitland,  mafter  of  the  game  in  Mid-Loiitfaian,  for  ^' 
eating  wild  foull,  contrare  to  the  late  A&,  of  Privy  Councell.     Alledged, 
Being  burgefles  of  Edinburgh,  they  are  not  oblidged  to  anlwer  before  the 
Ihireff,  and  the  toun  hes  a  privative  jurifdidion :  See  the  information  on  this. 

6  Juiij  1680. — This  day,  the  King's  Majefty  was  ferved  air  in  ipeciall  No.  424, 
to  the  lake  Duke  of  Lennox,  his  coufin ;  the  14  eldeft  Lords  of  the  Seffion  ^' 
ware  the  members  of  the  inqueft ;  and  the  Lord  Chancelor  was  Chancelor 
to  the  affife ;  the  4  maiflers  ware  judges :  this  was  done  to  make  a  right 
of  conveyance  of  that  eftate  (wherof  ther  was  not  much  left)  to  his  natu- 
rall  fone,  Dom  Carlo.  (See  Craig,  Feud.  pag.  110,  wheir  he  tells  King 
James  fucceided  to  the  Duke  of  Lennox  at  that  tyme.)  Some  called  this 
fervice  ridiculous  and  unneceflarie,  and  thought  the  jus  cortnuB  fupplead 
all  thir  (blemnities  in  the  King's  perfone. 

Eodem  die. — ^At  Privy  Councell,  the  Chancelor's  patent,  as  Duke  of  No.  424, 
Bokhes,  was  red ;  and  by  a  letter  from  the  King,  he  is  appointed,  as  Chan*  ^'      '^  ' 
celor,  to  be  firft  Prelident  of  the  Councell,  above  him  who  hath  that  title. 
By  another  letter,  the  Earle  of  Boxbrugh  is  admitted  a  Privy  Councallor. 

8  Julij  1680. — ^At  Privy  Councell,  the  Hyland  diftrias,  by  a  letter  No.  426, 
from  the  King,  are  fuQ>ended  and  laid  afyde  for  a  tyme,  in  refpeft  it  was  ^' 
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thought  the  Ring's  forces  might  keep  them  in  peace,  togither  with  the 
engagements  of  the  heads  of  the  Clans  for  all  that  lives  under  them,  con- 
forme  to  our  old  laws. 

No.  428,        9  Julij  1680. — ^At  Exchequer,  upon  a  letter  from  the  King,  a  peniion 

p  154  $  2 

is  paft'to  Mr.  John  Paterfon,  Bifchop  of  Edinburgh,  of  £100  fterling  per 
annumy  during  his  lifetyme.  /tern,  There  is  a  letter  from  the  King  red, 
fliewing  his  religious  and  pious  inclinations,  and  how,  to  defraud  the 
Bifchops  quots,  men  took  the  gift  of  defunfts  efcheats ;  theirfor,  he  ap- 
pointed  no  fuch  gifts  to  be  pad,  till  firfi  the  party  took  the  declaration. 
2****,  That  the  gift  ware  expreflly  burdened  with  the  quote ;  that,  by  fuch 
artifices,  the  Bifchops  might  not  be  difappointed  of  their  juft  dues. 

No.  429,  13  JtUij  1680. — At  Privy  Councell,  John  Dundas  of  Jervifton  was 
fyned  in  a  year's  valued  rent,  for  deferting  the  King's  hoft,  becaufe  he 
had  not  fully  proven  his  excufe,  viz.  That  he  had,  with  bad  ufage,  taken 
a  great  fwelling  in  his  legs. 

No.  434,        15  Sf  16  Julij  1680. — One  Niving,  the  mafter  of  a  (hip,  was  pannelled 
^'  [at  Criminall  Court]  for  ufing  fome  rafti  expreffions  againft  the  Duke  of 

York,  viz.  That  he  was  on  the  Popifti  plot  of  taking  away  the  King's  life, 
and  overturning  our  religion  and  government ;  and  that  he  was  to  con- 
fent  to  the  bringing  over  the  French  King  with  ane  army  into  Brittain ; 
and  that  he  had  come  himfelfe  to  Scotland,  to  make  a  Popifh  fadion  ther. 
This  was  fpoke  in  cups,  and  with  fome  qualifications ;  yet  he  was  con- 
veened  on  the  Afts  of  Parliament  againft  leeiing-makers  betuixt  the  King 
and  his  people ;  though  it  was  objeiSled  thefle  Afts  did  not  meet  this 
cafe,  he  neither  having  lyed  to  the  King  of  his  peeple,  nor  to  the  peeple 
of  the  King ;  and  at  the  moft,  it  was  but  fcandalum  magnatum  ;  and  in 
England  fuch  a  proces  would  be  laughed  at.  Yet  his  defences  ware  all  re- 
pelled, and  the  dittay  found  relevant,  and  the  libell  luftained  and  ad- 
mitted to  probation,  and  he  put  to  ane  afiize,  whereof  7  clenged  him,  and  7 
found  him  guilty ;  and  the  ballance  thus  ftanding  equall,  Frovoft  Binny, 
Chancelor  of  the  Affize,  found  him  guilty ;  albeit  the  dittay  was  nather 
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relevant  in  itfelfe  to  infer  the  pain  of  death,  nor  was  it  proven  againft 
him;  but  this  was  done  to  fright  England,  and  to  gratify  his  Royal 
Highnefle.  But  the  moderation  of  Lex  unic.  Cod.Ji  quis  Imperatori  male' 
dixerii  is  more  commendable,  and  fuch  a  praftife  ihould  not  be  {landing 
on  record.  It  is  true,  he  deferved  a  fevere  punilhment,  but  law  cannot 
ftreach  it  to  death.  The  prononcing  of  fentence  was  delayed  till  the  4'** 
of  Auguft ;  on  which  day,  they  ordained  him  to  be  hanged  on  the  18***  of 
Auguft  therafter.  But  the  Judges  knew  the  King,  by  the  Duke  of  York's 
mediation,  was  fending  a  remiifion,  at  leift  a  letter  converting  the  fen- 
tence to  banifhment,  and  confifcating  his  fhip  and  all  his  goods,  but  pre- 
ferring his  creditors  theirin  to  his  fifk.  See  my  Hiftorick  folio  manufcript, 
on  James  Skeen's  death,  in  December  1680,  p.  5. 

20  July  1680. — At  Privy  Councell,  Arthur  Forbes  is  perfhued  by  the  No.  438, 
Mafter  of  Salton,  and  one  Miftris  Gordon,  for  violent  taking  pofleffion  of  ^' 
a  houfe  wheirof  Ihee  was  wodfetter,  without  having  a  decreet  of  removing 
or  ejeftion;  wheirupon  probation  having  been  led,  the  Councell  found 
Arthur  in  the  wrong,  and  imprifoned  him. 

Item,  Ther  ware  mutuall  complaints  given  in  to  the  Councell  by  the  two 
Provefts  of  Perth,  Hay  and  Thriepland,  for  beating  one  another  in  the 
hy  ftreets  ther.  Threipland's  brother  was  reje6ted  from  being  a  witnefle, 
and  fome  who  had  told  before-hand  what  they  had  to  depone  ware  re- 
ceived cum  nota. 

26  Juiij  1680. — The  King's  cuftomes  are  fermed,  as  alfo  the  Stewartry  No.  443, 
of  Orkney ;  of  both  which  fee  in  another  manufcript.  ^' 

28  Jvlij  1680. — One  of  the  prifoners  brought  in  from  Moorkirk  with  No.  446, 
Rathillot,  wher  Cameron  the  feild-preacher  was  killed,  was  this  day,  at  ^* 
Privy  Councell,  tortured  in  the  boots,  he  having  been  a  chapman,  and 
carried  their  letters.     The  Bifchops  at  this,  as  a  fanguinary  cafe,  retired 
furth  of  the  Councell. 

Eodem  die. — ^2^%  Ther  was  likewayes  ane  Aft  of  Sederunt  made  anent  No.  447, 
notars,  and  a  motion,  that  the  Clerks  of  Seffion  ihould  all  be  admitted 


270  fflSTOEICAL  NOTICES  1680. 

nottars ;  which  was  thought  a  dilparagement^  feing  they  in  aHibus  officij 
are  more  trufted  and  credited  than  notars  are,  and  in  extrajadioiall  matten 
they  will  not  negotiate  as  nottars :  This  was  moved  to  bring  in  fome 
money  to  Laurence  Oliphant,  now  clerk  to  the  notars,  and  to  the  Begifter 
his  conftituent. 

3^,  At  Exchequer,  Alexander  Anderfon,  bailzie  in  Edinburgh,  was 
prseferred  to  Andrew  Bruce,  merchand,  in  the  efcheat  of  one  Biccarton, 
who  was  neireft  of  kin  to  Andrew's  firft  wife,  and  fo  laid  dame  to  a  3^  of 
the  conqueft  during  hir  tyme,  conforme  to  his  contraft-matrimoniall. 

No.  448,        29  Jtdy  1680.— At  Privy  Councell,  Fletcher  of  Salton,   Sinclar  of 
^'  Stevinfon,  and  Murray  of  Blackbarronie,  are  pannelled  for  feditiouily 

and  fa6lioufly  oppoiing,  at  leift  obftru^ting,  his  Majeftie's  fervice,  in  put- 
ting the  Afik  of  Privy  Councell  to  execution  for  levying  the  5500  men  out 
of  the  militia.  They  fhow  the  difficulties  and  fcruples  they  meit  with  in 
rendring  it  prafticaU ;  (which  lee  in  the  Informations.)  The  Councell  did 
not  fine  nor  imprifon,  as  Ibme  expe&ed,  but  only  rebuked  them ;  and 
upon  the  Gouncell's  aft,  ther  ware  charges  of  homing  direfted  againft  aU 
the  heritors  they  fufpefted,  charging  them  to  meet  and  ftent  thraoielfes 
according  to  their  feverall  proportions  of  thefle  5500  men.  Some  thought, 
in  a  matter  of  this  conceme,  the  Commiffioners  of  the  Militia  ought  not 
to  take  upon  them  to  lay  a  tax  upon  the  reft  of  the  gentry,  but  they  ought 
all  to  meet ;  for  quod  amnes  tangit  ah  omnibus  debet  approbari,  et  volenti 
feu  confentienti  non  Jit  injuria.  But  fince  the  State  finds  the  Commif- 
fioners fe  ill  to  manage,  the  whoUe  heritors  would  be  more  unbridled ; 
and  thir  charges  of  homing  ware  a  new  ftyle.    (  Vide  infra^  page  163.) 

No.  449,        30  July  1680. — ^D.  Hackfton  of  Bathillet  was  condemned,  and  that 
P-  ^^^*      lame  day  execute  in  a  moft  fevere  manner ;  which  fee,  with  many  remarks, 
in  an  o&avo  manufcript,  p.  191,  et  muUisfeqtientibusj  till  210. 
$  2.  Eodem  die. — At  Exchequer,  Lylle,  relift  of  Home  of  BeUita, 

and  James  Home  now  hir  hufband,  put  in  for  a  gift  of  tutorie-dative  to 
hir  children  of  the  firft  marriage,  in  name  of  Mr.  Hary  Hay.  Alexander 
Home  of  Sclaithouie  being  ferved  tutor  of  law  to  them,  compeirs  for  his 
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interefTe,  and  produces  his  gift.  Alledged,  It  is  null,  he  not  being  the 
neareft,  and  they  had  a  redu Aion  of  it  raifed ;  for  he  was  not  proximior 
agnaiusj  in  fo  far  as  he  was  only  related  to  them  by  his  mother,  who  was 
their  aunt  by  their  father,  which  is  cognation  and  not  the  agnatick  line. 
1.  InftituHo  de  legittime  Agnaiorum  iutela^  which  fays  exprefly,  AmittB  itue 
fiUus  nan  eft  tibi  agnatusyjed  tantum  cognatus.  The  Lords  of  Exchequer 
rejefted  the  tutorie-dative  as  long  as  the  fervice  of  a  tutor  in  law  ftood 
unreduced  and  untaken  away;  for,  as  tutor  te/lamentarius  prte/ertur 
tegittimoy  fo  tutor  legittimus  femper  excludU  dativum. 

31  Julij  1680. — The  Lords  of  Seffion  gave  their  confent  to  the  new  No.  453^ 
gift  of  impoiition,  granted  by  his  Majefty  to  the  Toune  of  Edinburgh  for 
22  years,  of  2  pennies  Scots  upon  eyery  pint  of  ale  fold  within  the  Toune  ; 
and  the  Advocats  (wheirof  few  ware  prelent,  being  the  laft  day  of  the 
Seffion)  being  called  in,  and  this  intimat  to  them,  and  they  not  protefting 
againft  it  nor  oppofing  it,  their  iilence  was  repute  for  a  fufficient  confent. 
The  reafon  the  Toune  required  the  aiient  of  the  Colledge  of  Juftice,  was 
in  refpe£t  they  had  the  Toune,  by  contra6t  in  1669)  oblidged  never  to  feek 
a  renovation  or  continuation  of  that  gift  on  the  ale. — The  new  gift  the 
Toune  hes  got  from  the  King,  is  of  2  mks  on  each  boll  of  malt,  and  not 
of  2  pennies  on  the  pint  of  ale,  as  the  former  ware. 

Eodem  die. — ^Mr.  W°^  Murray,  advocat,  having  offered  to  difcover,  ad  No.  454, 
levamen  et  esaneralianem  canfcientttBj  that  he  knew  his  brother,  the  tutor  ^' 
of  Stormont,  had  bribed  and  iuborned  witnelTes  in  Annandale  and  Sir 
Robert  Greighton  oHm  Murray's  a&ir;  the  Lords,  in  regard  he  was 
not  able  to  come  abroad  throw  indifpofition  of  his  feet,  ordained  3  or 
4  of  their  oune  number  to  goe  to  his  chamber  and  examine  him  es  officio 
Uierupon  ;  but  therafter  John  Murray  the  tutor  having  affured  the  Lords 
that  he  was  hypochondriack  and  melancholy,  they  appointed  him  firft  to 
be  vifited  as  to  the  condition  of  his  health  and  temper  of  his  body,  and 
he  was  found  to  be  furious  and  deeply  melancholy. 

Ndia. — See  in  another  manufcript  [A  2]  in  4to,  many  obferves  and  de-  No.  455,  p. 
ciiions  which  I  collefted  in  thir  moneths  of  June  and  July  1680 ;  but  not  ^^^' 
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knowing  their  precife  tymej  or  elfe  they  being  older  deciiions,  I  placed 
them  in  the  beginning  of  that  manufcript  to  page  23d  theirof. 

No.  456,  p.        4  Augyjii^  feu  fexiUis^  1680. — [At  the  Griminall  Court,]  Tuo  of  the 

162. 

prifoners  taken  by  Earlefliall,  at  Airdfmoffe,  with  Sathillet,  wher  Camron 
was  killed,  are  this  day  tryed,  and  fentenced  to  be  hanged  as  traitors  at 
the  GraflerMercat  in  Edinburgh,  without  any  other  rigor,  they  being  but 
mean  perfones ;  the  one  was  a  Galloway  man,  called  Malcolme,  the  other 
borne  in  Evandale,  called  Alifon,  or  Allanfon.  The  fentence  was  execute 
on  them  upon  the  13  of  Auguft  therafter. 

No.  457,  p.       5  Augti/ii  1680. — Duke  Hamilton  exhibited  a  complaint,  at  Privy  Coun- 

1 62. 

cell^  againft  one  FerguiTon  for  oppreflion  ;  for  he  being  employed  to  ferve 
[feize]  thoffe  who  ware  living  within  the  Duke's  regality,  and  had  been 
at  Bothuel  Bridge,  and  had  not  taken  the  Bond,  he  feized  on  fundry  who 
ware  moft  innocent ;  likeas,  he  refufed  to  (how  the  Duke  his  commiffion, 
though  he  oflFered  to  concur  with  him,  but  gave  him  irreverent  language. 
The  defence  was,  He  offered  to  prove  he  apprehended  none  but  luch  as 
ware  guilty.  This  being  admitted  to  probation,  it's  faid  he  hath  not 
proven  it. 

No.  458,  10  Augvfli  1680. — Alexander  Home  of  Sclaithoufe  gave  in  a  libell  to 

^*  the  Privy  Councell  againft  Lylle,  relift  of  Home  of  Bellita,  and 

James  Home  now  hir  hufband,  craving  hir  children  with  Bellita  might  be 
delivered  up  to  him  as  ther  tutor  in  law,  who  ought  only  to  have  the 
cuftody  of  them.  The  Lords  ordained  the  children  to  be  delivered  up  to 
him  as  tutor ;  albeit  they  ware  yet  but  young,  and  the  mother  offered  to 
intertain  them  gratis,  and  that  it  was  defired  they  might  be  permitted  to 
ftay  with  their  mother,  during  the  dependence  of  the  reduftion  they  have 
raifed  of  his  tutory,  as  only  being  neireft  cognat  and  not  dgnaius  per  vifi- 
lemJexumjuruEtuSy  as  the  Aft  of  Parliament  in  1474  requires,  all  which 
was  beer  repelled,  for  the  Bifchops  thought  it  unfit  to  concredite  the  care 
and  education  of  children  to  ther  mother  and  ftepfather,  fliee  frequenting 
conventicles,  and  he  refuiing  to  take  the  Declaration ;  otherwayes,  the 
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children  being  within  feven  years  old,  and  the  offer  to  feek  nothing  for 
their  intertainment,  ufe  fometjnnes  to  move  the  Lords  of  Seffion. 

19  Augtt/ii  1680. — Robert  Mein,  keeper  of  the  letter-poft  office,  is  No.  459, 
imprifoned  by  a  Committee  of  the  Privy  Councell,  for  publiihing  the 
News  Letter  before  it  was  revifed  by  a  Councellor  or  their  Clerk,  (tho 
he  affirmed  he  had  fhewed  it  to  the  Earle  of  Lithgow  before  he  divulged 
it.)  What  offended  them  was,  that  it  boor  that  the  Duke  of  Lauderdale's 
goods  ware  fhipping  for  France,  whither  his  Grace  was  to  follow  fhortly  ; 
which  was  a  miftake.     He  was  liberat,  after  a  day  or  two,  with  a  rebuke. 

1  Septembris  1680. — Mr.  John  Dickfon,  one  of  the  preachers  at  field  No.  460, 
Conventicles,  was  apprehended  and  put  in  prifon,   and   the   Councell 
inclined  to  fend  him  to  the  Bafle. 

5,  6,  and  7   O&obris  1680. — At  Privy  Councell^  ther  being  a  letter  No.  461, 

n    1  ftS 

from  the  King  to  perfit  that  modell  out  of  the  Militia  of  5500  men,  if  it 
was  agreable  to  law ;  and  the  Frelident  of  the  Seffion  being  put  to  it, 
tho  he  had  voted  for  it  before,  yet,  feing  the  bone  put  in  his  foot,  he 
waved  it,  and  told,  the  Lords  of  Seffion  was  the  King's  councell  at  law,  and 
the  wholle  Judges  ware  not  in  toune,  and  would  not  be  till  November  : 
and  fo  he  got  it  laid  alyde  till  then.  I  fuppofe,  the  Seffion  fhould  vote  it 
legall,  it  being  a  point  of  government  and  policy,  that  nether  will  make  it 
law,  nor  binding ;  and  it  will  be  dangerous  to  bring  up  this  praftife  of 
referring  to  the  Seffion,  and  not  to  a  Parliament ;  for  this,  in  proces  of 
tyme,  may  bring  them  to  be  adhibit  in  verifeing  all  the  King's  Afts  and 
Edifts,  (as  the  Parliament  of  Paris  ufes  to  do  ;)  and  being  of  the  King's 
nomination,  and  removeable  by  him,  they  will  not  dare  refiife  to  ratifie 
and  interinate  them. 

2^^.  By  his  Majeftie's  warrant,  ther  was  a  proclamation,  yet  extending 
the  gracious  favor  of  his  indemnity  to  all  that  had  been  at  Bothuel  Bridge 
in  armes,  and  would  yet  come  in  and  take  the  Bond  never  again  to  rife  in 
armes,  betuixt  and  the  1ft  of  March  nixt.  But  it  excludes  minifters,  heri- 
tors, prifoners,  and  ringleaders,  i.  e.  officers,  fautores^  and  upftirrers. 

2m 
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3^^.  Mr.  John  Waufe,  keeper  of  the  tolhuith,  got  a  fevere  reprooff  from 
the  Councell,  for  fufiering  one  of  the  weemen  to  efcape  the  prifon^  who 
had  affifted  Mr.  Donald  Cargil's  efcape  at  the  Queenfferrie,  in  June  laft ; 
with  certification^  he  fliould  not  only  he  depriyed  if  he  fell  in  the  like,  hut 
alfo  he  and  his  cautioners  moft  rigoroufly  perihued. 

4^.  The  outed  minifters  and  other  mafters,  teaching  grammar  within 
Edinburgh,  ware  filenced  and  difcharged  from  keeping  Latin  fchooUs, 
conforme  to  prior  a£ts  againft  them,  in  favors  of  the  High  Grammar- 
fchool ;  and  that  they  are  difaffefted  perfones,  and  refiife  the  Supremacy 
and  Declaration.     See  the  [4th]  Aft  of  Parliament  in  1662,  injine. 

5*®.  Bobert  Curry,  wryter,  being  bound  as  cautioner  to  prefent  a  man, 
imprifoned  upon  fulpition  as  one  of  the  rebells,  but  bailled  by  him,  at  this 
Councell-day ;  and  the  man  being  very  fick,  and  like  to  dy,  Bobert,  to 
exoner  himfelfe,  did  caufe  bring  him  from  his  oune  houfe,  carried  by  five 
or  fix  people  on  a  bed,  and  brought  him  to  the  Privy  Councell  doors, 
and  took  inftruments  on  his  prefentation  to  free  himfelfe.  The  Ghan^ 
celor  and  Councell  took  this  rude  and  cruell  ulage  of  the  poor  fick  man  fo 
iU,  that  they  commanded  Curry  to  prifon,  feing  he  might,  by  a  bill,  have 
reprefented  it,  and  gotten  himfelfe  liberat. 

6^.  Seton  of  Carrifton*s  2  daughters  raifed  a  libell  for  aliment  againfi; 
their  father  and  his  creditors.  The  Lords  confidering  they  ware  come  to 
age,  and  that  their  father  o£fbred  to  intertaine  them  in  his  oune  family, 
(tho  they  affirmed  he  had  ufed  them  mofi;  barbaroufly,)  the  Councell  re- 
ferred them  to  the  Judge  Ordinar,  and  recommended  to  them  to  goe  home 
and  fi;ay  in  their  father's  houfe. 

T^*.  One  Campbell,  acceflbry  to  the  murder  of  one  of  the  King's 
dragouns,  and  he  who  affixed  the  proclamation  at  Sanquhar,  in  June  lafl;, 
depriving  the  King,  was  examined  feverall  tymes  before  the  Councell, 
and  abydes  at  the  lawfulnefle  of  all  he  had  done. 

8.  Sundrie  lithgow-fliire  heritors  ware  conveened  for  abfence  from  the 
King's  hoft. 

9.  Ferguflbn,  whom  Duke  Hamilton  complained  o^  {fupra  5^  of  Au- 
gufl;,  p.  162,)  was  found,  after  probation,  in  the  wrong,  and  fo  was  im- 
prifoned; 
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2  Novembris  1680— At  Privy  Councell,  the  Duke  of  Albany  and  York  No.  462,  p. 
being  prefent,  there  is  a  letter  to  the  King,'  fubfcry ved  by  all  the  Privy 
Councelors  prefent,  rendering  the  King  moft  humble  thanks  for  the 
fiavor  of  fending  his  Royal  brother  amongs  them,  and  befeeching  to 
know  the  meafures  by  which  they  are  to  ferve  his  HighneiTe ;  and  that 
they  will  oune  and  aflert  the  lineall  fucceflion  of  the  Croun  to  the  utmoft. 
This  is  a  boaft  to  he&or  the  Houfe  of  Commons  and  generality  of  the 
Englifh  nation,  who  would  have  the  Duke  of  York  declared  incapable,  as 
a  Papift. 

This  fame  day,  the  Lords  of  Seflion,  and  fome  Advocats,  in  ther  gounes, 
went  doun  to  the  Abbey  of  Halirudhoufe,  and  payed  their  compliment  to 
the  Duke,  and  got  a  kiife  of  his  hands,  on  ther  knees. 

At  Privy  Councell  this  day,  the  Earle  of  Murraye's  fignator  for  being 
Secretary  to  his  Majelly,  (de  quo  mdeplura  alibi^  page  213,  in  an  8^  manu- 
fcript,)  in  place  of  the  Duke  of  Lauderdale,  was  red,  and  was  approven 
and  accepted. 

11  Novembris  1^80. — At  Privy  CounceU,  Sir  John  Scot  of  Ancrum  is  No.  4«8,  p. 
proceist,  for  fpeaking  reviling  and  opprobrious  words  of  the  King  and  his 
Privy  Councell. — Objedled  againft  Major  Murray,  one  of  the  witnefles, — 
He  could  not  be  receaved,  both  becaufe  he  was  the  Advocates  informer, 
and,  2^,  he  confefled  he  was  not  in  the  roume  with  him ;  and  fo  being 
only  in  the  nixt  roume,  and  overhearing,  might  eafily  miftake  words. 
The  Lords  admitted  him,  becaufe  the  Advocat  declared  he  was  not  his 
informer.  But  the  King's  Advocat  knew  weell  enough,  the  Major  (to 
evite  this)  had  informed  him  who  went  and  gave  the  Advocat  informa- 
tion of  it ;  fo  he  was  caiifa  cauftBj  and  the  mediat  informer. 

2^,  The  Laird  of  Brody,  and  fome  other  gentlemen  of  Murrayihire, 
are  conveened  before  the  Privy  Councell,  for  abfence  from  the  King's 
hoft  at  Bothuel  Bridge,  tho  the  Rebells  were  diflipat  before  they  could 
come  the  lenth  ;  only  they  had  not  attended  the  rendevous.  Brodie  was 
aflbilzied,  that  his  fSather  was  alive,  and  he  had  no  right  to  the  lands ;  yet 

'  See  this  letter  to  die  King  in  print. 
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it  was  knowen,  he  alone  was  in  polTeffion,  and  afted  as  heritor,  and  gave 
difcharges  to  the  tennents  ;  but  he  fwore  for  it.  They  thought  to  have 
griped  them,  becaufe  they  would  not  take  the  Declaration  againfl  the 
Covenant;  likeas,  in  their  ihire  meetings,  they  oppofed  the  Earle  of 
Murray. 

3^,  Ther  was  the  precognition  of  the  affair  of  the  two  Earles  of  Caith- 
nes :  it  was  referred  to  a  Committee.  They  complained  of  Glenurquhie, 
or  Earle  John,  that  he  had  abufed  to  cruelty  and  oppreffion  the  power 
the  Privy  Councell  had  given  him  of  fire  and  fword.  He  complained 
again  of  George,  that,  among  many  other  barbarities,  he  had  wilfully 
brunt  doune  the  Earle's  principal  manfion-houfe. 

No.  475,  p.        18  Novembris  1680. — At  Privy  Councell,    Greinhead,    Chatto,   and 

1  go 

fome  other  Tivedale  lairds,  being  perfhued  for  abfence  from  Bothuel 
Bridge  raid,  they  proponed  a  defence  on  the  General  the  Duke  of  Mon- 
mouth's paffe  and  exemption  to  flay  from  the  hoft.  The  Privy  Coun- 
cell found,  it  was  not  within  the  commiffion  and  power  of  any  G^nerall 
of  ane  army  to  difpence  with  men's  coming  to  the  King's  hoft ;  they  not 
being  his  fouldiers,  nor  under  his  dilpofe,  till  they  appeared  once  at  their 
cuUors  and  ftandart ;  and  if  he  might  licence  the  abfence  of  one,  why  not 
of  mo,  and  fo  of  all  ?  but  after  they  are  in  the  army,  he  might,  upon 
rational  excuie  of  ficknefle,  &c.,  grant  forlo£^  &c.  Yet,  in  regard  the 
Duke  of  Monmouth  was  a  ftranger,  they  excufed  thefle  Gentlemen  for 
this  tyme,  but  declared  they  would  not  fuftain  it  hearafter.  Ther  was 
ground  to  fufpe£t  their  licences  were  only  obtained  ex  pq/l  Ja3o. 

2^,  Balfarg  and  the  Lady  Bogie  perfhue  a  ryot  againft  William 
Strauchan,  a  creditor  of  Weymes  of  Bogies,  for  offering  to  poind  after 
a  fufpenfion  and  prote£tion  intimat,  and  that  ther  was  a  chamber- 
lane  nominat  by  the  Lords  to  manage  Bogie's  eftate  for  the  creditors 
behooff. 

3S  Sir  William  Wallace  of  Craigie  perfliues  the  new  toune  of  Air  for 
offering  to  choice  ther  oune  magiftrats,  wheiras  he  alledged  it  was  but  a 
brugh  of  barrony,  and  he  had  the  fole  power  of  elefting  ther  magiftrats. 
They  anfwered,  they  held  of  the  Prince  of  Scotland,  and  that  the  late 
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Craigie,  by  his  power  without  any  right,  fought  to  opprefle  and  inthrall 
them.  The  Councell,  after  probation,  found  Craigie  had  right  for  what 
he  clamed,  and  decerned. 

4^,  Ther  war  mutuall  libells  and  complaints  betuixt  Murray  of  Philip- 
hauch,  Shireff  of  Forres-fhire,  and  Urquhart  of  Meldrum,  who  commanded 
one  of  the  King's  troups.  The  Shireff  complained  [that]  Meldrum  ufurped 
jurifdiftion  in  his  Shirefdome,  and  excluded  him  from  fitting  with  him, 
without  any  power  from  the  Privy  Councell ;  and  threatned  to  imprifon 
him.  Meldrum  alledged,  the  Shireff  and  the  gentry  refufed  to  give  up  a 
lift  of  thofe  in  ther  bounds  who  had  been  in  the  late  Rebellion.  Both 
ther  libells  ware  admitted  to  probation.  Tho  Meldrum's  power  from  the 
Councell  to  fit  as  a  Jufi;ice  of  Peace,  and  not  to  aft  alone,  was  expired, 
yet  the  Chancelor  got  him  of  by  ane  agreement. — This  infolence  may 
give  us  a  tafi;  what  military  govemement  would  be :   vide  infrOy  page  174. 

20  Novembris  1680. — By  a  command  from  the  Lords  of  Sefiion  to  M'  No.  476,  p. 
George  Bannerman,  fhirefdepute  of  Perthftiire,  he  is  ordained  to  fend  over 
tuo  nottars  from  his  bounds,  to  be  fet  on  the  trone  of  Edinburgh,  with  a 
paper  on  ther  brows,  becaufe  the  Lords  have  found,  that  they  being  called  to 
fubfcryve  a  teftament  for  ane  old  woman,  they  took  hir  hand  after  fhee 
was  infenfible  and  fpeechlefle,  and  caufed  her  touch  the  pen,  and  then 
fubfcryved  for  hir  as  having  her  mandat,  tho  they  had  none,  and  fhee 
underftood  not  what  they  ware  doing :  for  which  the  Lords  declared  them 
infiunous,  and  to  be  punifhed  in  manner  forfaid. 

[Prima  Decembris  1680.] — The  ouners  of  the  Elephant  which  was  No.  490,  p. 
brought  hither  from  England  to  be  fhowen,  having  charged  Alex**  Daes, 
merchant,  and  the  other  fermers  of  it,  on  ther  contraft  to  pay  the  400 
tb  fterling  for  the  ufe  of  it  feverall  moneths,  they  prefented  a  bill  of 
fufpenfion  on  fundry  breaches  and  contraventions  of  the  faid  contraft ; 
fuch  as,  they  did  not  fliew  it  at  the  precife  bowers  appointed,  and  took 
advantage  by  ihewing  it  privately,  for  which  they  have  not  compted, 
and  did  not  ihew  all  it  might  doe,  viz.  its  drinking,  &c. ;  but  it  could  not 
drink  every  tyme  it  was  fhowen. 
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No.  495,  p.  4  Decefnbris  1680. — ^A  Privy  Councell  is  called  extraordinary,  who 
ifliued  out  letters  for  charging  Patrick  Camagie,  brother  to  the  prefent 
Earle  of  Northeik,  Einfauns,  and  Fineyen  his  brother,  Haliborton  of 
Pitcur,  and  other  ther  accomplices,  for  to  compear  and  aniwer  for  the 
plagium  and  rapt  committed  by  them  in  the  night  on  Mary  Gray,  Balle- 
gemo's  2^  daughter,  a  girle  not  yet  12  years  old,  law  being  very  fevere 
in  the  puniihment  raptoris  immatune  virginu.  L.  38.  ^3.  D.  de  pcmis,  Unr 
que  notes  Van  Leuwen  &  Gothofredi.  They  having  compeared,  and 
alledged,  they  ware  lawfully  married,  it  was  anfwered.  It  could  not  be  a 
valid  marriage,  becaufe  fhee  was  but  xj  years  and  a  monedi  old ;  and  no 
religion  nor  church  communion,  nather  Roman,  Lutheran,  nor  Calvinift, 
permitted  marriages  of  weemen  before  12  years  fully  compleet.  Yet  it 
was  urged,  that  in  procacious  and  prsecocioos  maids  de  jttre  canonico 
maUtia  fupplet  atatenij  and  that  fhee  was  of  a  great  grouth.  Patrick 
Carnagie's  miftake  and  apprehenfion  was,  that  the  moft  his  rapt  could 
be  called  was  only  a  clandeftine  marriage,  which  the  [34th]  Aft  of 
Parliament  in  1661  fynes  with  1000  mks  for  one  of  his  quality ;  but  they 
never  confidered  it  was  no  marriage,  being  virginis  impuberis  et  immatune. 
Patrick  being  fugitive,  a  proclamation  was  emitted  againft  him  in  print, 
and  fome  fpoke  harfli  things,  that  if  he  could  be  got  he  deferved  hanging, 
for  ane  example  to  fecure  men's  children  from  fuch  attempts.  (De  tempore 
contrahendi  nuptias^  fee  alibi j  in  an  8^  manufcript  marked  B.  page  5, 
wher  ther  are  fome  curious  obferves  from  Aulus  GeUius,  &c.  De  pueUa 
nubili  at  9  years.  See  Chamberlayne's  prefent  ftate  of  England,  part  1. 
page  486.  See  in  other  manufcripts  the  aireife  of  Craigleith's  cafe,  item 
anent  Strathuird's  daughter.) — Vide  fupra^  page  68,  Captain  Tyrie,  hir 
mother's  hufband  craving  the  cuftody  of  this  fame  girle  at  Privy  Coun- 
cell from  the  tutor.  Now,  on  this  negligence,  the  Lords  took  hir  from 
the  tutor,  and  ordained  hir  to  flay  with  hir  mother,  who  made  hir  ap- 
pear with  much  confidence,  and  demand  juftice  againft  hir  ravifher. 
See  more  infra^  page  178  &  180. 

No.  496,  p.  6  Decembris  1680. — ^At  Criminall  Court,  Sir  James  Stanfeild  perfhues 
the  Earle  of  Queanfberry,  Juftice-Grenerall,  for  cutting  fome  timber  at 
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the  lead-mines  in  a  ryotous  manner.     The  defence  was^  he  afted  by  the 

Shire£F-depnte*8  warrand.    Replied— the   Earle    of  Nithfdale's   Shireff-  i 

depute  ther  being  a  kncwen  Papift,  he  could  not,  by  the  9^  A£t  of  Parliar  | 

ment  in  15679  ai^d  Aft  45  in  1572  in  firie^  be  a  judge  ;  yet  the  Criminal 

Lords  fuftained  the  defence  ;  but  this  being  mali  exempli^  they  perluaded 

Sir  JameSy  on  ane  agreement,  to  paffe  from  his  perfhuit. 

9  Decemhris  1680. — ^At  Privy  Gouncell,  in  the  affair  above  mentioned,  i^o.  449.  p. 
page  168,  betuixt  Philiphaugh  and  the  Laird  of  M^ldrum,  the  four  gentle-  ^^^' 
men  in  Forres-lhire,  viz.  Wells,  &c.  who  weihe  imprifoned  on  Meldrum*8 
complaint,  are  fet  at  liberty ;  but  the  Advocat  is  ordained  to  proces  diem 
on  the  2^  Aft  of  Pari,  in  1670,  for  refufing  to  depone  anent  ther  knowledge 
of  Conventicles,  or  refetting  Intercommoned  perfons  fince  the  King's 
pardon  and  indemnity  in  June  1679. 

2^,  The  two  Earles  of  Caithnes,  ther  mutuall  complaints  being  found 
criminal,  are  remitted  by  the  Privy  Councell  to  the  Juftice  Court 

3^,  David  Suinton,  late  baibde  in  Edinburgh  perihues  one  Lyell,  fer- 
vitor  to  the  Yicount  of  Oxenfurd,  for  defaming  him,  and  pofting  him  up 
upon  ieverall  of  the  publick  places  of  the  city  by  programs  as  a  coward. 
His  libel  was  admitted  to  his  probation.     Vide  infra^  p.  178. 

24  Decembris  1680. — ^At  Privy  Councell,  Cromvel  Lockhart  of  Lee  No.  515,  p. 
perihued  one  La  Prune,  a  Frenchman  fervitor  to  the  Earle  of  Forfar,  ^^^' 
for  a  ryot  committed  againft  him  and  his  wife. 

2^,  Maitland  of  Pitreichy  perihues  Mr.  William  Moir,  advocat,  ^or  a 
ryot  in  kaeping  a  Shiref-court  in  Aberdean,  after  he,  as  fole  Shiref-depute 
from  the  King  during  his  lifetyme,  had  difcharged  it.  Mr.  William's 
defence  was»  he  had  a  deputation  from  the  Earle  of  Enrol,  who  was  Shiref 
principall.  The  Lords  difcharged  Mr.  William  Moir  from  exercing  the 
office  of  Shiref-deputy  their  till  he  prsvailled  in  a  declarator  of  his 
right  before  the  judge  ordinar,  the  Lords  of  Seffion,  to  whom  they  re- 
mitted Mm. 

ZuLB  Vacancb 
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No.  517,  p.  4  January  1681. — ^At  Privy  Councell,  Lylle,  for  defoming  bailzie  David 
Sointoiiy  is  ordained  on  his  knees  firft  to  crave  the  Conncell  pardon^  and 
then  the  Bailzie,  and  was  fent  to  the  Tolbuith  during  pleafure. 

2^,  Einfauns,  Fineven,  and  Pitcor,  for  being  acceflbry  to  the  violent 
away  taking  of  Mary  Gray,  (de  quo  vide  fupra^  page  Vl%)  ware  put  to 
ther  knees,  and  fent  to  the  Caftle  of  Edinburgh,  and  ordained,  under  all 
hyeft  pains,  to  produce  him  who  wounded  the  fervant  while  he  was  re- 
(ifting  ther  rapt :  they  came  weell  of,  that  ther  acknowledgement  of  the 
£ault  was  accepted  inllead  of  a  fine. 

3^,  Articles  of  treafon  being  exhibited  at  Criminal  Court  againft  Camp- 
bell Earle  of  Caitnefle,  for  fyre-raifing,  murder,  treafonable  garrifoning 
of  houfes,  convocation  of  the  liedges,  and  afting  both  before  and  beyond 
his  commiffion  and  warrand  from  the  Privy  Councell.  He  gave  in  a 
petition  to  the  Secret  Councell,  craving  that  the  Advocat  may  be  or- 
dained to  condefchend  on  his  informer  of  thefle  articles  of  treafon,  to 
the  effe£t  the  Earle  might  get  the  informer  to  fubfcrive  in  pcmam  taUaniSf 
by  Aft  of  Pari,  in  1587,  if  he  fuccumb,  becaufe  the  Advocat,  as  calum- 
niator publicusj  is  not  liable  himfelfe.  The  Advocat  anfwered,  he  was 
pot  oblidged,  elfe  this  fhould  difcourage  all  informers  if  they  ware 
divulged  and  fo  expofed.  Some  thought,  peffimum  iUud  genus  dehtorum 
ought  not  to  be  emboldened  by  concealing  ther  names,  and  exeeming 
them  from  the  hazard  of  retaliation.  It  deferves  to  be  confidered  what 
kind  of  garrifoning  of  houfes  is  unlawfull  or  treafonable ;  for,  if  I  hear 
that  the  Hylanders  are  coming  doune  to  rob  my  houfe,  if  I  take  in  20 
or  30  men  into  it,  (not  againft  the  publift,  but  them,)  QutBrilury  If  it  can 
be  conftrued  a  garrifon,  unleffe  I  had  them  lifted  under  a  captain, 
and  under  pay,  and  under  cullors,  and  formally  fwome  theirto  ?  which 
certainly  ware  unlawfull  without  the  Eing*s  confent.  (See  the  folio 
manufcript  A.  folio  230,  \Jupra^  page  85.]  in  Affint's  cafe  in  December 
1673.) 
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13  January  1681. — At  Privy  Coancell,  Eanfauns  fyned  for  the  rapt  No.  527,  p. 

180 

above  mentioned,  page  172.  Item,  the  proclamation  anent  the  burning 
of  Preiftfeild,  the  paflTages  wheirof  fee  in  my  folio  Hiftorique  Manufcript, 
marked  6.  page  xj.  jxadifequente. 

17  &  18  Januarij  1681. — ^At  the  Criminall  Court,  one  Sibilla  Bell  and  No.  530,  p. 

180. 

hir  mother  are  fentenced  to  be  hanged  for  murdering  and  ftrangling  a 
child  borne  by  the  laid  Sibilla  in  adultery.  Item,  3  other  weemen  are 
condemned  for  the  fame  crime  committed  by  them  on  ther  baftards; 
which  fentences  ware  accordingly  put  to  execution  the  26  of  Januar 
theirafter  on  them.  As  alfo,  2  other  weemen  ware  then  hanged  for  ther 
opinions  and  principles  difouning  the  King  and  the  Govemement,  and 
adhsBring  to  Gamron*s  treafonable  Declaration.  They  called  the  one  of 
them  Ifobell  Alifon,  from  Perth,  and  the  other  Harvy,  brought  from 
Borrouftounnefs.    See  my  Hiftorick  folio  manufcript,  marked  6.  page  13. 

20  t/awMart;  1681. — At  Privy  Councell,  a  petition  was  given  in  andNo.  532,  p. 

•  180 

fubfcrived  by  the  Lord  Yefter,  by  Salton,  and  ten  other  gentlemen  of 
Eift  Lothian,  complaining  of  the  ftanding  forces,  ther  quartering  upon 
them,  by  ther  officers  order  giving  them  localities.  This  bill  was  ex- 
treemly  refented,  becaufe  it  called  Quartering  contrare  to  law;  and 
feemed  to  derogate  from  the  King's  prerogative,  and  refle6ted  on  the 
Govemement. 


21  Januarij  1681. — The  Proclamation   againft  the  Students  of  the  No.  533,  p. 
Colledge  of  Edinburgh  was  emitted,  {mde  the  preceding  page,  anent 
burning  of  Preiftfeild.) 


181. 


23  and  25  Januarij  1681. — ^Alexander  Hamilton,  merchand  in  Edin-  No.  537,  p. 

181. 

burgh,  was  imprifoned ;  and  Trotter  of  MortonhaU  was  lent  for  to  be 
apprehended.  The  firft,  by  the  delation  of  Biddell  of  Hayning,  for 
laying  he  beleived  ther  would  not  be  fo  much  refentment  taken  if  the 
pifture  of  our  Savior  had  been  burnt,  as  was  for  baimes  their  burning 
the  Pope  in  effigie.      The  fecond  on  Hay  of  Bara's  delation,  (a  moft 

2n 
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ungentleman  employ  fore ;  for  odi  memerem  compotataremj)  for  telling  he 
heard,  that  night  Preiftfeild  was  brunt,  ther  ware  fome  of  the  Duke  of 
York's  fervants  feen  walking  near  the  garden,  which  was  to  tume  over 
the  firing  it  on  the  Papifts.  When  they  ware  examined,  they  mol- 
lified their  words ;  and  after  fome  dayes  imprifonment,  Mr.  Hamilton, 
on  a  bill  mentioning  his  loyall  principles  and  deteftation  of  all  &£tion, 
and  forrow  if  any  words  efcaped  him,  was  liberat  on  caution.  Morton- 
hall  was  never  incarcerat. 

No.  540,  28  January  1681.^ — Craig  of  Riccarton  having  dyed  in  the  fomoon, 

and  having  waird  lands,  and  his  air  a  minor,  the  waird  and  marriage  was 
gifted  by  the  Exchequer,  that  fame  afternoon,  in  favors  of  Jo.  Cunyg- 
hame  of  Entirkin,  ther  was  fo  much  prsecipitation  ufed  by  Halton,  who 
appeared  for  it.  Sir  William  Purves  took  the  confidence  to  lyde  in  with 
the  Dutcheffe  of  Lauderdale  and  E[arle]  of  Murray,  fecretary,  and  get 
another  gift  of  it  paft  his  Majefty's  hands ;  alledging,  the  1®.  was  null, 
being  above  the  fumme  and  value  to  which  the  Exchequer  by  their  com- 
miffion  and  praftife  are  ftinted. 

No.  543,  PHmo  Fehmarij  1681. — ^At  Privy  Councell,  the  A&  is  paft,  reftoring 

and  opening  the  CoUedge  of  Edinburgh  again,  upon  conditions  tibiat  the 
parents  find  caution  for  their  children  under  the  penalties  theirin  men- 
tioned ;  and  that  thefle  ftudents  above  the  Semi-clafle  Ihall  take  the  oaths 
of  allegiance  and  fupremacy,  and  give  oblidgements  under  their  hands 
that  they  (hall  goe  regularly  to  their  parifli  churches. — Ther  was  few  or 
none  who  gave  thir  conditions. 

No.  572,  Eodemj  26  February  1681. — The  Lady  Traquaire  contra  the  Earle  of 

fi    1 AA 

Soudieik,  being  omitted  to  be  infert  heir,  fee  it  marked  in  a  4^  law  ma- 
nufcript  marked  A,  2,  p.  102.   Vide  infra^  thir  parties,  page  238^  in  cake. 

^\IV'  ^^"^  ^*^"  ^^'  *^  in  a  4*9  law  manufcript,  marked  A,  2,  many  law 

obfervations  and  decifions  which  I  gathered  and  wrot  into  that  book, 
during  this  laft  Winter  Sefiion  of  November  and  December  1690,  and 
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Januar  and  Februar  1681,  and  during  the  Spring  Vacation  therafter, 
becanfe  I  knew  not  their  pnecife  dates ;  therfor  I  did  ndt  infert  them 
into  this  manufcript;  they  begin  at  page  47  of  that  paper  book,  and 
continue  to  the  end  theirof . 

2  3far<w' 1681.— Robert  Milne  of  Bameton,  tackfiman  of  the  Kind's  No.  578, 

°     p.  190. 

cuftomes,  perlhues  feveral  merchands  of  Edinburgh  at  Exchequer,  for 
embezilling  and  ftealing  ther  goods  uncuftomed.  Alledged,  1%  his  libell 
was  generall,  not  condefchending  on  the  tjone,  place,  ihip,  and  the  par- 
ticular Q>ecie  of  goods,  but  onlie  kinds  and  quantities  libelled  at  randome, 
on  which  they  could  not  be  holden  to  depone.  2*^,  When  Sir  John 
NicoKbn  was  tackfinan,  and  urged  to  have  the  merchands  to  give  ther 
oaths,  the  Lords  of  Exchequer  ware  tender  and  refufed  it ;  and  by  the 
laws  and  cuftomes  of  other  nations,  no  fuch  oaths  are  taken,  feing  they 
have  ther  waiters,  and  de  foMo  doe  fearch  and  confifcat  all  when  found, 
which  remedies  are  fufficient  to  fecure  the  King's  intereft,  ^ns  quid 
detrimenti  habeat  ex  Jraudato  ve&igcUi  ;  only  our  12^  A£b  of  Parliament 
in  1669  exprefly  allows  the  proving  of  it  by  oath  for  deeds  3  moneths 
back  from  the  citation.  3^^,  Tho  the  cuftome  be  liquidate  by  the  book 
of  rates,  yet  he  in  a  moft  arbitrary  manner  exafts  more.  4^,  Tho  by 
the  policy  of  all  well-governed  commonwealths,  coUe&ors  and  fermo- 
rers  of  cuftomes  fhould,  nather  by  themfelfes  nor  by  palliat  interpofed 
perfones,  carry  on  a  trade,  yet  the  laid  Robert,  to  the  underfelling  and 
dilcouraging  of  all  merchands,  dry ves  a  trade  himfelfe,  &c.  Continued 
till  June.     Vide  infra^  page  191- 

Eadem  die. — The  Aft  for  prohibiting  the  importation  of  feverall  mer-  No.  579,  p. 
chandizes  this  day  paft ;  but  it  was  perfyted  by  the  large  Aft  regulating 
trade,  dated  the  11  of  April  therafter.  Upon  this  the  tackfinen  of  the 
King*8  cuftomes  gave  over  ther  tack,  tho  it  was  proven  by  ther  books  the 
prohibited  commodities  did  not  amount  to  1500  ib.  per  annvm  ;  many  of 
them  fl>ollen  by  without  paying  cuftome,  fuch  as  laces,  ribbons,  &c.  The 
cuftomes  ware  turned  uiito  a  colleftion,  wher  Halton  got  Robert  Milne 
for  his  man,  the  Cfaancelor,  Captain  James  Grawfuird,  and  the<D[uke]  of 
York  recommended  Sir  James  Dick,  becaufe  of  the  loiTe  of  his  houfe. 
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No.  580,  p.       Eodem  tempore. — ^At  Criminal  Court,  Hamilton  of  Einkell,  who  was 

191. 

taken  in  Fyfie  when  he  was  going  to  joyne  with  thoffe  who  rofe  at  Bothuel 
Bridge  in  June  1679»  is  fet  at  liberty  upon  caution ;  and  3  fellows  called 
Gogar,  Miller,  and  Sangfter,  are  fentenced  to  be  hanged  on  the  11^  of 
March,  for  thir  treafonable  principles  againft  the  King,  in  adhaering  to 
Cargil's  Declaration  and  Covenant.  Ther  was  a  4S  called  Murray,  fen- 
tenced likewayes  to  die  with  them;  but  on  the  10  of  March,  he  was 
prevaiUed  on  by  the  Lord  Regifter,  Sir  Thomas  Murray,  to  petition  the 
Councell,  which  the  reft  would  not  doe ;  and  fo  he  was  reprieved  for  8 
dayes  firft,  and  then  on  the  18  of  March  for  a  longer  tyme.  See  this 
in  my  HiftoricaU  manufcript  marked  G,  page  15. 

11  Mariij  1681. — Gogar,  Sangfter,  and  Miller,  are  hanged  at  the  Grafle 
Mercat  of  Edinburgh.     Videjupra^  paginam  prtBcedentetn. 

No.  581,  p.       4  Martij  1681. — ^Robert  Milne,  tackfinan,  &c.  againft  Sir  Patrick  Home 

191. 

of  Polwart,  for  cuftomes,  &c.  AUedged,  he  exported  and  imported 
nothing  but  for  his  oune  ufe,  and  whatfoever  is  fo  done  by  noblemen  or 
gentlemen  is  exeemed  from  paying  of  cuftome  by  ane  exprefle  law.  Aft 
152,  Pari.  1592 ;  Aft  251,  Pari.  15,  Ja.  6.  in  1597,  in  cake,  and  the 
other  lawes  and  authors  their  cited.  Anfwered,  1% — This  Aft  does  not 
liberat  from  excife,  which  is  a  tax  and  burden  invented  and  impofed  iince 
theffe  ASb,  and  the  exemption  is  not  repeited  in  the  A£b8  anent  excife. 
2^,  The  Parliament's  grant  of  the  cuftomes  to  the  King  in  1661  has 
innovat  this,  and  there  is  no  refervation  in  favors  of  gentlemen.  3^,  No 
other  import  is  exeimed  from  Cuftomes  but  what  is  the  produft  and  im- 
mediat  returne  of  our  oune  exported  commodities,  which  this  was  not. 
Beplyed — It*s  enough  that  it's  not  refchinded  nor  tane  away.  This 
touches  the  gentry  in  ther  copieholds  and  ther  ancient  priviledge.  It 
was  continued. 


191 


No.  5S2,  p.  5  Martij  [1681.]— At  Privy  Councell,  the  Marks  are  cryed  up  to  14 
pence.  Craig  fayes,  (page  110  and  115,  Feudorun^)  by  hightening 
money,  the  price  of  all  things  eflimat  and  bought  by  money,  rifes  propor- 
tionally, fo  that  it  is  a  great  inconvenience  to  the  publick.     See  Bodinus 
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French  treatife  upon  Maleftroit's  Paradoxes^  anent  the  crying  up  or  doune 
of  money.     See  Afts  18, 19,  21,  and  23,  Pari.  3^  and  4^  James  3^  in  1467. 

Eodem  die. — ^The  Privy  Councell  heard  the  debate  betuixt  the  toune  No.  583,  p. 

191 

and  {hire  of  Aberdein  anent  ther  malt  merkat.  The  gentlemen  of  the 
(hire  and  ther  tennents  alledged  they  ware  in  poflTeflion  thefle  many 
years  of  bringing  and  felling  ther  malt  within  the  toune  of  Aberdeen 
without  the  leift  interruption.  The  toune  contended  they  fuffered  no 
other  malt  to  be  fold  in  the  mercat  fave  what  was  grinded  at  ther 
oune  milnes.  The  {hire  would  not  yeeld  to  this,  being  upon  the  matter 
a  waft  fervitude  of  thirleage.  The  Councell  named  a  Committy  for 
confidering  this,  and  to  prepare  a  report  againft  the  nizt  day.  I  hear 
the  (hire  had  clearly  proven  ther  40  years  pofleiBon  of  the  priviledge  of 
the  ufe  of  the  mercat  with  the  burden  of  the  belman's  exafting  as  much 
malt  as  his  bell  would  hold  out  of  every  fack,  which  at  laft  was  converted 
to  a  groat  of  money  for  every  boll. 

8  Martij. — This  being  advifed  by  the  Councell,  they  decided  in  favors 
of  the  (hire,  and  ordained  the  toune  to  pay  the  (hire's  commi(fioner8  1000 
merks  for  ther  expences. 

8  Martii  [1681.] — The  Privy  Councell  refufed  a  warrand  or  licence  to  No.  584,  p. 
G^i^e  Seton  of  Barnes  to  import  horfes  or  cows  from  Ireland,  whither 
he  was  going ;  tho  in  his  bill  he  offered  caution  and  bond  to  fell  none  of 
them,  and  thereby  wrong  the  native  produ£l ;  but  he  was  only  to  ufe  them 
for  his  own  labouring,  and  ftocking  the  ground;  and  they  would  not 
d]lpen(s  with  ther  oune  Aft  of  Councell. 

10  Martij  1681. — ^Ni(bet  of  Craigintinny  per(hueing  his  mother  at  P.  No.  585, 
Councell  for  ane  aliment,  as  the  air,  of  hir  exorbitant  joynture  of  3600 
mts.  free  per  annum,  upon  the  25  A£t  of  Pari.  James  4^,  1491,  he,  tho 
air,  not  having  a  competency  aliunde  wheiron  to  live,  and  being  left  with 
great  debt,  fo  that  the  burdens  ware  not  of  his  contracting,  or  by  his 
luxury,  and  (hee  had  married  again,  and  did  not  apply  any  part  of  hir 
exceffive  joynture  and  lifrent  to  the  children  of  the  firft  marriage,  his 
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brother  and  fifters,  by  whofle  father  ihee  had  it,  and  what  the  Councel 
had  tane  away  from  the  Countes  of  Murray  was  inflanced.  The  the 
committee  (to  whom  it  was  referred)  ware  very  favorable  in  ther  report, 
and  gave  ther  opinion  fhee  fhould  be  reftrifted  to  the  halfe,  yet  the  P. 
Councell  refofed  to  take  any  thing  from  hir,  and  refolved  for  the  fntlure  to 
medle  fparingly  in  fuch  matters,  feing  no  man  could  be  fecure,  when  by 
folemne  ilipulations  and  agreements,  fuch  as  matrimoniaU  contra£ts  are, 
he  had  provided  his  daughter  to  a  joynture,  and  given  a  great  tocher  in 
contemplation  theirof,  if  fuch  arbitrary  encroachements  ware  allowed, 
and  fand  the  favor  ihewed  to  the  E[arle]  of  Murray  ane  extraordinary 
cafe,  and  not  to  be  drawen  in  exemple.  However,  they  referred  him  to 
the  judge  ordinar,  and  he  hath  raifed  a  fummons  before  the  Lords  of 
Sefiion,  wheir  it  will  be  difficult  to  reach  hir  in  law.  Vide  infra  of  this, 
page  144 ;  iteniy  p.  322,  Bruce. 

No.  5S6,  p.       Eodem  die. — One  Major  Lyell  complaining  to  the  Councell  that  his 

192. 

horfe  was  arreifted  for  debt  by  a  burgefle,  tho  he  was  an  officer  of  the 
militia,  the  King's  Advocat  freely  alledged  they  had  no  priviledge, 
elfe  all  the  22,000  men  (wheirof  our  militia  confifted)  might  plead  the 
fame  exemption,  and  fo  the  execution  of  law  fhould  be  blunted,  and 
they  become  our  mafters  inflead  of  being  our  fervants.  The  D]uke]  of 
Albany  refented  this,  and  faid  tho  the  common  fojors  may  not  clame  this 
priviledge,  yet  the  officers  nominat  by  the  King  ware  certainly  fred 
from  all  fummar  arreiftments,  ather  of  ther  perfons  or  horfes  and  armes, 
in  all  the  places  wheir  ever  he  had  been  in,  elfe  upon  reall  or  forged 
grounds  the  King's  fervice  might  be  retardiBd  or  difappointed  by  his 
ennemies ;  but  the  cuftome  was  for  creditors  to  apply  to  the  General  or 
Admiral,  and  he  was  to  call  the  debtor  before  liim,  and  give  him  3 
mbneths  to  pay  it  in,  and  if  he  did  not  pay  it  within' that  fpace,'then  he 
was  to  tume  him  of,  and  leive  him  to  the  courfe  of  law. 

No.  587,  15  Marti]  1681.— Strowan  Sobertfone  is  imprilbned  by  the  Counfell 

^'  fpr  juftling  with  the  Marquis  of  Athol,  and  giving  him  and  his  fervants 

injurious  and  opprobrious  words.     Vide  fupra  thir  parties,  page  189. 
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17  &  18  Martij  1681— At  Criminal  Court,  the  Heritors  of  Cliddifdale  No.  588,  p. 

.  192. 

who  ware  in  the  rebellion  of  Bothuelbridge  in  16799  being  upon  the  pan- 
nell,  it  was  alledged  for  Guwin  Hamilton  of  HiU,  fone  to  Baploch, 
abfenty  that  he  could  not  be  declared  fugitive,  (what  needs  they  both  be 
declared  fugitive,  and  a  fentence  of  forfaultor  likewayes  be  pronounced 
againft  them,  might  not  the  lad  ferve  for  both,)  becaufe,  having  been  in 
prifon,  the  Privy  Councell  had  fet  him  at  liberty,  to  appear  at  a  day  not 
yet  come.  The  Jufticiars  fand,  notwithftanding  of  that  bond,  he  ought  to 
have  appeared  before  them  in  this  Court.  2^^*,  Alledged,  he  was  illegally 
fmnmoned  at  his  dweUing-houle  of  Hill,  wheiras  40  dayes,  yea  a  year 
before  that,  his  wife  and  family  dwelt  at  Strathaven.  Anfwered,  by  the 
King's  Advocat,  that  no  defence  could  be  proponed  for  ane  abfent  traitor. 
(See  the  Advocates  Criminals,  page  58.)  likeas,  the  40  dayes  ware 
introduced  in  favors  of  perihuars,  that  if  a  man  had  ftayed  40  dayes  in 
a  place,  tho  it  was  not  his  refidence  and  domicil,  yet  the  perfhuar  might 
conveen  him  ther,  it  founding  competentiam  fori  againft  him,  but  not  vice 
verfa  that  a  citation  ihould  be  unlawfull,  if  he  ware  40  dayes  abfent  from 
his  oune  houfe.  The  Criminal  Lords  fand  no  defence  could  be  proponed 
for  a  traitor  unlefle  he  ware  prefent.^  Some  thought  this  hard,  feing 
tho  we  cannot  defend  in  catifoj  yet  I  may  propone  probabUem  raHonem 
et  caufam  abfentuB  ane  eflbinzie  of  licknefle,  or  fay  that  he  is  abfent  ret- 
puNiciB  caufoj  or  not  at  all  cited.  Now,  to  be  cited  illegally  at  the  wrong 
place,  a^d  to  be  not  cited  at  all,  are  sequipollent.  Qtueritur^  If  a  creditor 
of  the  rebells  whofle  debt  is  unconfirmed  may  compear  for  ane  abfent 
traitor,  and  produce  his  intereft,  videns  rem  suam  agi^  fo  that  he  may  lofe 
hia  money,  and  if  he  will  be  admitted  to  objeft  againft  the  relevancy  and 
probation.  Though  it  be  very  equitable,  yet  it  was  thought  it  would  not 
be  permitted,  his  being  only  a  civill  intereft.  For  others,  viz.  Muirhead 
of  BraidUhohne,  &c.,  it  was^  alledged  by  Sir  G.  Lockhart,  that  its  true 
Advocatui  Jifci  mm  prcsfumitwr  calumrUarey  yet  gentiemen's  lives,  eftates, 
aod  reputations  ought  not  to  be  brought  in  queftion  without  he  con- 


^  Somenrell  of  Unts  was  denged  by  the  assiae.     Fide  ififra,  the  aasiae  peishaed  for  h,  page 
202. 
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defchend  on  his  informer,  that  he  might  fuhfcryve  in  pcenam  talionUy  both 
conforme  to  the  civil  law  and  to  the  laws  and  praftife  of  all  nations,  and 
the  49  Aft  of  our  Pari,  held  in  1587  ;  for  the  very  perihueing  leives  a 
ftigma,  though  they  be  aflbilzied.  L.  3.  C.  de  generali  aboliihne.  The 
Advocat  declared  he  had  no  informer ;  but  the  Privy  Councell  and  Ex- 
chequer having  employed  one  to  take  up  lifts  of  all  fufpeft  perfones,  he, 
by  the  Councell's  warrand,  now  perfhued  them.  The  Juftices  fand  the 
Gouncell's  warrand  fufficient  to  liberat  the  Advocat  from  condefchending 
upon  any  other  informer,  tho  this  may  evacuat  the  force  of  the  laid  juft 
Aft  of  Pari.  VidefuprcLy  page  165,  Scot  of  Ancrum,  and  page  178, 
Earle  of  Caithneffe. 

Then  the  Advocat  offering  to  continue  the  dyet  againft  the  reft  of  the 
heritors,  it  was  alledged,  the  dyet  was  peremptor,  and  behooved  ather  to 
be  deferted,  or  elfe  they  immediatly  tryed  and  put  to  the  knowledge  of 
ane  affife.  The  Lords  fand  the  Advocat  ought  to  infift  againft  fuch 
whofle  witnefles  in  the  lift  ware  all  prefent,  but  as  to  thefle  who  ware 
not  in  that  cafe,  continued  them  to  June  nixt,  he  peremptorily  bringing 
in  all  his  witnefles  and  iniifling  then,  otherwayes  the  dyet  ihould  be 
deferted.  At  this  tyme,  the  Criminal  Lords  got  a  precognition  what  the 
witnefles  could  fay  with  clofle  doors ;  tho  not  upon  oath,  yet  caufed  them 
fuhfcryve  ther  declarations,  that  qtwad  fuch  as  they  found  no  probation 
againft  they  might  defert  the  dyet,  which  abridged  ther  labor,  ther  being 
upwards  of  70  or  80  on  the  pannell ;  but  it  was  clearly  prodUio  teftimonijy 
and  a  dangerous  novelty,  engadging  the  witnefles  to  byde  at  what  they 
fay  behind  the  pannell's  back,  and  very  irregular  in  the  Criminal  Court, 
wher,  by  91  Act  of  Pari,  in  1587,  no  probation  can  be  tane  but  in  pre- 
fence  of  the  pannells  and  afiife ;  and  the  ufe  of  thefle  precognitions  have 
been  only  aflumed  by  the  Privy  Councell.  Tho  fome  of  them  who  ware 
continued  or  deferted  (feeing  new  letters  might  heirafter  be  raifed  againft 
them)  defired  ther  witnefles  in  defence  and  exculpation  might  be  receaved 
to  ly  in  retentis  ad  probationem  innocenticBy  leift  they  fliould  dy  medio 
tempore.  This  was  refufed  fhem,  feeing  the  King  ran  the  fame  rilk  with 
his ;  yet  they  had  prsecognofced ;  but  that  declaration  (if  the  witnefle 
dyed)  would  not  prove. 
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Eodem  18  Martij  1681. — The  Privy  Councell  revocked  the  protection  No.  589, 
they  had  given  to  Samuel  Macreith,  in  fo  for  as  he  could  make  ufe  of  it  ' 
againft  the  Earle  of  Winton's  debt,  the  Earle  alwayes  giving  him  24 
howers  advertiflement  that  in  the  mean  tyme  he  might  fhift  for  himfelfe. 

8  Aprilis  1681. — ^Mr.  Alexander  Burton  gave  in  a  complaint  to  the  ^®'^^^' 
Secret  Councell  againft  John  Burton,  his  brother,  for  putting  him  in 
Hopkirk  the  chirurgian's  hand,  as  if  he  had  been  a  madman,  which  was 
againft  the  fubjeft's  liberty.  AUedged,  He  was  hypocondriak,  and  a 
melancholy  idiot,  and  fometymes  furious,  and  therfor  they  had  alfo  a  bill 
in  to  the  Lords,  deftring  they  would  caufe  fecure  him,  and  appoint  fome 
to  be  curators  to  manage  and  adminiftrat  his  fortune,  becaufe  he  mifem- 
ployed  and  dilapidated  it.  He  anfwered.  They  had  his  portion  in  their 
hands,  and  he  was  only  craving  his  annuelrents ;  and  to  refufe  him  his 
oune,  and  thruft  him  in  ergcifluloy  and  treat  him  as  a  fooll,  would  raife 
peper  and  paffion  in  any  man's  nofe,  and  then  they  termed  thefle  afts 
furie ;  for  ira  eft  brevis  furor.  In  Scotland,  we  having  no  bedlam,  we 
conmiit  the  better  fort  of  mad  people  to  the  care  and  taming  of  chirur- 
gians,  and  the  inferior  to  the  fcourge,  the  poor.  The  D[uke]  of  Albany 
defired  he  might  be  permitted  to  ipeak,  wheir  he  extravaged,  fo  that  they 
inclined  to  aflbilzie  John  his  brother,  and  find  that  he  deferved  to  be  put 
in  a  correftion  houfe. 

Eodem  die  [4  Maij  1681.] — The  Councell  having  confidered  Mr.  Bur*  No.  594,, 
ton's  aflSur,  (de  qtcojupra  this  fame  page,)  they  fand  he  was  melancholy 
and  hjrpocondriack,  and  therfor  committed  him  to  the  cuftody  of  his 
brother,  (he  is  to  get  the  gift  of  the  tutorie  from  the  Exchequer,)  which  was 
judged  hardy  he  being  his  air  and  alioquijucceffurus;  and  tutores  furiq/is 
dotty  like  other  tutors,  if  they  be  neareft,  ihould  not  be  trufted  with  the 
keeping  of  their  perfon.  Yet  fee  the  Aft  of  Pari.  1585,  and  the  Laws 
of  the  12  Tables  their  cited.     Videfupra  more  of  thir  parties,  page  204. 

13  Aprilis  1681. — A  poor  woman  was  this  day  hanged  at  the  Graife  No.  591, 
Mercat  of  Edinburgh,  pro  infanticidio  in,  proprium  fuum  foBtum  cmnmiffb.  ^'  ^^*' 
They  fay  ihee  declared,  one  of  the  main  temptations  ihee  had  to  mur- 

2o 
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der  her  child,  was  to  ftiun  the  ignominy  of  the  Church  pillory ;  which  the 
Duke  of  York  hearing  of,  and  informing  himfelfe  of  our  cuftome,  and 
that  it  was  ufed  in  no  other  place  of  the  Chriftian  world,  and  that  it 
rather  made  fcandals  than  buried  them,  and  increfced  whoredome  rather 
than  brought  the  committers  of  it  to  any  penitent  fence  of  their  fin,  and 
that  it  was  not  ufed  for  drunkennes,  fwearing,  Sabbath-breaking,  lying, 
and  other  enormities  ;  the  Duke  was  difpleafed,  and  thought  it  would  be 
a  more  efficacious  reftraint,  if  the  Civil!  magiilrate  fhould  punifli  them, 
ather  by  a  pecuniarie  mul6):,  or  a  corporall  punifhment. — See  ane  eflay 
alibi  in  another  manufcript,  marked  ,  page  ,  for  juftifieing  this 
cuftome,  from  that  text,  "  They  who  fin  openly  fhould  be  rebuked  openly," 
and  from  the  penances  impofed  in  the  primitive  church  :  fee  Mr.  Cave's 
primitive  Chriflianity,  part  3^  chapt.  5,  page  352.' 

^Q  592  *  -^y  1681. — James  Juftice,  late  bailzie  of  Edinburgh,  was  perfhued 
P-  ^•^*-  before  the  Privy  Councell  to  pay  a  fyne,  becaufe  ther  was  a  Conventicle 
keipt  upon  his  lands  of  Eafl  Creighton,  and  he  did  not  reveill  and  fignify 
it,  within  3  dayes  after,  to  the  Shireff,  as  the  Aft  of  Secret  Councell 
requires.  He  alledged,  he  was  not  dwelling  on  the  place,  and  it  was 
long  ere  it  came  to  his  oune  knowledge.  This  was  repelled.  Then  he 
denyed  the  ground,  on  which  it  was  keeped,  to  be  his.  They  decerned 
him,  ather  to  pay  the  4  part  of  his  valued  rent,  or  elic  give  a  re- 
nuntiation  of  the  land  he  difclamed  over  to  his  Majefly. 

No.  593,  Eodem  die. — James  Park,  keeper  of  the  tolbuith  of  the  Cannogate, 
P- 1^*-  and  Gordon,  his  fervant,  are  imprifoned,  becaufe  they  fuflPered  one  Weir, 
who  was  ther  prifoner,  on  his  being  in  the  Bebellion  at  Bothuel  Bridge, 
to  efcape.  Tho  he  offered  to  take  the  bond,  yet  he  was  detained,  as 
having  been  a  ringleader,  who  are  excepted  from  the  King's  Aft  of  Par- 
don and  Indemnity. 


1  We  may  8ay  of  our  pillory,  what  Tertullian  (cap.  10,  De  Spedactdis,)  sayes  of  the  weemen 
preists  of  Flora^  "  Tanqtiam  publiccB  libidinia  metimce  et  hostice  in  Seenam  proferuntur"  See 
Camerarij  MediUU,  Historic.  Centur.  2.  cap.  41. 
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Eodem  die. — merchand  in  Glafffow,  on  the  late  No.  595, 

Aft  of  Trade  prohibiting  forrain  cloaths  and  ftu£&,  petitioned  the  Goun- 
cell  for  liberty  to  fet  up  a  manufaftory  for  making  \hefarge  de  mifies. 

Eodem  die. — The  Privy  Councell  deprived  Patrick  Broun  of  Colfton 
from  being  Shiref-depute  of  Bid  Lothian,  and  fined  him  in  50  tb.  fterling, 
becaufe  he  had  exerced  and  afted  this  8  or  9  year  in  that  capacity  without 
ever  taking  the  Declaration,  though  the  5^  Aft  of  Pari,  in  1662,  and  the 
other  Aft  in  1663,  forbids  any  to  enter  to  any  office  til  firft  they  figne 
the  Declaration,  and  declares  them  ufurpers  if  they  do  otherwayes,  and 
cenfureable.  His  excufes  ware,  that  his  loyalty  and  affeftion  to  the 
Govemement,  both  in  Church  and  State,  ware  nottorly  knowen,  and  that 
he  had  tane  it  on  Moonday  laft,  and  now  gave  it  in  at  the  Bar  fubfcrived 
by  him ;  and  he  had  never  tane  the  Covenant,  which  the  faid  Declaration 
renunced,  and  he  had  never  refufed  to  take  the  Declaration,  but  it  was 
never  miniftered  to  him  by  any.  All  which  was  repelled,  and  they  re- 
commended to  the  Duke  of  Lauderdale,  Shiref  principall,  to  fill  the 
vacancy. — (When  Alexander  Gartfhore  and  James  Grahame  had  afted  a 
while  as  bailzies  of  Edinburgh,  and  then  declined  to  take  the  Declaration, 
all  that  was  inflifted  on  them  was  only  depoiition  without  any  fyne.) — See 
him  reponed,  page  198,  num.  4,  2^  June  1681.     See  the  following  cafe. 

4  &  5  Maij  1681.— The  King's  Advocate  and  [Robert]  Norie,  minifter  No.  Si^e, 
at  Dumfermeling,  exhibited  a  complaint  at  Secret  Counfell  againft  Sir 
Charles  Haulkhead  of  Pitfirren,  [Sir  Henry]  Wardlaw  of  Pitreivie,  and 
Mafter  John  Dempfter  of  Pitlever,  that  they,  being  Juftices  of  the  Peace, 
had  afted  in  that  office  without  taking  the  Declaration.  2^%  That  they 
feht  to  the  faid  minifter  to  come  and  give  them  in  all  the  fynes  he  had 
exafted  of  the  fornicators  in  his  kirk-feffion ;  and  becaufe  he  did  not 
attend,  they  ifhued  out  a  warrand  to  their  officer,  in  a  court  keipit  by 
them  in  the  afternoon,  and  not  in  the  bower  of  caufe,  to  apprehend 
him,  and  bring  him  before  them;  which  the  Bifchops  thought  ane 
affiront  done  to  them,  firft,  in  calling  for  the  fynes,  and  nixt,  in  medling 
with  the  perfon  of  a  minifter.  Their  defence  was  to  the  firft.  They 
had  tane  the  Declaration  in  other  capacities  and  places,  once  or  twice, 
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and  none  would  doubt  them  ;  and  in  this  Court,  as  Juftices  of  the  Peace, 
they  had  taken  [it]  that  day ;  which  they  humbly  conceived  to  be  fuffi- 
cient.     As  to  the  2^,  what  they  did  was  warrantable  ;  for  the  inftruftions 
given  to  the  juftices  of  peace,  Aft  38,  Pari.  1661,  page  73 ;  fee  this  alfo 
in  Aft  22,  Parlia^  1672;  they  had  power  to  call  in  all  the  fynes  for 
violation  and  tranfgreiBon  of  psenal  ftatutes,  fuch  as  drunkennefle,  Sab- 
bath-breaking, &c.,  and  tho  fornicators  be  not  mentioned  (fornicators  are 
mentioned  in  the  forfaid,  page  73,).  yet  it  is  included  in  the  general,  being 
a  psenal  ftatute,  A£i;  13,  Pari.  1567;  that  they  applied  thefle  fynes  for 
publick  and  pious  ufes ;   for  repairing  the  hy-wayes,  mending  bridges, 
&c. ;  and  the  minifter  had  no  right  to  retain  them,  nather  could  he  im- 
pofe  them  without  a  magiftrat,  he  having  no  civil  jurildiftion,  and  the  kirk- 
feffion  being  no  court  or  judicatory,  approven  by  any  ftanding  law,  but 
meerly  precarious,  fince  the  Afts  from  1640  to  1660  ware  all  refchinded, 
(yet  fee  the  16  Aft  Parlia^  1661,)  and  what  they  had  done  was  cuftom- 
arie ;  and,  ejloy  they  had  exceeded,  error  communis  factt  Jus  pro  prtBterito. 
Notwithftanding  of  all  this,  they  having  private  ennemies  in  the  Coun- 
fell,  they  ware  deprived,  and  fyned  each  of  them  in  25  lb.  fterling.    And 
becaufe  Pitlever  was  likewayes  Bailzie  of  the  regality  of  Dumfermeling, 
and  had  not  timeouily  tane  the  Declaration,  (tho  all  ther  principles  ware 
knowen  to  be  unexceptionable,)  they  turned  him  out  of  that  alfo,  and  fyned 
him  in  50  tb.  fterling,  over  and  above  the  25  tb. ;  and  fand  no  inferior 
court  ought  to  be  holden  but  in  the  hower  of  caufe,  which  is  betuixt  10 
and  12,  at  leift  they  ought  once  to  lit  doune  within  that  fpace,  and  then 
they  may  adjoume  and  continue  themfelfes  to  after  dinner.      If  they 
examine  all  the  offices  of  Scotland,  they  may  overtake  many,  and  bring 
in  a  great  fumme.     But  fome  wondered  at  the  policy,  why  ihares  fliould 

be  laid  by  fuch  tefts  for  men  repute  loyall,  which  was  to  irritate  them ; 

and  what  ihall  we  doe  to  ennemies,  if  friends  be  thus  ufed  ? 

No.  597,  lifdem  (UebuSj  4  &  5  Maij  1681. — Rankeilor  gave  in  a  bill  to  the  Coun- 

cell,  bearing  that  Sir  James  M*Gill  his  fone  having  been  fo  unfortunat 
as  to  kil  Balfour  of  Denmiln,  and  his  Majefty  having  granted  him  a  re- 
miffion,  to  which  the  Exchequer  added  this  quality,  that  he  fhould  never 
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be  fein  in  Fyfe  to  prevent  bloodfhed  ;  and  that  the  petitioner  being  now 
a  dying,  and  eamelUj  wifhing  to  fpeak  with  and  fee  his  fone,  therefor 
begged  they  would  relax  fo  much  of  the  punifhment  as  to  allow  his  fone 
to  come  and  fee  him.  The  Councell  doubted  if  they  might  doe  this ;  but 
the  Duke  of  Albany  affirming,  that  he  beleived  the  King  would  not  refufe 
this  defire  of  any  old  dicing  gentleman,  they  granted  it  in  thir  termes, 
that  he  fhould  goe  with  a  guard  like  a  prifoner,  and  Hay  but  24  bowers, 
and  then  depart  out  of  Fyfe,  wher  the  freinds  of  him  that  was  killed  live. 

2  Junij  1681. — The  Lords  make  ane  Aft  of  Sederunt  anent  the  clerks  No.  598. 
minuts,  that  they  be  written  during  the  debate,  and  anent  the  difpatch  of  ^' 
reports.     See  it  in  my  colleftion  of  the  Afts  of  Sederunt. 

2  Junijj  pq/l  meridiem. — At  Privy  Councell,  their  is  a  complaint  made  No.  599, 
by  my  Lord  Hatton,  trefurer-depute,  againft  fome  of  the  wrights  and^' 
mafons  of  the  Cannongate  for  a  ryot,  on  this  occaiion  : — He  was  building 
a  lodging  for  himfelfe  in  the  Canongate,  and  having  imployed  fome 
country  mafons,  unfree-men,  at  his  work,  while  he  is  at  London,  the 
mafons  of  the  Gannogate  come  violently  upon  them,  and  takes  away  ther 
tools.  This  was  reprefented  as  a  dounright  breach  and  violation  of  the 
111  Aa  of  the  Pari.  7,  Ja.  6*,  in  1540,  ratified  by  the  4*  Aft  anno  1607 ; 
which  Afts  permit  the  Hedges  to  employ  craftfmen,  freemen  or  others,  for 
bigging,  or  doing  ther  work.  Alledged^  the  trades  of  the  Gannogate  have 
been  in  the  immemoriall  ufe  and  pofleffion  of  hindring  and  debarring  un- 
free-men from  working  within  ther  liberties ;  yea,  in  the  cafe  of  Samuel 
Cheifley's  dead-chift,  they  would  not  fuffer  a  wright  of  the  toune  of  Edin- 
burgh to  work  within  the  bounds  of  the  Gannogate.  It  was  thought  the 
trades  of  Edinburgh,  by  ther  ereftions  unto  corporations,  and  ther  fealls 
of  caufes,  ware  ftated  in  the  priviledge  of  hindering  any  unfreemen  from 
working  any  part  of  ther  calling  within  the  bounds  of  the  brugh  royall, 
but  ther  fuburbs  (which  are  no  part  of  the  royalty)  could  not  clame  this  ' 
priviledge ;  and  that  the  unfreemen  in  Borland's  houfes  at  the  Weftport, 
called  the  King's  ilables,  ware  aflbilzied,  and  found  not  liable  to  the 
trades  of  Edinburgh,  becaufe  thefle  (tables  ware  no  part  therof ;  yet  now 
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the  toune  hes  got  a  right  theirto.  I  rememher,  in  167 1»  the  Privy  Coun- 
cell  fyned  David  Pringle,  chirurgeon,  for  employing  one  Wood,  ane  un- 
freeman  barher,  to  exerce  his  calling  in  polling  the  children's  heads  in 
Heriot's  Hofpitall ;  and  lately  the  ikinners  and  glovers  did  poind  fome  of 
the  merchands  gloves,  becaufe,  tho  they  ware  freemen,  yet  they  ware 
not  free  of  the  calling  to  fell  gloves.  Tho  the  merchands  reclamed,  yet 
the  forfaid  Aft  James  5^  feemes  even  to  extend  to  brughs  royall,  which 
fome  expounded  thus  :  If  a  freeman  refufe  to  end  my  work,  or  defert  it, 
then  I  may  imploy  ane  unfreeman  ;  but  the  Aft  will  not  bear  this,  for  it 
hes  a  pofterior  claufe  for  that.  The  Eang's  Advocat  acknowledged,  that 
both  brughs  royal  of  baronies  and  regalities  might  hinder  me  from  bring- 
ing in  ane  unfreeman,  with  whoife  work  I  ihould  keep  a  fliop  and  fell  out 
what  he  made  to  others,  fuch  as  a  futor,  &c.  And  this  hes  been  a  long 
controverfie  betuen  the  toune  of  Edinburgh  and  the  members  of  the  Col- 
ledge  of  Juilice,  if  they  might  keip  a  taylor,  unfreeman,  to  make  cloaths 
to  himfelfe  and  family  ;  but  the  Advocat  alledged,  every  man  might  law- 
fully employ  any  tradfinan  (tho  not  free  in  that  brugh  or  place)  to  work 
any  work  to  himfelfe,  which  he  was  not  to  fell  or  make  any  profit  of  as 
ane  artificer.  And  fo  the  Privy  Councell  land  the  libell  relevant  againft 
them,  tho  many  thought  the  bygane  cuftome  wheirby  they  have  been  in 
ufe  to  debar  fuch  unfreemen  was  fufficient  in  law  to  excufe  them  from  a 
ryot,  and  only  reproove  them,  and  difcharge  the  like  in  tyme  coming. 
But  the  Councell  will  try  from  the  witnefles  and  probation  if  ther  was  any 
violence  ufed  at  the  interruption,  or  if  they  had  any  warrand  of  concurfe 
from  the  magiflrat ;  (tho  the  trades  of  Edinburgh  feik  only  one  general 
concurfe  to  ferve  for  all  the  year ;)  for  if  they  find  they  had  a  warrand, 
and  ufed  only  a  civil  interruption  to  preferve  ther  pretended  right,  it  is 
hardly  imaginable  how  it  can  be  made  a  ryot.* 

2^,  The  privat  fcoolmafters  in  Edinburgh  being  called  before  the  Privy 


^  Why  shall  I  be  tyed  to  use  freemen,  if  others  be  more  dextrous  and  expert  then  thej,  and 
will  work  cheaper ;  to  debar  such  ware  a  manifest  prejudice  to  the  people ;  tho,  on  the  other 
hand,  the  freemen  retort  this  argument,  that  they  are  answerable  for  the  goodnesse  of  the  work, 
wheiros  unfreemen  escape  unpunished  after  they  have  cheated  the  leidges.  Likeas,  they  payed 
not  such  prentis  fees,  neither  doe  they  bear  burden  as  the  freemen  doe. 
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Councell,  and  complained  on  by  the  Mr.  of  the  High  Grammar  Scooll, 
(one  fchool  is  far  from  being  able  to  ferve  Edinburgh  now) ;  ther  are 
Mr.  Strang,  Mr.  William  Greinlaw,  and  2  or  3  others  of  them  imprifoned 
till  they  find  caution  not  to  teach  Latin  till  they  be  licenced  by  the 
Bifchop :  for  feveraUs  of  them  ware  outed  minifters,  and  others  who  ware 
fufpeded  to  poifon  the  young  ones  with  dilloyall  principles ;  fo  that  the 
Regents  of  the  Golledges  defended  themfelfes,  that  many  of  ther  youth 
ware  infedted  and  leavened  ere  they  came  to  them  ;  and  even  when  they 
are  licenced,  not  to  teach  the  grammar,  but  only  the  rudiments  and  voca- 
bles ;  for  then  the  children  may  be  come  to  that  ftrenth  as  to  go  to 
the  Hy  School!. 

3*^,  A  letter  was  red  from  the  King,  declaring  the  Duke  of  Lauderdale 
governor  of  Edinburgh  Caftle,  and  Lundie  his  deputy,  and  the  garrifon 
independent  on  the  Lieutenant-Generall  of  the  forces,  and  only  accounta- 
ble to,  and  to  receive  orders  from,  his  Majefty.  And  a  motion  being 
made,  that  General  Dalziel  was  poftponed  both  in  the  rolls,  and  his  place 
of  fitting  in  Gouncell,  being  put  after  the  inferior  Officers  of  State  by  the 
laft  commiffion,  the  Gouncell  placed  his  Excellence  nixt  to  the  nobility, 
and  before  all  the  gentlemen  upon  the  Gouncell. 

4*®,  The  Lords  repone  Colfton  to  his  place  again.     Videjuproj  page 

195. 

5^,  Ther  is  a  libell  given  in  by  Skeen  of  Halyeards,  in  Lothian,  againft 
Alexander  Milne,  proveft  of  lithgow,  for  oppreifion  and  concuffion,  in 
abufing  his  office  by  threatning  and  hedtoring  him.  Alexander  had  alfo 
a  reconvention  againft  him,  that  being  his  Majefty's  lieutenant  and  de- 
puty in  that  toune,  yet  Halyeards,  without  any  provocation,  had  given 
him  moft  opprobrious  and  unworthy  reviling  langage,  as  villain,  knave, 
rafcall,  &c.  Both  ther  libells  ware  admitted  to  probation ;  but  throw  the 
interceffion  of  freinds,  they  ware  agried. 

Eodem^  prima  Junij  1681. — One  George  FuUarton,  a  merchand  in  no.  605, 
Edinburgh,  having  bribed  fome  of  the  King's  fub-cuftomers  and  waiters,  ^*  ^^^' 
and  under  night  ftealing  in  fome  packs  of  Englifh  cloaths  at  the  Weft 
port,  and  they  being  now  abfolutely  prohibite  by  the  late  aft  of  trade 
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made  in  April  laft,  and  being  difcovered  by  one  Lindfey,  a  merchand,  and 
feized  on  and  laid  in  unto  a  houfe  till  the  nixt  day,  Fullarton,  the  ouner, 
came  with  10  or  12  hyred  workmen,  and  violently  broke  up  the  houle 
wher  they  lay,  and  carried  them  away.  This  being  complained  on  to  the 
Privy  Councell,  they  ordained  the  2  waiters  to  be  fcourged  throw  the 
toune,  and  Fullarton  having  fled,  was  declared  fugitive,  and  fearch  was 
ordained  to  be  made  for  thofle  who  affifted  him;  and  the  deaths  (fo 
much  as  ware  not  refcued)  ware  (conform  to  the  appointment  of  the  faid 
aft  of  trade,)  brunt  by  the  hand  of  the  hangman,  at  12  o'cloack,  at  the 
croiTe  ;  \interlined\  (but  it  was  only  the  word  bales,  but  the  fyne  cloath 
was  privily  preferved,)  which  many  thought  might  as  charitably  have 
been  employed  for  deaths  to  poor  people ;  however,  this,  as  it  was  the  firft 
exemplary  adl  of  that  kind  of  forfaultor  and  punifhment  borrowed  by  us 
from  England,  fo  it  was  the  firft  exercife  of  Coubume,  the  new  hangman's 
employment,  he  being  inftalled  on  John  Whyte's  deceaie.  See  Aft  89 
of  the  ParP.  1687. 

No.  628,        6  Julij  1681.— Englifti  cloath  brunt  at  the  croffe.     Vide  fupra  page 

^'^^^      '200,  Fullarton  [No.  605.] 

No.  607,        Decimo  Junij  1681. — John  Spreul  being  pannelled  at  the  Criminal 
^'  Court  for  treafon,  and  that  dyet  being  deferted  againft  him,  and  a  new 

fummonds  of  treafon  given  him  in  the  very  Court,  at  the  bar,  by  a  herauld 
in  his  coat,  with  found  of  trumpet,  for  being  with  the  rebells  at  Bothuell 
Bridge,  (tho  he  produced  teftificats  that  he  was  in  Ireland  aU  that 
tyme,)  and  for  being  prefent  at  Cargil's  excommunicating  of  the  King, 
(but  naked  prefence  heir  was  not  treafonable,  without  feme  farder  con- 
curfe  and  acceffion ;)  and  it  being  alledged  for  him,  that  being  put  to  the 
torture,  and  having  perfevered  therein,  without  confeffion  of  the  crymes 
laid  to  his  charge,  the  fame  purged  all  the  praeceeding  indicia  etprrBfump- 
tiones  that  urged  him,  fo  that  he  can  never  be  quseftioned  on  thefle  again, 
except  new  priefumptions  fhould  emerge  againft  him ;  as  was  found  in  the 
Criminall  Court  in  1632,  in  the  cafe  of  Tofcheoch  of  Monyvaird,  accufed 
for  burning  the  Tower  of  Frendraught.  It  was  anfwered  by  the  Advocat, 
that  ther  ware  farder  prsefumptions,  qu(B  eum  gravahant^  which  are  noviter 
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venientes  ad  noHciam.  2^%  His  denyall  in  the  torture  could  never  purge, 
becaufe  thefle  who  examined  him  in  the  torture  had  no  power  nor  com- 
miffion  from  the  Privy  Gouncell  to  aik  thefle  quaeftions  at  him,  and  he  was 
not  hound  to  have  anfwered  beyond  ther  warrands ;  (and  yet  it  would 
have  beep  thought  prefumption  eneugh  in  him  to  have  fought  to  limit 
them  to  ther  commiflion.)  The  Criminall  Lords  repelled  the  defence, 
and  fand  the  torture  purged  not  the  proceeding  indicia. 

2.  Whereon,  upon  the  13  of  June,  the  faid  John  Spreul  was  tryed  at 
the  Criminall  Court,  and  probation  led  againft  him ;  who  deponed  they 
faw  one  called  John  Spreul  with  the  rebells  at  Bothwel  Bridge,  but  they 
knew  not  if  the  panneU  was  he ;  and  ther  being  another  of  that  fame 
name  prefent  in  the  Court,  (who  confefled  his  being  at  Bothwel  Bridge, 
and  had  taken  the  benefit  of  the  Indemnity,)  to  whom  all  the  tokens  and 
deicriptions  they  gave  agried  more  then  to  the  pannell ;  as  the  cullor  pf  his 
horfe,  his  having  a  cap  and  not  a  hat,  with  a  black  perriwig,  &c.  The 
affife  upon  this  clenged  and  assoilzied  him  ;  notwithftanding  wheirof  the 
King's  Advocat  procured  ane  order  from  the  Privy  Counfell  to  detaine 
him  ftill  in  prifon  till  he  got  a  new  indytement,  which  was  the  3d,  viz.  for 
treafonable  expreflions  uttered  by  him  before  the  Counfell,  fuch  as  re- 
filling to  call  Bothuel  Bridge  a  rebellion,  or  the  aflaflinating  and  killing 
the  Archbiihop  a  murder ;  which  laft  is  no  treafon,  tho  it  be  a  very  per- 
verfe  opinion. 

3.  On  the  14  of  June,  the  King's  Advocat  having  complained  to  the 
King's  Counfell,  that  the  witnefles  led  againft  Spruell  had  prevaricated 
and  deponed  £eJfefly,  at  leift  did  conceall  ther  knowledge  ;  it  was  moved 
by  my  Lord  Haddo,  and  approven  of  by  the  King's  Advocat,  that  wit- 
nefles, in  fuch  a  cafe,  might  be  tortured,  when  they  vary,  as  weell  as 
parties.  This  is,  indeed,  agriable  to  the  Koman.  law,  but  does  not  fute 
the  genius  of  our  nation,  which  looks  upon  the  torture  of  the  boots  as  a 
barbarous  remedy ;  and  yet  of  late  it  hath  been  frequently  ufed  amongs 
us.  I  think,  however,  thefle  witnefles  deferve  to  be  puniflied  ;  yet  the 
affifers  fhould  not  look  upon  the  teftimonies  of  fuch  witnefles  as  a  full 
probation,  it  not  being  fpontaneous  or  voluntary,  wheir  ather  they  are 
threatned  with  the  boots^  or  tortured. 

2p 
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4.  After  all  this,  on  the  14  of  July  1681,  Spreul  is  brought  before  the 
Privy  Conncell,  and  fyned  in  9000  merks,  for  refufing  to  depone  anent 
his  prefence  at  Conventicles,  the  fame  being  referred  to  his  oath,  con- 
forme  to  the  2d  Aft  of  the  FarL  in  1670 ;  and  he  was  ordained  to  be  fent 
to  the  Bafle  till  he  payed  it. 

No.  613,  p.       16  Juris  1681. — ^At  Privy  Councell,  a  prsBcognition  was  taken  for  pre- 

202. 

paring  a  dittay,  by  ane  Affife  of  Error,  againft  James  Baird  younger  of 
Saughtonhall,  Mr.  Andrew  Temple  of  Bevilrig,  Dundas  of  Jervifton, 
James  Bailzie,  Thomas  Noble,  and  Robert  Sandilands,  merchands,  Bobert 
Elliot,  Hugh  Johnfton,  John  Binny,  Alexander  Blair,  and  others ;  the 
affifers,  who  had  on  the  18  of  March  laft  clenged  Somervell  of  Urats, 
and  fundry  other  heritors,  who  ware  pannelled  for  being  at  Bothuel 
Bridge,  tho  ther  was  clear  probation  againft  them.  The  15  affifers  ware 
called  in,  one  by  one,  before  the  Councell^  and  interrogat  to  declare  (but 
not  upon  oath,  which  is  a  new  method,)  whither  they  voted  ^/e^  and  conr 
demnesj  or  clenges  and  affbilzies;  (for  it  was  not  marked  in  the  verdift  how 
every  particular  man  voted,  as  fhould  have  been  done,  by  the  regulations 
of  the  Juftice  Court,  and  ratified  by  the  16  Aft  of  the  Pari,  held  in  1672.) 
Some  4  of  them  had  found  Urats,  &c.  guilty,  which  they  declared,  and  fo 
ware  freed.  Others  craved  pardon  for  ther  clenging  him,  and  came  in 
the  King's  will  and  mercy.  Some  faid,  they  did  not  remember  how  they 
voted.  Others  more  ftoutly  adhsred  to  ther  verdift  dbfolvitor^  and  that, 
in  fo  doing,  they  had  ferved  both  ther  light  and  confcience.  The  Coun- 
cell remitted  them  to  the  Criminal  Court,  to  be  pannelled  their,  on  the 
63  Aft  of  the  Parliament  held  in  1475,  tanquam  temere  juranies  fuper 
affijam  and  to  be  judged  by  ane  great  affife  of  25  noble  perfons,  id  eft^ 
gentlemen  at  leift. — The  libell  ufes  to  be  in  Latin,  «nd  under  the  Quarter 
Seall. 

This  was  a  ftrange  tryall,  contrare  to  the  nature  of  all  other  prsscogni- 
tions  tane  at  Privy  Councell,  wher  they  ware  ever  defigned  in  the  pannells 
favors  for  mitigation,  and  never  to  his  prejudice,  as  here.  Ther  was 
never  any  of  thefle  Affifes  of  Error,  that  ever  took  effeft  in  Scotland 
before  this.    But  fee  one  learnedly  debate  in  December  1635,  (it*s  page 
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315,  of  my  Criminall  CoUe&ion,  and  takes  up  8  lei£&  and  a  halfe  ther,) 
againft  the  affifers  who  clenged  James  Gordon  for  wilfiill  refetting  and 
intercommuning  with  Alexander  Leith  and  Nathaniel  Gordon,  open 
rehells  ;  which  heing  fo  full,  I  neid  repeit  nothing  on  this  occaiion  heir. 
On  the  25^  of  JnUy  1681,  the  lihell  againft  them  was  fuftained  as  relevant, 
by  the  Criminall  Judges,  and,  after  much  difficulty,  was  found  proven 
by  the  Affize  of  25,  (tho  they  had  packed  them,  making  the  major  part  of 
them  to  be  Officers  of  the  Forces,  and  other  dependers,)  againft  7  of 
them,  (the  reft  having  come  in  the  Ejngs  will,)  who,  ad  terrorem  of 
others,  ware  imprifoned,  fyned,  and  declared  infamous,  on  the  faid  old 
Aft  of  K.  James  the  3^,  in  1475 ;  tho,  generally,  this  fentence  did  not 
beget  them  any  reproach. 

[21  Junij  1681,]  pqft  meridiem. — ^At  Privy  Counfell,  upon  a  motion  No.  eie,  p. 
from  the  Duke  of  Albany  and  Y[ork],  the  Magiftrats  of  Edinburgh 
ware  called  in,  and  it  was  recommended  to  them  to  call  the  mer- 
chands  before  them,  and  difcharge  them  to  extortion  the  liedges, 
by  taking  great  and  exorbitant  prices  for  the  merchandices  now  pro- 
hibited to  be  heirafter  imported  by  the  late  proclamation,  on  the  pre- 
tence, that  ther  ware  no  more  of  that  kind  to  be  imported  within  the 
kingdome. 

2^^  Ther  is  a  petition  given  in  by  the  King's  tradfinen,  fuch  as  the  King's 
taylor,  mafon,  wright,  finith,  &c.,  craving  to  be  free  of  all  watching, 
wairding,  taxes,  and  burdens  within  the  Toun,  which  they  not  only 
founded  on  ther  gifts  from  the  King,  but  alfo  on  the  153  Aft  of  the  Par- 
liament 1592,  and  the  275  Aft  in  1597^  allowing  his  Majefty  to  exeime 
one  of  every  trade  from  thefle  things.  But  this  was  when  his  Majefty 
was  perfonally  amongft  us,  and  fince  it  hath  run  into  deftietude. 

3*»-  One  Erikin  perftiues  one  Bobert  Scot,  before  the  Gouncell,  for  de- 
faming, calumniating,  and  fcandalizing  him,  by  faying  he  had  broke  up 
his  chop,  and  ftoUen  gold  money  and  wair  out  of  it.  The  defence  was, 
that  he  wanted  not  prsefumptions  to  move  fufpition  and  jealoufie  that  he 
was  acceflbry,  for  he  offered  a  guiny  not  to  ftage  him  before  the  Bailzies 
of  Edinburgh,  &c. ;  et  qtkelibet  probabiUs  caufa  excufat  a  calumnia  et  can- 
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7)itio.  The  Lords  admitted  both  the  libell  and  defence  to  probation,  and 
after  advifing,  they  fand  the  libell  proven^  and  fyned  the  laid  Robert  Scot 
in  100  mKB  for  his  calumny. 

4^*  The  Lord  RoUo  perfliues  Craigie  of  Dumbamy  for  manifold 
afts  of  oppreffion  of  the  poor  country  peeple  in  Ferthihire  round 
about  him,  not  only  for  injuries  done  to  himfelfe  and  his  tennents,  but 
alfo,  (as  if  it  had  been  a&io  popularise)  for  injuftices  done  by  him  to  many 
others.  The  Lords  having  advifed  the  probation^  they  fyned  him  in  5000 
vD&Ay  and  ordained  him  to  goe  to  prifon  till  he  payed  it ;  as  alfo,  decerned 
him  to  ly  ther  till  he  payed  the  dammages  of  all  that  fhould  complain 
and  prove  themfelfes  to  have  been  greeved  by  him. 

5^  John  Burton  complains  of  Mr.  James  Cunyghame,  wryter,  that  he 
feduces  his  brother,  Mr.  Alexander  Burton,  whom  the  Counfell  femd  hypo- 
condriak,  (fee  thisyupro,  page  194,)  and  ordained  John  to  have  the  cuftody 
of  him,  and  yet  Mr.  James  abftrafts  his  perfon,  and  holds  him  up,  and 
heightens  him  in  his  melancholy  humours.  The  Councell  referred  the 
tryall  of  this  to  the  Biihop  of  Edinburgh  and  my  Lord  Abotihall. 

No.  C22,  p.       23  Junij  1681,  Pq/l  meridiem. — The  Toun  of  Kirkual,  in  Orkney,  was 

206* 

fined  by  the  Privy  Counfell,  on  a  complaint  given  in  by  Captain  Andrew 
Dick,  for  refufing  to  accept  prifoners  font  by  him  as  the  King's  Stewart 
of  Orkney,  and  combyning  among  themfelfes  not  to  buy  from  him  any 
malt  or  bear,  wheirby  the  King's  rent  ther  happened  to  be  the  worfe 
payed  :  yet  men  are  free  to  buy  where  they  pleafe. 

Item. — Four  of  the  men  called  the  "  Sweit  Singers,'*  viz.  Gibb,  Young, 
Jamifon,  and  Kerr,  who  had  framed  a  molt  ridiculous  paper,  that  was 
printed,  (of  whom  fee  my  Hiftorick  Manufcript,  marked  [G.,]  page 
[14]  ;)  turning  more  fober,  retrafted  part  of  their  former  extravagancies, 
and,  before  the  Secret  Councell,  declared  they  thought  it  not  lawfiill  to 
rife  in  armes  againft  the  Magiftrat*s  authority,  tho  in  ther  printed  tefti- 
mony,  the  Spirit  did  then  fuggeft  the  contrare  to  them.  Some  of  thir 
weemen  Singers  ware  lb  rude,  as  to  throw  out  broken  chandlers,  and 
other  traih,  at  the  Duke  of  York*s  coatch,  as  it  pafled  by  the  Canogate 
prifon ;  for  which  they  ware  feverly  la(hed. 
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30  Juny  1681.— At  Privy  Councell,  Edmifton  of  Duntraith  is  fyned  No-  «24,  p. 
in  9000  mts,  and  to  ly  in  prifon  till  he  pay  it,  and  that  for  refiifing  to 
depone :  1^  Anent  his  converfing  and  interconunoning  with  one  Mr. 
Fofter,  a  minifter,  denunced  fugitive  for  conventicles :  2^^  Anent  his 
having  heen  at  field-conventicles :  3^^  Anent  his  unduetifull  reviling  of 
the  Privy  Councell,  calling  ther  proceedings  arbitrary  and  tryannical. 
On  all  which  points  he  was  urged  to  depone,  both  from  the  2^  Aft  of 
Pari,  in  1670,  and  from  the  Bang's  Letter  in  1674,  reftrifting  the  puniih- 
ment,  in  caife  they  confefTed,  to  ane  arbitrary  mulft.  Tho  Sir  George 
Lockhart  alledged,  the  Aft  of  Parliament  might  indeed  compeU  Duntraith 
to  depone  againft  others,  but  not  againft  himfelfe  ;  and  that  he  behooved 
firft  to  have  a  remiffion  paft  the  fealls ;  and  the  King's  Letter  was  not 
equivalent  theirto.  AU  which  was  repelled,  and  he  holden  as  confeft  for 
not  deponing,  and  fyned.     Vide  infroj  pag.  272,  Lady  Cavers. 

[7  Jidij]  1681. — ^At  Privy  Councell,  the  former  day,  a  complaint  ^®-  ^^^>  P- 
having  been  given  in  by  Lanton,  and  fome  other  gentlemen  of  the 
(hire  of  the  Merfe,  that  the  Earle  of  Home,  Shireff,  intended  to  furprize 
them  in  elefting  ther  Commiffioners  to  the  Parliament,  in  giving  them  only 
one  day's  advertifement ;  the  Lords  then  did  prefix  the  13  of  July  for 
elefting. — The  Counfell  this  day,  on  a  Bill  given  in  by  the  Earle  as 
Shireff,  fand  by  the  Afts  of  Parliament,  the  Councell  ware  not  the  parties 
who  could  let  dayes  for  the  Heritors  conveening  and  choifing  ther  Com- 
mifiioners  to  Parliament,  but  only  the  Shireff,  Yet  they  ordained  him 
to  give  a  competent  fpace  of  advertiihment,  at  leift  6  dayes,  that  they 
might  have  tyme  and  leifure  to  conveen,  and  that  his  intimation  be  made 
at  the  head  brugh  of  the  lliire,  by  proclamation  over  the  mercat  crofle, 
and  by  touck  of  drum  throw  the  toune,  that  it  may  come  to  all  ther 
knowledge. 

Item. — ^Mr.  Archbald  Hope  of  Bankeillor,  Advocat,  (becaufe  he  had 
voted  againft  the  Duke  and  the  Court  faftion,  in  the  eleftion  of  the  Com- 
miffioners for  Fyffe,)  is  perlhued  before  the  Privy  Counfell,  for  abfence 
from  the  King's  hoift  at  Bothuel-bridge :  againft  which  he  proponed 
on  his  privilege  as  ane  Advocat,  (of  which  exemption,  videjuproj  in 


302  fflSTOMCAL  NOTICES  1681. 

March  1680,  page  142,)  and  that  he  fent  a  man  and  a  horfe  for  him.  The 
Privy  Gounfell  repelled  this:  So  that  out  of  pique,  the  Advocates' 
priviledges  ware  at  this  tyme  fuhverted  and  overthrowen ;  hut  they  re- 
mitted to  a  Committee,  to  conlfider  how  far  lus  fending  a  horfeman 
fliould  alleviat. 

No.  634,  p.       11  Jfdij  1681. — Two  weavers  of  Einneuchar,  in  Fyflfe,  one  called  Rt- 

207 

tillo,  and  the  other  Fhilp,  were  condemned  at  the  Criminal  Court,  for 
denying  the  King's  authority,  and  calling  him  a  tyrant,  and  thinking  it 
lawfull  to  kill  him.  They  ware  hanged  for  it  at  the  Graile  mercat,  on 
the  13  of  July. 

No.  639,  p.        15  Julij  1681. — The  Privy  Councell  having  named  a  Committee,  to 
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order  and  adjuft  the  differences  in  riding  the  enfhueing  Parliament,  the 
Lord  Sinclar  put  in  his  clame  for  prscedency  before  many  old  Lords, 
(and  particularly  my  Lord  Semple,  who  by  the  decreet  of  ranking  apud 
me  in  1606,  is  placed  before  him.)  He  was  oppofed,  as  only  being  def- 
chended  of  the  laft  Lord's  daughter,  and  tho  the  patent  boor  fueredibus  in 
generall,  yet  that,  in  the  old  feudall  conftruftion,  fignified  only  airs  male, 
and  fo  he  could  not  clame  ther  place,  but  only  came  in  as  a  Lord  of  a 
new  creation.  Some  advifed  him  to  forbear  ryding  at  this  tyme :  how- 
ever, the  Councell  declared  they  would  continue  him  in  his  pofleffion,  till 
in  a  declarator  he  ware  poftponed  to  thefle  other  competitors,  and  accord- 
ingly, he  took  prsecedency  in  the  Parliament,  and  voted  before  them ; — 
but  as  Sinclar  rode  up  firft,  fo  Semple  rode  doun  the  way  firft ;  and 
Sinclar  was  more  at  this  tyme  a  follower  of  York's  then  Semple  was. 

2.  It  was  controverted  betuixt  George  Sinclar  Earle  of  Caitnels,  and 
John  Campbell,  likewife  Earle  of  Caitnefle.  The  Counfell  determined,  that 
George  ihould  take  the  place  due  to  that  Earle,  and  Glenurchy  fliould  be 
created  Earle  of  Braydalban,  Lord  Pentland,  Holland,  and  Glenurchy, 
&c.,  of  a  new  date  only. 

3.  The  Marquis  of  Douglas  produced  his  charter  from  King  James, 
giving  him  right  to  carry  the  Crown  at  Parliaments,  Coronations,  &c. 
It  contained  alfo,  the  priviledge  of  leading  the  vanguard  of  the  army, 
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and  of  the  firft  vote  in  Parliament,  (of  which  laft  he  is  not  in  pofleffion. 
— ^Mar  carries  the  Scepter,  and  Argyle  the  Si^ord. 

4.  Item. — ^It  was  debated  betuixt  Erfldn  of  Cambo,  Rex  Facialiumj  Lyon 
King  at  Armes,  and  Sir  Archbald  Oockbume  of  Langton,  Heritable 
Uflier,  (0/liariu8  auUe  et  Parliamentif)  mentioned  in  the  Laws  and  Afiks 
of  Malcobne  Mackenneth,  cap.  •  .  •  ),  who  fhould  goe  neareft  to  the 
King's  Gommiffioner.  The  Lords,  by  ther  printed  order  regulating  this 
and  the  reft  of  the  manner  of  ryding  the  Parliament,  appointed  the  Lyon 
and  his  brethren  heraulds,  to  proceed  the  honors  immediatly,  and  the 
Ufher  to  ride  before  the  Gommiffioner,  but  a  litle  of  at  a  fyde,  that  he 
may  not  be  interpofed  betuixt  him  and  my  Lord  Lundors,  who  carries  the 
Commiffion-purfe ;  fo  that  if  the  King  himfelfe  ware  prefent,  he  would 
ride  immediatly  before  him.  See  fomewhat  more  of  this  Parliament  in 
my  folio  Hiftorique  Manufcript,  marked  G.,  page  20,  22,  and  23. 

21  Jtdij  1681. — The  Boyall  Burrows  and  their  agent  againft  the  Brugh  No.  641,  p. 
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of  Selkirk,  for  choicing  Sir  Patrick  Murray,  (who  was  not  an  aftual  re- 
fidenter  amongs  them,)  to  be  their  Gommiffioner,  contrare  to  the  Eing's 
letter  in  1674,  and  the  Aft  of  Burrows,  on  which  Aft  they  charged  him 
and  the  Brugh ;  and  he  prefenting  a  Bill  of  fulpeniion,  (the  Duke  of 
York  was  prefent  at  the  debate ;)  and  the  Lords  fand  the  faid  Toun  of 
Selkirk  had  contraveined  the  King's  letter,  and  Aft  of  Burrows  made 
theron,  difcharging  the  Burrows  to  eleft  any  to  reprefent  them,  but 
a&uall  traffiquing  and  refidenting  burgefles ;  and  in  the  laft  Gonvention 
of  Eftates,  in  June  1678,  none  but  fuch  ware  admitted ;  (but  I  think  it 
would  be  enough  in  law,  that  they  had  once  been  burgefles  and  traffiquers, 
fee  the  debate  in  Februar  1673,  betuen  Sir  A.  Bamlay  of  Abbotfhall  and 
Francis  Kinloch  and  others,  founded  on  the  8^  Aft  of  Parl^  in  1609 :  it's 
in  the  folio  Manufcript  A.,  folio  166 ;)  and  fand  the  laid  Aft  of  Borrows 
obligator,  and  that  Selkirk  had  incurred  the  fyne  ;  which  was  alledged  to 
be  1000  mts  each  voter,  they  being  19  perfons  on  the  Gounfell.  But 
this  fancy  of  the  King's  Advocats  was  rejefted  by  others,  who,  more 
analogically  to  law,  thought  the  laid  1000  mks.  was  only  due  by  the  whoUe 
aggregate  body  of  the  comniuuty  eledling.    But  in  regard,  by  the  A£t  of 
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eleftion,  it  did  not  appear  who  had  voted  to  Sir  Patrick,  they  dire^d  a 
commiffion  to  Hayning,  and  fome  other  neighbouring  gentlemen,  to  take 
the  oaths  of  all  who  gave  fuffrage,  to  whom  they  gave  ther  votes ;  and 
referved  to  themfelfes  to  modify  the  fyne  at  the  advilfing.  Which  com- 
miffion the  Lords  knew  could  not  be  reported  this  Seffion,  and  fo  upon 
the  matter,  the  decifion  of  the  qusftion  devolved  to  the  I^eurliament  itfelfe; 
efpecially  feeing,  in  law,  the  eleftion  might  be  valid,  tho  they  had  incurred 
the  penalty,  like  a  tack  fet  by  a  minifter  without  confent  of  the  patron, 
(as  is  recorded  by  Dury,  9  Novembris  1624,  Sir  Thomas  Hope  contra  the 
Minifter  of  Syres.)  Yet  all  this  cautioufiiefle  did  not  keep  the  Lords  of 
Seffion  from  the  cenfure  of  fome,  that  they,  on  the  nofe  of  a  Parliament, 
came  fo  near  the  deciding  on  dubious  eleftions,  which  feemed  only  com- 
petent to  the  Parliament  it  felfe ;  but  the  Duke  of  Albanie's  prefence  In- 
fluenced fomewhat  this  decifion.  However,  this  juftified  them,  that  the 
Parliament,  by  their  judicative  power,  voted  and  found  all  the  elections 
of  gentlemen  for  Borrows  null,  unlefle  they  ware  aftuall  refidenters  and 
traffiquers ;  tho  of  old  they  ufed  to  be  reprefented  by  any  they  thought 
fit  to  choife,  tho  they  ware  not  aftuall  traffiquers  nor  refidenters.  See  the 
Minutes  of  Parliament  belyde  me  for  this  page. 

No.  642,  p.  Eodem  die. — ^At  Privy  Councell,  Philiphaugh  and  Meldrum's  cafe  was 
again  tabled,  to  terrify  Philiphaugh  (who  was  chofen  a  Commiffioner 
to  the  Parliament,)  from  ouning  the  Country  party ;  and  Philiphaugh's 
Shireff-depute  was  imprifoned  for  converfing  with  rebells,  and  for  retard- 
ing the  Eang*s  fervice  on  his  oune  private  peiks.  See  thir  parties, 
Jiiproj  pages  168  and  l74. —  Vide  infroy  pag.  222,  thir  parties. 

No.  648,  6**  O&obris. — ^At  Privy  Counfell,   the  procefle  betuixt  Meldrum  and 

§  2,  p.  222. 

Philiphaugh  {^de  quofuprOj  pag.  210)  being  this  day  advifed,  the  Counfell 

fand  Philiphaugh  had  malverfed,  and  been  remifle  in  punilbing  con- 

venticulars,   &c.;  and  therfor  they  fimply  deprived  him  of  his  right  of 

fhireffQiip  of  Selkirk,  (it  not  being  heritable,  but  bought  by  King  Charles 

from  his  father,)  and  declared  it  was  devolved  in  the  King's  hands,  to 

give   it  to  any  other.     Some  faid,  feing  the  Dutchefle  of  Lauderdale's 

courtfhip,  by  which  he  had  flood,  was  now  dryed  up,  he  came  weell  of 

that  he  was  not  likewayes  fyned. 
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[21  Jtdij  1681.] — Greorge  Dickfon  of  Hedderweik,   perfhues  James  No.  642, 
Hamilton,  merchand,  for  a  ryot,  for  breaking  up  his  truncks  without 
any  authority  of  a  magiftrat,  and  taking  papers  fiirth  theirof ;    which 
was  admitted  to  probation; 

24  Juiij  1681.— The  Affife  of  Error  was  fuftained  ;  de  quo  fuproj  ^.'210/ 
page  202. 

26  Juiij  1681. — M'  Donald  Gargil  and  4  of  his  difciples  ware  condemned  p.  ^210.  ' 
for  rebellion,  and  difouning  the  King,  and  hanged  the  nixt  day  :  but  fee 
this  at  lenth  in  my  Hillorick  Manufcript,  marked  G,  page  22. 

The  Parliament  approaching  to  fit  doune,  (viz.  on  the  28  of  July,)  the  p.  210.  ' 
[0]utter-houfe  of  the  Seflion,  that  the  hall  might  be  prepared,  rofe  on  the 
21  of  July,  and  the  Tnner-houfe  on  the  23. 

Befydes  thir  decifions,  marked  by  me  Jitprc^  ther  ware  fome  other  Law 
Obferves  this  Summer  Seflion  infert  by  me  as  they  occurred,  in  a  4^ 
Manufcript  marked  A.  7i  from  the  beginning  to  the  9^  page  theirof,  which 
ware  not  infert  beer,  becaufe  I  knew  not  ther  precife  tymes  and  dates. 


OP  THE  PARLIAMENT  1681. 

The  Scots  Parliament  fat  doune  on  the  28  of  July  1681,  of  which  fee 
the  for&id  manufcript  6.  page  22  B,ndjeq.  I  have  fo  many  remarks  on 
the  occurrents  of  this  Parliament  difperfed  in  other  manufcripts,  that  ther 
is  litle  left  for  this  but  gleanings: — See  the  manufcript  intituled  The  Minuts 
of  Parliament,  which  is  a  joumall  and  abbreviat  of  what  pafled  every 
Parliament  day.  Itenif  the  faid  Hiftorique  Manufcript  G.  in  the  forcited 
20,  22,  and  23  pages.  Itenij  the  Theologick  4^  Manufcript,  marked  A. 
5,  pages  84,  86,  87»  and  88,  but  efpecially  page  94  djxdfeqq.^  wher  ther 
are  fundry  things  anent  the  Succeffion  to  the  Groun,  the  Confeffion  of 
Faith,  the  lecuring  the  Proteftant  Religion,  and  the  Tefl;.     Itemj  the 

2Q 
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thick  4^  Manofcript  P.,  folio  43,  et  muitisfequentibus^  wher  is  the  draught 
of  the  Aft  that  was  craved  for  fecuring  our  reformed  religion,  tho  another 
was  fuhftitut  in  its  place  ;  with  fome  obferves  on  it  and  coronation  qaths. 
Item^  fome  reafons  againft  the  Teft  impofed  by  this  Parliament,  with 
fundry  other  remarks  and  explanations  of  the  faid  Gonfeflion  of  Faith  and 
Teft.  See  the  manulcript  A.  5,  page  94,  et  muUk  fequentHms  ufque  ad 
finemj  wher  the  Teft  is  largely  confidered  with  the  Gonfeflion  of  Faith.) 

The  firft  thing  the  Articles  and  Parliament  began  with  was,  the  confti- 
tuting  the  Houle,  and  the  determining  and  difcufling  the  debateable  and 
controverted  eleftions,  which  ware  only  of  five  Shires,  viz. — ^Peibles,  be- 
twixt Sir  A.  Murray  of  Blackbarrony  and  Nafmith  of  Poflb,  wherin 
Blackbarrony  was  preferred ;  Eift  Lothian,  betuen  Adam  Gockbum  of 
Ormilton  and  Andrew  Fletcher  of  Salton,  on  the  one  hand,  and  Wedder- 
bume  of  Goflfurd,  and  Hepbume  of  Humby  on  the  other,  wheir  the  1  tuo 
ware  found  more  legally  elefted ;  the  3^  was  Weft  Lothian,  wher  Hopton 
and  Generall  Dalziell  was  praeferred ;  the  4^  was  the  Merfe,  betuen  Mr. 
Gharles  Home  and  Edgar  of  Watherly,  wheirof  the  laft  was  fufl^ned ; 
and  betuen  George  Ramfay  of  Idinton  and  Home  of  Wedderburne,  which 
was  left  undifcufled ;  and  the  5^  was  in  Stirlingfhire,  betuen  Elphinfton 
of  Airth  and  Stirling  of  Eeir,  who  ware  fent  back  to  re-eleA ;  and  it 
returning  dubious  for  the  2^  tyme,  the  Parliament  preferred  Airth. 

In  Burrows,  Riddel,  Proveft  of  Butherglen,  was  firft  imprifoned  and 
then  fet  at  liberty,  but  fufpended  from  his  vote  on  ane  accufation  of  treaibn 
againft  him,  for  afiifting  fome  of  the  Rebells  at  Bothuel-bridge.  The 
eleftions  of  Mr.  Suity  for  North  Bervick,  and  Sir  Patrick  Murray  for 
Selkirk,  ware  rejefted.  Pitlever  for  Innerkeithen,  and  James  Anftruther 
for  Anftruther,  and  Gunynghame  for  Air,  [and]  Sir  James  Dick  for  Eden- 
burgh,  tho  quarrelled,  yet  ware  fuftained.  Many  pretty  law  queftions 
occurred  to  be  debated  in  difcufling  thir  elections ;  fome  heritors  who 
had  voted  to  the  eleftion  of  Gommiflloners  ware  not  exprefly  retoured 
to  a  40  ftiilling  land,  but  ware  defigned  fo  many  oxengates.  On  this  occa- 
fion  Skein,  de  Verbarum  Significatwne^  voce  BavatOy  terrte,  was  cited,  who 
affirmes  4  oxengate  makes  a  pound  land,  fo  then  8  oxgate  are  a  40  (hilling 
land.     (Anent  the  Ipeciall  queftions  which  occurred  to  be  debate  in 
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thir  controverted  eleftions,  fee  the  informations  of  feverallB  of  them 
befyde  me.) 

It  was  at  this  tyme  ftarted,  If  temple  lands  now  holding  of  the  Eang  can 
be  fo  repute  kirklands  as  att  leift  a  man  molt  have  10  chalders  of  viftuall 
or  1000  lb.  by  year  of  them,  ere  he  can  clame  a  vote  to  eleA  or  be  elefted. 
See  arguments  alibi  from  Bengseus,  &c.  why  they  are  not  church  lands. 

The  Bifchop  of  Edenburgh  was  heard  fay,  in  the  debaitable  election  of 
Eift  Lothian,  that  for  ferving  the  King,  the  Committee  might  verie  law- 
fullie  prefer  one  who  was  inferior  in  votes,  and  they  might  pafle  over  4  or 
5  votes,  to  hold  out  a  Shaftfburie :  which  was  fpoke  verie  like  one  who 
minded  his  Parliament  oath  defideli^  to  judge  according  to  law ! 

Item^  Upon  occafion  the  13  Aft  of  Parliament  1585,  was  urged  by  Sir 
John  Cunynghame,  bearing  that  the  Eang  can  grant  no  warrand  for  im- 
prifoning  any  perlbn,  unlefle  it  be  likewayes  fubfcrived  by  4  at  leift  of  his 
cheiff  Officers  of  State  ^which  is  ane  excellent  A£t  for  fecurity  of  our  per- 
fons,  that  by  privy  writings  we  be  not  imprifoned,  without  a  hearing,  or 
fome  judiciall  fentence  and  conviftion  againft  us.  Vide  infroj  p.  217^ 
No.  14. 

Third.  In  the  Aft  of  this  Parliament,  anent  the  aflerting  the  Succeffion  to 
the  Groun,  thefle  words  (which  are  tuife  repeeted)  are  very  materiall,  and 
deferve  deep  confideration  :  "  That  it  fhall  be  treafon  to  alter,  invert,  or 
fufpend  the  nixt  air  from  the  adminiftration  of  the  govemement,  accord- 
ing to  the  laws  of  the  kingdome."  £!rgOf  the  aUedgiance  ceafes,  if  the 
nixt  air  adminiftrat  contrare  to  the  ftanding  laws  for  the  Proteftant  re- 
ligion, or  feek  to  introduce  Popery.  This  confequence  is  the  fame  with 
what  is  deduced  from  the  15  and  25  articles  of  our  old  Confeffion  of 
Faith  in  1567*  limiting  our  obedience  to  the  Magiftrat  whille  he  does  the 
things  appertaining  to  his  office,  duety  and  charge. 

Fourth.  When  the  Aft  anent  the  Teft  was  brought  in  and  red,  the  Lord 
Belhaven  flood  up  and  fpoke  to  this  purpofe,  ^^  That  he  faw  a  very  good 
Aft  for  fecuring  our  religion  from  on  another  among  the  fubjefts  themfelfes, 
but  he  did  not  fee  ane  Aft  brought  in  to  fecure  our  Proteftant  religion 
againft  aPopifh  or  phanaticall  fucceflbr  to  the  Groun."  Which  words  being 
refented,  as  if  he  had  meant  to  fpeak  againft  a  Popifh  fucceflbr*s  coming  at 
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all  to  the  Croun,  which  the  word  Againjl  feemed  to  fignify  and  import, 
and  which  was  now  declared  treafon  hy  the  late  Aft  of  Succeffion ;  and 
it  heing  pled,  in  the  hurry  and  outcry  that  was  raifed  by  fome  againA 
him,  that  he  might  be  admitted  to  explain  himfelfe ;  and  that  being 
granted,  he  faid,  ^^  He  was  not  fo  much  meaning  of  what  might  be  at 
prefent,  as  what  might  fall  out  100  years  hence."  This  was  not  judged 
fatiffaftory,  but  called  by  fome  of  the  Court  party  worfe  then  the  former ; 
and  fo,  by  a  vote  [he]  was  fent  to  the  Caftle ;  and  the  Adyocat  declared 
ther  was  matter  for  ane  accufation  of  treafon  againft  him.  Yet  fome 
dayes  therafter,  he  was,  on  his  fubmiffion  at  the  bar,  rellored  to  his  bench 
again.  When  the  vote  was  afked,  ^^  Secure  and  imprifon,  or  Not  ?"  and 
the  Bifchops  ware  all  voting  for  the  affirmative,  Sir  George  Lockhart 
moved,  that  being  a  criminal  cafe,  the  Bifchops  ought  not  to  vote  therin ; 
notwithftanding  wherof,  they  would  not  decline  themfelfes,  but  proceeded. 
See  this  debated  in  papers  belyde  me,  in  the  cafe^of  the  Englifh  Bifchops 
fitting  in  Parliament  ther,  pretending  they  are  ther  not  as  churchmen 
but  as  peers. 

Certainly  Belhaven's  meaning  (however  he  worded  it)  was  orthodox 
and  good ;  that  he  law  not  ane  Aft  fecuring  the  Proteftant  religion  from 
being  altered,  in  cafe  a  Popifh  fucceflbr  cam  to  the  Croun ;  which  was  the 
main  point  to  be  obviated,  and  for  hindring  wherof  his  Majefty  had  made 
large  offers  in  England  of  limitations  and  reftriftions  to  be  put  on  a  Popifh 
fucceflbr.  Pitmedden  reprefented,  that  he  hoped  it  was  not  intended  they 
fhould  be  fwome  to  Epifcopall  Governement  as  unalterable,  feing  Stelling- 
fleet,  and  many  eminent  divines,  called  it  only  Juris  CaroUni.  This  was 
tane  very  ill  by  the  Bifchops ;  and  Edenburgh  told  it  was  at  lei(t  Juris 
Apojloliciy  if  not  Divini.  And  yet  this  evidently  clafhes  with  the  Eing*s 
fupremacy,  by  which  he  hath  the  power  to  fet  up  what  extemall  governe- 
ment and  policy  in  the  Church  he  pleifes ;  as  alfo  it  contradifts  our  old 
Confeflion  of  Faith  in  1567)  cap.  21,  wher  one  Policy  in  the  Church  will 
not  ferve  for  all  places,  tymes,  and  ages.  (See  more  of  this  Tefl;  and  the 
Confeflion  in  the  above  cited  places  referred  to  in  the  prseceiding  page ; 
but  above  all,  for  the  Ted  and  Confeflion  of  Faith,  fee  the  laid  manu- 
fcript  A.  5,  page  94, 4*  mvUis  pagimsfequentibus  tffqtie  adjinem  i/lius  Ubri.) 
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One  of  the  main  deiignes  of  this  Teft  was,  to  get  eledlions  of  Com- 
mifiioners  in  {hires  and  burrows  fo  packed,  as  none  fliould  vote  but 
thefle  who  took  this  Teft,  which  will  feclude  all  ftrift  Prelbyterians,  as 
weel  as  Papifts ;  for  I  cannot  fee  how  ane  honeft  Papift  can  fwear  this  Teft. 

Fifth.  Ther  ware  many  complaints,  feme  of  publi6l  affairs,  and  others 
of  privat  concemes,  tabled  before  the  Articles,  ther  to  be  prepared  for  the 
Parliament,  fuch  as — 1%  A  bill  given  in  by  Sir  David  Gamagie  of  Pitt-  No.  644,  p. 
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arrow  againft  my  Lord  Halton,  Earle  of  Northelk,  Scot  of  Brotherton,  and 
others,  for  reducing  a  decreet  of  Parliament  prononced  againft  him  in 
1661,  and  obtained  by  the  deceafled  Earle  of  Dundy,  wheirby  the  Par- 
liament annulled  a  diQ)o(ition  Pittarrow  had  got  from  his  cufin,  the  Laird 
of  Craig,  of  thefle  lands,  in  profecution  of  a  former  tailzie,  and  with  the 
burden  of  his  debt,  becaufe  it  was  alledged  to  have  been  granted  after  he 
was  made  drunk,  and  without  onerous  caufes,  yet  the  witnefles  ware  not 
examined  upon  oath,  which  fee  in  the  manufcript  A.,  in  June  1661,  folio 
50.  The  Articles  granted  Pittarro  a  warrand  on  his  bill,  to  fummond  all 
the  parties  concerned,  as  alfo  to  call  for  the  teftimonies  and  other  grounds 
and  warrands  of  that  1  decreet  againft  the  Clerks  Regifter  or  other  havers, 
and  that  to  the  15  of  September  1681. 

2**,  A  complaint  was  exhibited  by  one  William  Noble  of  Dinnotar,  or 
Kipperminfchoch,  one  of  the  Commiffioners  for  Dumbarton  ihire,  againft 
my  Lord  Halton,  for  peijurie,  in  fo  far  as  he  deponed  in  Mr.  James 
Mitchell's  criminall  tryall  in  that  he  1678,  knew  no  promife  of  life 
given  him ;  and  yet,  by  a  letter  produced,  all  written  with  his  oun  hand 
in  1674,  direft  to  the  Earle  of  Eancarden,  he  wrot  that  Mitchell  had 
confefled,  on  a  promife  of  life  given  him  by  feme  of  the  Committee  of 
Gouncell,  (meaning  the  Chancelor,)  that  it  was  he  that  fhot  the  piftol  at 
the  late  Archbifchop  of  S*  Andrews,  in  July  1668, — which  contradifted  his 
oath.  But  fome  thought,  albeit  he  had  not  deponed  fo  cautioufly,  yet  it 
was  not  precifely  perjury,  feing  his  letter  proceeded  on  a  rumor  and  mif* 
information  that  promife  of  life  had  been  given  him ;  which  the  Chancelor 
having  denyed  upon  oath,  before  Halton  deponed,  it  cleared  him  that  he 
and  others  had  been  in  a  mifl;ake  ;  and  fo  he  needed  not  in  his  oath  take 
any  notice  of  that  alledged  promife,  tho  ther  was  ane  aft  of  Privy  Coun- 
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fell  that  feimed  to  mention  it.    (See  Mitchell's  tryall,  in  the  Mannlcript 
A.,  at  the  7,  8,  &c.  of  Janaar  1678,  folio  314,  Sffeq. ;  fee  the  full  debate 
in  his  caufe,  Manufcript  C,  page  63,  Sffeqq. ;  fee  Sir  G.  Mckeinzie,  King's 
Advocat,  his  Idea  Eloqu^entuB  ForenJU^  a&ione  3,  pag.  78,  wher  this  plead- 
ing of  Mitchell's  is  fet  doune ;  iterrij  his  Criminalls,  cap.  [29]  of  Perjury  ;  as 
alfo,  ClaruSj  GothqfreduSj  Matthcetts  BqffitM^  and  other  criminalifts  on  that 
cryme.     The  Parliament's  adjourning  (topped  the  decifion  ;)  but  it  had 
the  effeft  of  Matchiavell's  advife,  calumniare  auda&erj  aliquid  Jemper  ad- 
fuerehit.    Some  made  a  mock  allufion  to  the  old  hiftory  de  Haltane  quodam 
A.Epifcopo  Moguntino perjuro^  who,  by  a  falfe  oath,  beguilled  Albert  Earle 
of  Bamberg,  and  betrayed  him  to  the  Emperor  Lewis  the  4^ ;  (fee  the  ftory 
cited  from  Munfter,  Carion,  Lonicerus,  and  many  authors,  in  my  4^  Manu- 
fcript, marked  A.  5,  page  31 ;)  the  ridiculous  allufion  lies  in  the  vicinity 
of  the  names.     (  Videfupra^  p.  201,  Eleis  cent.  D.  Hamilton  and  Grellie.) 
3tio^  My  Lord  Bargeny  prefented  a  petition  m  plain  Parliament,  (fo  that 
it  is  not  abfolutly  neceiTar  to  goe  firft  to  the  Articles,)  which  was  red  ther, 
and  referred  to  the  Articles,  bearing  that  the  witnefles  who  ware  to  have 
been  adduced  againft  him  in  the  late  accufation  of  treafon,  as  if  he  had 
been  acceflbry  and  affiftant  to  the  rebellion  at  Bothuelbridge  in  June 
1679)  viz.  Cunyghame  of  Montgrenan  and  his  man,  &c.  ware  fubomed, 
corrupted,  and  bribed  to  have  deponed  falfely  againft  him,  to  have  taken 
away  his  life  and  fortune ;  and  that  by  my  Lord  Halton,  Sir  John  Dal- 
rymple,  one  Crawford  of  Ardmillan,  and  others ;  (fee  Montgrenan's  depofi- 
tion  befyde  me.)     Ardmillan,  &c.  denyedit;  fo  all  that  this  accufation 
was  like  to  refolve  in  was  an  aft,  or  elfe  a  letter  from  the  Sang,  declare 
ing  Bargenie's  innocence  in  that  affair.    (See  more  of  this  infraj  page  214, 
num.  13  &  14.) 

*4*%  Ther  was  ane  accufation  furmifed  againft  the  Bang's  Advocat, — 
1%  For  reflefting  hyly  on  the  Parliament,  by  faying,  he  faw  feditious  Both- 
uel-bridge  faces  fitting  as  members  of  Parliament.  Wheras  he  alledgedhe 
fpoke  only  upon  a  fuppofition,  if  the  Burrows  had  liberty  to  choife  whom 
they  pleafe  to  reprefent  them,  faftious  and  difloyal  perfones  might  pre- 
vail to  get  themfelfes  ele6led  ; — ^but  I  hope,  ere  they  entred,  they  behooved 
to  take  the  oaths  of  alledgeance,  fupremacy,  &c.     2^,  He  was  accufed  for 
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faying,  at  the  tryall  of  Mr.  Donald  Gargil,  on  the  26  of  July  laft,  that 
the  permitting  the  common  people  to  read  the  Scriptures  did  more  evill 
then  good,  which  was  a  blalphemous  Popiih  error. 

5^,  Ther  was  ane  indytment  given  in  by  Halton,  and  feme  other 
members  of  the  Comittee  for  the  debateable  eleftions,  againft  General- 
Major  Drummond,  for  accuiing  them  of  open  injuftice  and  partiality  in 
Parliament,  in  impofing  upon  the  Committee  a  cefle-roll^  inftead  of  a 
valuation-roll,  for  inftrufting  one  had  a  40-fhilling  land  holden  of  the 
King.    The  thing  being  thought  true,  the  accuiing  him  was  not  profecute. 

6^,  When  Watherly  was  found  by  the  Parliament  legally  elefted  as  one 
of  the  Commiflioners  for  Beryickfhire,  the  Earle  of  Home  (being  peeked 
that  his  brother  was  rejefted)  offered  to  prove  that  Sir  Patrick  Home  of 
Polwart  had  tane  an  engagement  from  Watherly,  that  he  fliould  be  againft 
the  A&  for  SucceiSion.  Dalhouiie  urged,  that  in  the  mean  time  Wather- 
ly might  be  removed  out  of  the  Houfe,  and  fufpended  from  his  vote. 
Others  urged,  fince  this  was  ane  accufation  of  treafon,  to  pr»limit  Mem- 
bers in  fuch  a  by  point,  that  Home,  conforme  to  the  [49]  Aft  of  Parliament 
in  1587,  might  fubfcrive  inptenam  tcUionis^  and  that  Polwart,  medio  tem- 
pare^  might  be  cited  before  the  Parliament.  But  the  King's  Advocat 
finding  Home's  information  and  probation  was  not  good,  it  dwindled 
away  unto  nothing ;  tho  a  man  ihould  not  raihly  accufe  another ;  and 
Watherly  gave  in  a  bill  craving  that  the  Earle  might  infift. 

7%  Ane  complaint  was  given  in  by  Robert  Sanders  and  other  printers, 
complaining  of  a  monopoly  of  printing  granted  to  ther  prejudice,  in  favors 
of  umquhile  Andrew  Anderfon  and  his  airs,  for  41  years.  (See  ther 
printed  anfwers  and  reply es  befyde  me.) 

8^,  The  tanners  of  Edinburgh,  and  ellewher,  gave  in  a  bill  againft  the 
(hoemakers,  and  other  trftdfinen  who  made  ufe  of  leather,  craving  the 
importation  of  all  forraigne  leather  might  be  prohibited ;  and  they  offered 
to  fumifli  the  country  as  weell  with  our  oune  leather,  drefled  within  our- 
felfes. — See  the  anfwers  for  the  Shoemakers,  befyde  me,  proving  that  the 
Scots  leather  is  infufficient  for  many  ufes. 

9^,  The  litfters  of  Edinburgh  gave  in  a  petition,  craving  they  may  ather 
be  eroded  in  ane  incorporation  by  themlelfes,  or  elfe  adjoyned  to  feme 
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other  deaconry  and  trade  within  the  toune,  as  the  hat-makers  ware  lately 
incorporat  with  the  walkers,  that  they  might  try  and  cenfure  infufficient 
work.  The  Toune  oppofed  this ;  fo  it  was  remitted,  and  recommended  by 
the  Parliament  to  the  Magiftrats. 
No.  644,  p.  10.  Some  trades  of  the  toun  of  Kirkcubright  gave  in  a  petition  againft 
ther  Magiftrats,  craving  the  Parliament  might  ordain  them  to  grant  them 
fealls  of  caafes,  and  ereft  them  unto  deaconries  and  incorporation.  It 
was  anfwered  for  the  toune  of  Kirkubright,  that  our  laws  had  alwayes 
been  jealous  of  deacons  of  trades ;  fee  Afts  77  &  85  in  1426,  and  Aft  52 
in  1555 ;  and  the  Lords  deciiion  in  the  cafe  of  the  toune  of  Bruntiland 
and  ther  trades  in  1680.     See  the  anfwers  at  lenth. 

11.  The  12  citizens  of  Edinburgh  who  ware  fequeftrat  and  made  in- 
capable, give  in  ane  indytment  againft  Mr.  James  Rochead,  ther  toune 
clerk,  for  leafing-making  of  them  to  the  King,  contrare  to  the  AAs  of 
Parliament,  and  for  many  other  malverlations ;  wheirof  fee  the  copie 
befyde  me.  As  alfo,  Duke  Hamilton  complained  of  the  toune  of  Edin- 
burgh's impofition,  they  had  from  the  King,  of  2  pennies  on  the  pint  of 
ale,  as  ane  illegal  taxation ;  and  craved  it  might  be  declared  treafon  in 
any  to  procure  fuch  gifts  heirafter;  of  which  fee  at  large  alibi.  The 
Duke  of  York  put  a  ftop  to  both  thir  two  grievances.    Vide  in/roj^sge  221. 

12.  The  Earles  of  Errol,  Marihell,  and  Strathmoir  complained  that  they 
ware  diftrefled  for  40,000  lbs.  Scots  and  upwards,  of  cautionrie,  wheirin 
ther  predeceflbrs  ware  engadged  for  the  deceift  Marquis  of  Argile,  by 
bond  to  the  toune  of  Edinburgh,  as  trufties  and  feoffies  for  Heriot's 
Hofpitall,  and  that  ther  eftates  ware  adjudged  for  it.  It  is  true  a  forfaultor 
cuts  of  all  unconfirmed  debts ;  yet  fo  pious  and  favorable  a  debt  as  that 
which  is  due  to  ane  Hofpitall  (and  fuch  debts  ought  to  be  excepted  out 
of  all  forfaultors)  ought  not  to  be  cut  off  and 'defrauded  by  a  forfaultor, 
wher  the  fone  and  air  of  the  perfone  forfaulted  is  reftored  to  the  eftate 
per  modum  gratice  ;  and  a  bond  was  taken  from  him  by  the  King  to  pay 
luch  a  proportion  of  the  debts,  and  was  viis  Sf  modis^  when  his  lone  mar- 
ried the  Dutchefle  of  Lauderdale's  daughter,  gotten  back ;  and  tho  ftrid 
law  ownes  not  creditors,  yet  our  Parliaments  have  had  great  regard  to 
^equity  in  fuch  cafes,  as  appears  by  the  3^  A&.  of  the  Pari,  held  in  1600, 
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wher  waflalls  and  creditors  are  excepted  from  Gourie's  forfaultor  ;  and  by 
the  Soman  law  the  flfk  got  the  eftates  of  condemned  perfons  cum  onere 

debitorumjeu  oris  alieni. Argile  alledged  he  was  content  to  be 

made  liable,  providing  they  gave  him  accefle  and  execution  for  debts  he 
and  his  father  had  payed,  whille  they  had  the  right  of  the  Marquis  of 
Huntlye's  forfaultor  for  releiving  that  eftate,  who  was  reftored  to  his 
fortune,  without  acknowledging  thefle  debts.  However,  the  Duke  of  York 
and  his  party  ware  refolved  to  expofe  Argile,  (becaufe  he  appeared  much 
for  the  Froteftant  religion,  and  complyed  not  with  them  in  every  thing), 
and  to  reftrift  him  to  a  locality.  But  it  being  infinuat  that  it  was  ane 
encroachment  on  the  King's  gift  of  reftitution  of  him,  to  fu£fer  the  Par- 
liament to  clip  it,  the  Duke  of  York  proje£ted  it  might  be  referred  to 
his  Majefty  ;  which  was  accordingly  done,  that  the  honour  of  the  juftice 
might  be  the  King's.  They  alfo  alledged  againft  Argyle,  that  the  refti- 
tution was  only  to  his  father's  eflate,  but  that  the  jurifdiftions  and  Ihiref- 
ihips  were  forgotten,  and  omitted  to  be  infert,  and  fo  he  had  no  right  to 
them.      Vide  infrOj  more  of  him,  page  225  and  226. 

13.  Suproj  page  212,  num.  3,  we  fee  it  was  mordicus  contended  by  the 
Court  faftion,  that  nothing  could  be  tabled  in  Parliament  till  firft  it  ware 
brought  in  to  the  Articles  ;  which  feimes  to  agree  with  the  218  A8t  of  the 
ParHament  held  in  1594,  and  the  Aft  made  in  June  1663  :  but  fee  a  dif- 
courfe  in  my  Manufcript  C.  page  152,  ef  Jeq.^  proving  this  is  a  late 
novation,  deftruftive  of  the  liberty  and  power  of  the  Parliament ;  and  it 
is  thought  our  Parliaments  will  never  be  free  of  prselimitations  till  that 
forme  of  the  Articles  now  ufed  be  reftified.  They  met  ordinarly  before 
the  Parliament  lat,  and  caufed  the  body  of  the  Parliament,^  their  conilitu- 
ents,  attend  them  ane  hower  or  two,  looking  one  to  another.  It  is  true, 
they  waited  alfo  for  his  Boyall  Hynefle  the  Commiflioner,  who  never  ap- 
pointed an  afternoon's  meiting,  but  all  at  10  in  the  morning :  and  feme- 
tymes  they  fat  till  2,  3,  or  4 ;  and  the  day  the  Teft  was  voted,  till  6 
a  cloak  at  night ;  .and  then,  by  furprile,  affairs  and  afts  ware  brought 
in  upon  the  Parliament,  paft  in  Articles  that  morning,  and  very  feldom 
delayed,  but  put  to  a  vote  that  fame  dyet,  that  they  might  not  have  leifure 
to  prepare  themfelfes  for  argueing,  nor  to  deliberat,  combine,  or  tak« 

2r 
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joynt  meafures  ;  which  renders  many  of  our  Afts  fo  raw  and  indigefted. 
See  alibi  of  the  Roman  Trinujidinum  in  making  ther  a&s,  and  of  the 
Engliih  cuftome  in  ther  Parliament  of  reading  ane  aft  3  feverall  dayes 
ere  it  pafle.  Bat  this  is  the  advantage  the  fo?erain  prerogative  hath  got 
with  us  oyer  the  people. 

14.  Another  point,  alfo  contingent  with  this,  fell  incidenter  to  he  debate 
in  the  Parliament ;  but  his  RoyaU  Hynefle  (hewing  his  diflike  of  it,  it  was 
waved  ;  and  it  was,  whither  ther  could  be  two  negatives,  one  in  the  Parlia- 
ment, and  another  in  the  Articles  ?  Sir  Greorge  Lockhart  contended,  that 
his  Majeftie's  negative  he  had  in  the  Parliament,  (which  is  not  very  an- 
tient  with  us,)  was  fufficient  to  fecure  his  fupremacy,  tho  he  had  it  not  in 
the  Articles.  2*^%  That  the  Articles  rejefting  a  Bill  ought  not  to  have  fuch 
a  negative  as  to  preclude  the  Parliament  from  calling  for  it,  if  they  pleiie, 
and  confidering  it.  But  this  was  ftifled;  and  it  ieemes  not  materiall 
wher  the  King  interpofe  his  negative,  whither  in  the  Articles  or  Parlia- 
ment, whither  before  reafoning  or  voting,  or  after  them ;  and  it  feemes 
lefle  difoblidging  to  doe  it  in  initio^  before  ther  pulfe  be  found. 

15.  Cromwell  Lockhart  of  Lee,  being  one  of  the  finall  Barons  of  Par- 
liament, and  in  a  long  federunt  defiring  to  goe  furth,  one  of  the  maiflers 
refufed  to  open  the  door ;  wheirupon  Lee  gav^  him  a  thruft,  which  the 
maifler  alledged  was  a  ftroak,  and  fo  that  he  had  incurred  the  penalty  of 
treafon,  by  the  [Aft]  173  of  the  Pari,  held  in  1593,  againft  any  that  beats 
another  in  the  Parliament  Houfe  whille  the  Parliament  is  fitting,  and  the 
King  or  his  Commiflioner  prefent.  To  free  himfelfe  of  trouble  and  ha- 
zard, (having  offended  the  Duke  of  York  in  his  voting,)  he  redeemed  his 
eicape  with  a  fumme  of  money  to  the  maifler  John  Shaw. 

16.  The  Earle  of  Hadinton,  Lord  Blantyre,  and  fundry  other  mem- 
bers of  Parliament,  who  ware  not  upon  the  Articles,  claimed  liberty  to 
come  and  fit  doune  befydes  the  Articles,  and  hear  the  reafoning  and  voit- 
ing,  and  to  have  a  deliberative  and  confultative  interefl,  though  they  pre- 
tended not  to  a  decifive  voice  ;  and  this  priviledge  w|is  founded  by  them 
on  former  cuftome,  and  a  claufe  in  ane  unprinted  Aft  of  Parliament  in 
1662,  fetting  doune  the  orders  of  the  Parliament  Houfe.  They  ware 
promifed  a  hearing  on  this  matter  from  tyme  to  t3naie,  but  wave  wearied 
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out  with  delay,  till  the  Parliament  was  adjourned ;  (fee  this  debated  in 
other  papers  befyde  me.) 

There  ware  many  tart  and  bitter  refleftions  paft  betwixt  feverall  mem-  No.  644,  §  2. 
hers,  in  the  heat  of  ther  debates,  efpecially  betuixt  Duke  Hamilton  and  ^' 
the  King's  Advocat,  and  fome  of  the  barons  and  the  borrows,  which  are 
not  to  be  keeped  oix  record.  I  (hall  only  adde  heir  fome  remarks^  on 
feverall  of  the  Afts  of  this  Parliament,  that  ware  brought  in,  and  ather 
paft  or  rejefted  ;  referring  the  larger  accompt  to  the  other  places  above 
mentioned. 

1.  Againft  the  [4th]  Aft  of  this  Parliament,  1681,  making  Mafters 
anfuerable  for  ther  Tennents,  or  elfe  to  remove  them,  it  was  urged  by  Sir 
Greorge  Lockhart  in  the  debate,  that  it  wad  contrare  to  the  juftice  of  the 
Divine  law,  by  which  the  foull  only  that  hath  finned  is  punifhed,  and 
never,  the  innocent ;  and  by  the  common  law,  nosa  capiUjequitur.  It  was 
anfuered  by  Haddo  and  Tarbet,  This  engadging  for  tennents  was  no  no- 
velty, for  it's  enjoined  by  the  8th  A61  of  the  Parliament  held  in  1528.  But 
that  means  only  of  the  Porteous  roll  in  Circuit  Courts.  See  of  this  alibi 
on  the  Privy  Councell  Aft  to  this  purpofe. 

2.  In  reafoning  upon  the  [11th]  Aft  againft  Prote6lions,  it  was  defired 
by  Alexander  Milne  for  Lithgow,  that  as  long  as  ther  was  roume  left  to 
goe  and  get  Proteftions'immediatly  from  his  Majefty,  or  the  Secretary,  for 
a  litle  money,  the  eviU  would  be  the  fame,  unlefle  the  fountain  ware  ftopped. 
This  was  refented  as  a  reftriftiori  on  his  Majefty.  Then  it  was  craved, 
that  thefle  Proteftions  granted  by  his  Majefty  might  be  ordained  to  be  re- 
giftrat,  (vide  this  infroj  pag.  322,)  that  creditors  might  know  them  ere 
they  put  themfelfes  to  the  expence  of  captions  and  meflengers.  This  was 
fliifted,  and  left  to  his  Majefty's  prudence,  to  order  it  as  he  fhould  think 
fitt.     See  Aft  47,  Pari.  1587. 

3.  The  Aft  continueing  the  Excife,  for  fyve  years  after  the  King's 
death,  was  defired  by  fome  to  be  annexed  perpetually  in  all  tyme  coming 
to  the  Crown,  as  a  part  of  the  patrimonie  theirof ;  at  leifi:,  it  might  be  for 

^  In  addition  to  the  '^  remarks"  tbat  follow^  the  Author  afterwards  inserted  some  others  on 
the  margins  of  his  MS. ;  hut  these,  with  a  numher  of  his  references  to  authorities^  heing  of  nq 
general  interest,  are  here  omitted. 
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7  or  9  years.  This  was  moved  by  Dalhouffie  and  the  Laird  of  Airth ; 
but  the  Duke  of  York  declared  he  fought  no  more  but  5  years ;  and  die 
truth  is,  theiTe  burdens  once  fet  on  foot  never  fall ;  and  it  was  thought  it 
had  been  more  rationall  for  a  Parliament  to  have  keiped  this,  to  have  grar 
tified  a  new  intrant  fucceiTor  with. 

4.  The  King's  Advocat  moved  the  [7th]  Aft  for  taking  away  the  Sum- 
mer Sefiion,  might  containe  a  claufe  impowering  his  Majefly,  when  ever 
he  faw  caufe,  to  bring  it  back  again  :  V^%  Becaufe  it  was  but  a  returning 
to  our  antient  pradife,  ad  principia  vera :  2^^  The  Seffion  being  the 
King's  court,  he  might  order  the  dyets  of  their  fitting  as  he  pleafed.  It  was 
anfwered,  1™S  They  fmelled  out  the  deiigne,  that  money  might  be  given 
to  Ibme  courtier  to  prevaill  with  his  Majefty  to  bring  it  back  again  :  2^, 
The  Parliaments  had  ordinarly  taken  care  of  fetling  the  dyets  of  the  Sef- 
fion ;  and  by  the  [2d]  Aft  of  Parliament  in  1537,  the  termes  wheiron  they 
fat  then,  ware  not  as  now  ;  fo  a  Summer  Seffion  cannot  fay,  Jlaie  fuper 
vias  antiquasj  with  Jeremy.  See  fixteen  reafons,  why  it  was  more  conve- 
jiient  to  continue  a  Summer  Seffion,  befyde  me.  Many  aimed  to  reftrift 
it  to  a  moneth  in  fummer,  but  a  total  abolition  of  it  was  carried  in  a  hurry ; 
the  Proveft  of  Edinburgh  being  fecure.  Some  think,  tho  the  Parliament 
make  ane  Aft  upon  that  which  is  a  part  of  the  King's  prerogative,  (fuch 
as  the  dyets  of  the  fitting  of  the  Seffion  are  affirmed  to  be,)  yet  the  King 
may  clame  to  his  prerogative,  and  make  ufe  of  the  fame,  notwithfiand- 
ing  of  the  faid  Aft  of  Parliament,  which  cannot  prejudge  him. 

5.  When  the  Aft  was  making  anent  Religion  and  the  Tefi:,  the 
Laird  of  Gordonfi;on  had  a  difcourfe  againfi:  all  psenall  and  fanguinary 
laws  in  matters  of  religion ;  that  the  confcience  could  not  be  forced,  and 
that  thefle  fevere  fanftions  and  penalties  operated  nothing,  fave  to  render 
men  hypocrites  :  So  that  his  defigne  feimed  to  refolve  in  a  latitudinarian 
toleration,  and  forbearance  of  all  religious  perfuafions,  de  qua  alibi. 

6.  The  fame  Gordonfton,  when  the  [13th]  Aft  anent  declinator  of 
Judges  was  paffing,  reprefented,  feing  a  man  could  not  fit  Judge  in  his 
father  or  brother's  caufe,  why  fliould  on  be  permitted  to  be  ane  advocate, 
to  plead  ather  before  his  father  or  brother  ?  &c.  This  was  flatly  levelled 
at  the  Paitesj  as  they  are  called  ;  but  not  being  feconded,  it  dyed. 
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7.  In  the  Aft  anent  the  Oaths  of  Advocats,  kcj  ther  was  ane  omif- 
fion  in  refchinding,  fingly  and  nakedly,  the  28th  article  of  the  regula- 
tions injoyning  the  oath,  and  fuffering  the  27th  article  to  ftand,  which 
contains  the  prices  to  which  they  are  fworne ;  whereas  hoth  {hould  have 
heen  annulled,  and  the  prices  renewed  by  a  new  fiatute,  feing  both  the 
matter  of  the  ftatute,  (which  is  the  principall,)  and  the  oath  (which  is  the 
acceffbriunij)  ihould  have  been  once  refchinded.  Yet  the  Advocats  did  all 
take  it  with  that  exprelTe  quality,  fo  long  as  the  King  and  Parliament 
thought  fit  to  continue  it,  and  no  longer. — Yet  by  the  [19th]  Aft  of  this 
fame  Parliament,  the  oaths  of  minors  are  declared  not  to  be  binding  upon 
them,  contrare  to  the  15  and  24  Pfalme,  and  the  Authentick  in  the  Ro- 
man law,  beginning  thus,  Jacramenta  puberum^  tit.  c.  Si  adverfus  venditi^ 
onem  ;  and  feme  think  nather  Pope  nor  Parliament  can  difpence  any  with 
ane  oath,  tho  our  Afts  of  Parliament  declared  the  oaths  of  the  Covenants 
null.  (See  the  Differences  of  the  Tyme,  dialog.  2,  page  107.  See  Gilbert 
Burnet's  Conferences.     Item,  the  Apologie  for  the  Prefbyterians.) 

8.  In  the  Bill  given  in  by  the  Earle  of  Airly  againft  Mr.  John  Demp- 
fler  of  Pitlever,  craving  that  the  Parliament  might  find  he  was  not 
excluded  by  the  Aft  of  40  years  pofleffion,  tho  he  had  ufed  no  legall  in- 
terruption within  that  tyme ;  but  that  he  might  ftill  dame  the  lands  of  Pit- 
lever,  notwithftanding  the  faid  alledgeance  of  prsefcription,  feing,  during 
all  that  tyme,  he  was  nonvodens  agere  ;  for  his  loyalty  was  excommunicat 
and  banifhed,  and  would  have  nather  gotten  juftice  or  redrefe  if  he  had 
applyed  to  ther  Judicatories,  and  cited  Lauderdale's  cafe.  Sir  George 
Lockhart  and  others,  anfwered.  That  the  great  bulwark  of  all  our  pro- 
perties was  the  grand  prsefcription  ;  no  pin  of  it  was  to  be  loufed.  It  was 
facrum  non  tangendumj  non  movendum:  that  impedimenta  juris,  fuch  as 
was  my  Lord  Lauderdale's  cafe,  (his  very  right  being  extinguiflied  by  a 
forfaultry,  or  fequeitration,  which  divefted  him,  and  ftated  the  right  in 
the  Commonwealth,  fo  as  he  could  raife  no  aftion,)  did  indeed  ftop  prae* 
fcription,  without  neceffity  of  interruption,  feing  all  thefle  years  wherin 
the  legall  impediment  lafted,  ware  dedu6):ed,  and  did  not  run  ;  but  wher 
it  was  only  impedimentum  foa&i,  that  the  right  of  interrupting  and  pur- 
ihueing  remained  with  the  Earle  of  Airly  ;  but  it  was  hazardous  or  incon- 
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venient  (tho  there  could  be  litle  in  executing  a  fummonds)  to  interrupt : 
Never  lawyer  efteimed  that  a  fufficient  interruption ;  yet  fuch  was  the 
power  of  the  faftion,  that  it  was  adjudged  by  the  plurality  of  the  Parlia- 
ment a  fufficient  interruption.  Duke  Hamilton  urged,  it  might  have 
been  made  generall.  The  decifion  was  fo  dangerous  in  its  preparative 
and  confequences,  that  it  might  have  been  the  countrie's  intreft,  rather 
to  have  contribute  the  value  of  the  plea  to  Airly,  as  to  have  had  fuch  a 
gape  made  in  their  grand  fecurity. 

9.  I  find  the  [5th]  Aft  of  Parliament,  ordaining  all  Meflengers  exe- 
cutions of  confequence  to  be  alfo  fubfcryved  by  the  2  witnefles,  agrees 
with  the  French  cuftome  in  the  Code  Lowis  Civile,  titre  2,  article  2^, 
page  10,  etfeqq.     See  the  Law  manufcript,  A  7,  page  6  and  7- 

10.  In  the  [14th]  A&  anent  Baptifmes,  BuriaUs,  &c.,  the  Bifchops 
wifes  being  alfo  defigned  ladies,  the  Noblemen  took  exception  at  it,  and 
refol ved  that,  to  teach  them  humility,  they  would  fuffer  ther  ladies  to  be  only 
called  ther  wives  in  the  Aft.  The  nobility  and  barons  had  fome  difcord, 
why  the  fmall  barons  ihould  be  sequalized  with  them,  in  the  number  of 
mourners.  Yet  Tarbet,  in  fome  paffion,  replyed.  The  Lords  ought  to  re- 
member, they  ware  all  one  ilate,  and  he  himfelfe  had,  under  the  Great 
Seall,  a  right  to  bury  under  a  canopie. 

The  A6t  of  this  Parliament  regulating  the  numbers  at  burialls  is  thought 
to  have  a  politicall  eye,  to  avoid  convocations  and  combinations  of  fubjefts 
in  multitudes  togither ;  which  Oliver  Cromwel  was  fo  jealous  of,  that  he 
difcharged  horfe-races,  &c. ;  but  he  had  reafon  to  fear,  being  ane  ufurper. 
This  Aa,  when  voted  in  Parliament,  difcharged  any  feafts  at  burialls, 
except  bread  and  drink;  but  this  is  keeped  out  of  the  printed  Aft.  Some 
fay,  the  Duke  of  York  made  the  Aft  againft  pompous  fiineralls,  in  pique 
at  the  folemnity  of  the  late  Chancelor's  buriall ;  and  that  it  was  boafted, 
the  Duke  of  Modena  had  not  fuch  an  interment. 

11.  The  Aft  for  incouradging  Trade  and  Manufaftories,  inviting  all 
foraigne  tradfmen  to  come  hither  and  fet  up,  and  they  fhall  have  the  pri- 
viledges  of  naturalization,  &c.,  omitteth  the  word,  "  Proteftant"  ftrangers, 
which  is  expreflly  adjefted  to  the  7*  Aft  of  Parliament  in  1669,  to  that  fame 
purpofe,  by  my  Lord  Lauderdale ;  and  the  omiilion  was  judged  to  be  the 


1681.  OF  SCOTISH  AFFAIES.  319 

influence  and  eflPeft  of  our  prefent  Governement  under  a  Popilh  com- 
miffioner.  It  has  been  omitted  to  except  in  this  Aft  the  noblemen's  par- 
liament robes  and  foot  mantles.  See  the  Afts  of  Apparell  in  1621  and 
and  1672,  and  the  notes  on  them.  Some  think  by  the  Sumptuary  A£i  of 
Manufaftories  and  Apparell^  made  in  this  Parliament,  the  wearer  of  pro- 
hibited cloaths  cannot  be  fyned  ;  for  all  the  A8t  provides  is  only  a  punifh- 
ment  on  the  importers  of  fuch  forbidden  goods,  but  nothing  againft  the 
wearers,  after  the  1  of  Aprill ;  only  if  it  be  not  imported,  it  cannot  be 
worn.  Yet  the  A&  declares  reffetters  liable  as  weell  as  importers,  and 
wearers  may  be  called  refletters ;  and  farder,  the  faid  ASt  expreffly  dif- 
charges  the  wearing  thefle  prohibited  goods  after  the  1  of  Aprill ;  yet 
one  may  alledge  he  knows  not  if  it  be  imported,  or  made  within  the  coun- 
try. Yet  I  think  tho  this  would  defend  as  to  cloaths,  yet  not  as  to  gold 
lace,  flouered  filks,  &c.,  for  fuch  are  abfolutly  prohibited,  tho  they  ware 
the  manufaftorie  of  the  nation.  2^%  It's  obfervable,  that  the  prohibi- 
tion of  wealing,  is  only  annexed  to  the  firft  claffis  of  goods  prohibited 
to  be  imported  in  the  beginning  of  the  faid  Ad,  but  the  prohibition  of 
wearing  is  not  repeeted  in  the  fecond  rank  of  the  goods  prohibited  to  be 
imported. 

12.  In  the  [21ft]  Aft  of  Parliament,  made  for  regulating  Eleftions  in 
Shires,  ther  ware  2  points  which  had  been  decided  by  the  Parliament's 
judicative  power,  as  votes  and  refolves,  which  yet  ware  omitted  to  be  en- 
groft  in  this  A&.  The  1ft  was,  wher,  after  a  hofpital  acquired  a  40  fliil- 
ling  land  holden  of  his  Majefty,  the  mafter  had  a  vote  with  the  other 
freeholders  in  the  eledion  of  commiiRoners  to  {hires,  and  was  capable  to 
ele6t,  and  be  elefted,  providing  they  ware  infeft,  and  that  they  only  fent 
one^  tho  they  had  never  fo  many  feverall  40-£hilling  lands.  The  2^  was, 
wheir  one  hath  only  a  refignation  of  lands  made  in  his  favors  at  the  tyme 
of  the  chufing  the  commiffioners  and  his  voting ;  but  before  the  meeting' 
and  down-iitting  of  the  Parliament,  he  is  infeft,  or  hes  got  a  confirmation 
from  the  King  of  his  bafe  infeftment,  his  vote  is  valide,  tho  he  was  not 
publiftly  infeft  the  tyme  of  the  voting.  But  the  Parliament  miferably  varied 
in  thir  points,  as  the  wind  of  favor  or  prejudice  tofled  them,  as  appears 
by  the  marginal  note  on  the  35  Ad  of  Pari,  in  1661. 
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13.  The  [16th]  Aft  anent  the  Admirality  was  judged  very  exorbitant. 
Yet  Balfour,  in  his  PraHiqiLeSy  tit.  [Sea  Lawis,  cap.  83.]  of  the  Admiral,  and 
Sir  George  Mackeinzie,  in  his  Criminals,  page  394,  feemes  to  afligne  that 
court  a  very  ample  and  fupream  jurifdiftion.  But  the  Duke  of  York's 
being  Hy  Admiral  promoved  the  Aft,  and  made  the  Hy  Admiral  in  the 
Aft  anent  the  Teft,  and  the  additional!  A61,  to  be  omitted.  The  phyii- 
tians  ware  likewayes  omitted  to  be  put  in  among  them  who  are  appointed 
to  take  the  Teft ;  but  if  they  obtain  what  they  are  demanding,  to  be 
erefted  in  a  Colledge,  with  power  of  jurifdiftion,  then  it  is  thought  they, 
at  leift;  ther  rulers,  will  be  liable  to  take  it.  As  to  the  abufes  in  the  Ad- 
miral court,  fee  Aft  157  in  1592,  and  Craig,  Feudorum  page  120. 

14.  The  [18th]  Aft  anent  the  King's  cumulative  Power  and  Jurifdic- 
tion  with  all  his  Judges  and  Magiftrats,  was  looked  upon  as  a  mighty  ex^ 
tenfion  and  ft;reatch  towards  arbitrarie  govemement ;  wheras  before,  the 
Eang  alone  could  not  imprifon  with  us.  Vide  fupra^  page  211,  num.  2. 
Yet  Craig,  Feud.  p.  192,  thinks  no  fuperior  gives  away  his  jurifdiftion  to 
his  vaflall  privative  of  his  oune ;  but  the  62  Aft  of  the  Parliament,  held 
in  1475,  and  the  other  laws  ther  cited,  do  exprefly  appoint  all  caufes  to 
be  perfhued  and  determined  before  the  Judges  Ordinar ;  and  tho  the 
King,  in  points  of  govemement,  may  commiffionat  whom  he  will  to  take 
tryall  of  causes,  but  it  was  inaiuUtum  to  aflert  it  in  the  deciding  of 
privat  rights.  That  he  fhould  evocat  a  caufe  from  the  Seffion  to  be 
cognofced  by  himfelfe,  cannot  be  denyed  ;  but  to  delegat  3  or  4  to  decide 
ultimatly  a  caufe  depending  before  the  Seffion,  is  the  unfecurity  of  the 
people  ;  and  this  feimes  now  to  juft^ify  the  appealls,  if  not  to  the  Parlia- 
ment, yet  to  the  King,  the  Advocats  flood  for  againft  the  Lords  ;  and  by 
the  47  Aft  of  Parliament  1587,  the  Bang's  privy  writings,  fupercederes, 

or  refcripts,  are  difcharged  to  be  regarded  by  judges And  by 

this  Aft,  not  onlie  in  every  fhire,  (which  he  might  doe  before,)  but  in 
every  brugh,  he  may  nominat  and  adjoyne  a  lieutenant  to  the  magiftrats. 
— Some  obferved  the  word  priviledge  in  this  Aft,  was  not  fo  weell  chofen 
for  the  King's  prerogative,  it  importing  as  much  as  if  his  cumulative 
power  ware  only  privata  lesj  derived  from  the  grant  of  the  people ;  but 
in  the  printed  copie  of  the  Aft,  this  word  was  amended The 
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King  may  adjoin  none  others  to  the  Lords  of  Seffion,  by  36,  41,  and 
following  Afits  of  the  Parliament  1537,  till  that  Aft  be  expreflly  re* 
fchinded. 

15.  Ther  ware  fundry  Afts  brought  in,  which  ware  rejefted  by  the 
plurality  of  voices  of  the  Parliament;  fuch  as,  1^   The  Aft  anent  the 
wejdng  of  bear,  and  all  other  grain,  and  buying  it  by  weight,  as  is  en- 
joyned  by  Aft  of  Privy  Gouncell,  in  December  1679.     2^^  In  the  Aft 
anent  Bills  of  Exchange,  ther  was  a  claufe  that  it  fliould  be  lawfuU  for 
merchands  to  borrow  or  lend  money  at  one  per  cent,  in  the  moneth,  for 
the  quickning  of  trade.     This  was  rejefted,  as  being  centefima  ufura  et 
gravi(ftmay  being  12  in  the  100  each  year,  and  opening  a  door  to  ufury. 
On  the  A.&  anent  Bills  of  Exchange,  it  was  reprefented,  that  the  exchange 
is  in  place  of  annuel  rent,  and  the  re-exchange  is  for  his  dammage  and  in- 
treft,  when  he  layes  out  of  his  money,  and  that  he  hath  no  other  penalty 
but  this  re-exchange,     i^^-  That  inhibitions  ihould  ftand  even  againit 
redeemers  of  wadfets.     (This  was  fpoke  againftby  Sir  John  Cunyghame, 
and  never  brought  in  again  :    See  the  Aft  of  Sederunt  anent  it,  dated  the 
day  of     167    [19th  Feb.  1680]  years.)    4^.  In  the  [22d]  Aft,  anent  the 
quorum  of  the  Criminal  Court,  the  King's  Advocate  foifted  in  a  claufe,  that 
none  ihould  judge  as  competent  to  the  four  pleas  of  the  Crown,  which  fee 
in  Leges  Malcolmij  and  the  following  books,  (viz.  robrie,  ravifhing  of  wee- 
men,  wilfull  fyre-raifing,  and  murder,)  but  only  the  Juftice  Court :  this 
being  ftartled  at,  it  was  expunged.     5^*  The  Aft  difcharging  the  publift 
debts,  providing  the  debitors  take  the  Ted,  was  craved  it  might  be  fo 
cautioned,  as  the  creditors  (ere  they  could  reap  any  benefit  of  recovering 
ther  debts,  on  the  debitors  refuling  the  Teft,)  ihould  be  obliihed  alfo  to 
take  it ;  but  this  motion  was  {lighted.     Some  objeft,  [to]  the  laft  claufe 
of  this  Aft  anent  the  publift  debts,  difcharging  theiTe  that  ware  advanced 
for  the  King's  home  coming  in  1650 ;  for  tho  ther  was  reafon  to  difcharge 
the  debitors  in  fuch  bonds,  yet  feing  the  money  was  applyed  for  the 
King's  ufe,  it  ware  but  reafonable  the  poor  creditors  in  theife  bonds 
ihould  be  now  payed  by  the  Exchequer.     6^  Some  thought  the  halfe 
raoneths  ceffe  in  favors  of  the  Univeriity  of  St.  Androis,  was  carried  in 
the  negative;  but  that,  by  falfe  marking  the  votes,  the  Parliament  was 

2  8 
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impofed  upon,  and  made  believe  it  was  carried  in  the  affirmative,  which 
certainly  was  a  impudent  boldnefle,  if  true. 

16.  The  Commiffion  for  revifing  the  Laws,  A&s  of  Parliament,  Prac- 
tiques,  &c.,  may  be  ufefiill,  if  it  take  effect,  and  thofle  conjoyned  agree, 
or  doe  not  weary  for  want  of  falary  to  .recompence  ther  pains. — ^It  hes 
been  oft  on  foot.     See  ane  olden  Aft  54  Ja.  L  in  1425,  Aft  115,  Parlia- 
ment 1487*     See  the  ante  penult  unprinted  Aft  of  the  Parliament  held  in 
15879  and  the  1ft  unprinted  Aft  of  the  Parliament  1633.    But  the  moft  am- 
ple and  comprehenfive  of  them  all  is  the  printed  47  A&,  of  the  Parliament 
1649.     This  is  in  imitation  of  Juftinian,  who  employed  Tribonian,  and 
iixteen  other  lawyers,  to  review  the  books  of  law  in  his  tyme,  and  who 
compiled  from  them  the    Corpus  Juris  we  now  ufe :  tho  fome  blame 
them  for  deftropng  the  authors  from  whom  they  made  ther  coUeftion. — 
Yet  it  cannot  be  denyed  but  ther  are  fome  of  our  old  Adis  of  Parlia- 
ment  fcarce  worth  the  reading ;  but  in  thofle  dayes,  the  laws  of  other 
nations  ware  but  very  litle  more  polite.     See  Stair's  In/lilulumsj  tit.  1. 
§        9  P^*  •     ^^^  A  deiigne  of  digefting  the  common  law  of  Eng- 

land and  ftatuts,  unto  a  body  under  titles  and  heads,  in  good  Latin,  in 
imitation  of  the  Roman  law,  and  a  bill  given  in  to  the  Parliament  in 
Edward  the  6^  tyme,  anno  1549,  as  it  is  recorded  by  6.  Burnet,  in  his 
2^  part  of  the  Hiftory  of  the  Englifh  Reformation,  pag.  96 ;  but  it  took 
no  effeft. 

17.  The  Lady  Lee  having  exhibited  a  complaint  againft  Cromvel 
Lockhart,  hir  fone,  that  he  withheld  hir  joynture  and  annuity  from  hir ; 
and  he  anfwering  that  intus  habebatf  and  fliee  was  more  than  payed  by 
intromiffion  with  his  father's  executry,  to  which  fhee  had  no  right,  and 
for  which  he  had  not  yet  compted.  The  Articles  ordained  him  to  advance 
hir  500  tb  fterling,  fhee  finding  caution  that  if,  upon  the  event  of  the  plea, 
it  ware  not  found  due,  it  ftiould  be  refounded.  Being  brought  into  the 
Parliament,  D[uke]  Hamilton  moved,  that  it  might  be  only  300  tb  fler- 
ling,  which  was  accordingly  ordered  to  be  to  reftridled  by  the  Duke  of 
York. 

18.  When  the  Aft  impofing  the  afleflment  and  taxation  for  5  years 
longer  was  agitat,  Duke  Hamilton  and  others  urged  exceedingly  to  have 
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retention  of  annuel-rents,  to  help  to  pay  the  fuhfidy,  or  elfe  to  have  had 
£6  much  reik-money  impofed  on  every  chimley,  which  would  have  fallen 
moil  heavily  on  the  hrughs ;  hut  it  was  rejefted.  As  for  monies  hearing 
a  part  of  the  hurden  with  land,  fee  many  ohferves  cJibi. 

19.  When  the  clerk,  Mr.  Alexander  Gibfon,  was  calling  the  rolls,  and 
deiigning  Sir  George  Gordon  of  Haddo,  Lord  Haddo,  and  Sir  Alexander 
Seton,  Lord  Fitmedden,  becaufe  fo  defigned  in  the  Seflion,  and  commonly 
at  other  times,  Duke  Hamilton  took  exception  at  it,  and  faid  they  ihould 
notbefo  defigned  in  Parliament,  that  being  only  due  to  temporall  Lords ; 
and  fo  therafter  they  ware  only  defigned  by  the  names  and  fi;yles. 

20.  When  fundry  ratifications  ware  pafiing,  the  King's  Advocat 
ihreatned  to  protefl;  againfi:  them  all  in  the  Bang's  name,  feing  he  knew 
not  how  far  his  Majefi^y  might  be  concerned  therin.  Argyle  anfwered, 
fuch  protefi^ation  ware  to  render  all  ther  ratifications  ineffeftuall,  feing 
they  militated  againfi;  none  but  the  King,  and  they  ware  willing  the  pro- 
tefi^ation  ihould  goe  in  foe  far  as  prejudged  his  Majefty  of  any  part  of  his 
property.  See  this,  alibi.  But  all  the  Advocates  deligne  was,  that  they 
might  confult  him,  and  fo  give  him  money. 

21.  The  Boyal  Burrows  in  this  Farliamcnt,  ware  by  the  Court  gulled 
with  the  hopes  of  getting  ther  priviledges  refl^ored  againfi.  Brughs  of  Re- 
galities and  Baronies,  (which  ware  taken  away  by  the  [5th]  Aft  of  the 
Parliament  held  in  1672,)  and  in  hopes  of  it,  with  Kachar,  they  crouched 
under  the  burden,  and  yeilded  to  every  demand  of  the  Duke  of  York ; 
but  when  they  brought  in  ther  bill  to  the  Articles,  they  ware  fo  far  from 
getting  redrefle,  or  the  Regalities  and  Barronies  declared  lyable  to  bear  a 
part  of  the  burden  with  them,  that  the  Articles  ware  like  to  take  more 
away  firom  them.  So  the  Burrows  ware  glad  to  put  up  ther  pipes,  and 
hold  them  as  they  ware,  befyde  the  Ikayth  they  had  got  by  limiting  them 
to  eleft  non  but  one  of  ther  oune  toune ;  by  the  aft  of  Manufactories  and 
Trade  oblidging  them  to  fell  off  all  their  wair  betuixt  and  the  1**  of  April ; 
by  th^  a£t  of  Begifi;rations  of  ther  Seafines ;  and  particularly  by  the  aft 
anent  the  fait,  tho  the  ialt-mafi;ers  made  them  a  fair  offer,  that  if  the 
Boyall  Burrows  would  not  bring  it  home  at  that  price,  they  would  doe  it, 
and  oblidge  themfelfes  to  keip  publift  granaries  in  convenient  places,  to 
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ferve  all  the  kingdome ;  as  alfo  the  Admirality  A61,  the  aflefments  to 
the  Eang,  and  to  the  Univerfity  of  St*  Androis ;  the  want  of  the  Sum- 
mer Sefiion  to  fome  hrughs,  and  the  difcharging  the  publift  debts ; — 
all  thir  ware  the  rewards  the  Burrows  got  for  ther  cheap  fervice  to  the 
Court. 

22.  It  was  urged,  that  the  Aft  of  Aflailination  might  explain  what  it 
was ;  but  not  being  able  to  agree  upon  that,  it  was  left  in  the  generall 
termes,  and  faid,  that  it  needed  no  fpecifick  definition ;  but  lawyers  knew 
weell  eneugh  the  bounds  and  nature  of  it,  and  the  Criminal  Judges  might 
apply  it  as  the  cafes  occurred.  But  this  opened  a  door  to  great  arbitra- 
rinefle,  to  find  that  to  be  aflaffination  which  is  not. 

23.  The  Toune  of  Edinburgh  delt  to  have  got  ther  Aa  of  Counfell, 
determining  the  duration  of  a  Proveil  only  to  tuo  years,  (being  afraid  Sir 
Andrew  Bamlay  might  come  in  upon  them,)  ratified  in  Parliament;  but 
Halton  flopped  it.  2^®-  They  ratified  their  Aft  they  have  for  their  water, 
and  the  fprings  and  ground  thro  which  the  pipes  run,  and  that  none  pre- 
fume  to  flop  or  interrupt  them  in  cleanfing  them,  or  to  cut  or  break  them, 
/few,  3*^,  They  obtaine  ane  Aft,  that  all  their  thatche  houfes  in  the  fore- 
flreet,  be  within  a  year  taken  doune  and  covered  with  Halt,  both  for 
decoration  and  to  defend  better  againft  fyre.  They  neided  no  Aft  for 
this,  becaufe  the  [26th]  Aft  of  Parliament  in  1621,  provides  that  already ; 
however,  fundry  other  brughs,  fuch  as  Lithgow,  Glafgow,  &c.,  craved  it 
might  alfo  be  extended  to  them,  which  was  granted.  4*^,  They  omitted, 
throw  forgetfulnefs,  to  get  a  ratification  of  ther  Aft  they  have  for  building 
only  with  flone.  5^,  They  obtaine  ane  Aft  anent  Thomas  Hoodie's 
legacy  and  mortification  to  them  of  20,000  mks,  that  in  regard  they  have  no 
ufe  for  a  church,  (which  was  the  end  wherto  he  deftinated  it,)  that  ther- 
for  they  might  be  allowed  to  convert  it  to  fome  other  publift  work.  The 
Articles  and  Parliament  recommended  the  Toune  to  the  Privy  Counfell, 
to  fee  the  will  of  the  defunft  fulfilled  as  near  as  could  be ;  for  it  comes 
near  to  facrilege  to  invert  a  pious  donation.  The  Toune  offers  to  buy 
with  it  a  pale  of  bells,  to  hang  in  S^  Geill's  fteiple,  to  ring  muiically,  and 
wame  us  to  the  church,  and  to  build  a  tolbuith  above  the  Weft  Port  of 
Edinburgh,  and  to  put  Thomas  Moodie's  name  and  armes  theiron.     Some 
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thought  it  better  to  make  it  a  ftipend  to  the  Lady  Yefter's  Kirk,  or  to  a 
minifter  for  all  the  prifoners,  to  preach  at  the  Cannogat  and  Edinburgh 
tolbuiths,  and  the  Gorreftion-houfe,  Sunday  about.  6^,  The  Earle  of 
Enroll  paft  a  ratification  of  his  office  of  By  Conftabulary,  againft  which 
the  toune  of  Edinburgh  forgot  to  take  a  protefl  5  and  by  vertue  therof,  he 
and  his  deputes  pretend  they  have  right  ftill  to  judge  criminally  within 
the  town,  tho  the  Parliament  be  now  adjourned  for  five  moneths  and  a 
halfe*  I  think,  in  fhort  adjoumements,  his  jurifdiftion  continues,  but 
where  a  Seffion  of  Parliament  is  clofed  by  ane  Ad  Jalvo  jure^  and  ane 
A6k  of  adjoumement,  his  right  during  that  recefie  and  intervall  cer- 
tainly deeps,  efpecially  when  the  Imperial  Honors  are  alfo  put  in  the 
Caftle. 

24.  Ther  ware  many  ratifications,  Ads  for  impofitions  on  bridges,  for 
repairing  them :  Itein^  Ads  for  changing  hywayes,  and  referring  Hope- 
ton's  bill  for  that  efied  to  the  Privy  Counfell,  feing  he  had  not  the  con- 
fent  of  the  adjacent  heritors  befyde  Eirklifton.  IterUj  Many  warrands 
for  fairs  and  mercats ;  but  in  regard  fome  craved  4  &,ir8  in  the  year,  they 
ware  all  reduced  and  reftrided  to  2,  becaule  they  commonly  doe  ca(i 
all  the  country  people  loufe  and  idle.  Thir  ratifications  afforded  the 
Lord  Regifter  a  good  fumme  of  money,  for  the  price  fett  on  them  was 
5  ib.  fterling. 

25.  Ther  was  ane  Ad  brought  in  to  the  Articles,  at  the  mediation  of 
the  Wryters  to  the  Signet,  for  taking  away  the  new  Ad  of  Adjudications 
introduced  in  1672,  and  bringing  back  the  forme  and  practife  of  com- 
prifings  again.  This  was  oppofed  by  the  Prefident  of  the  Seffion  :  1'"'', 
Becaufe  he  was  author  of  the  faid  Ad  of  Adjudications  :  2^^  His  lone, 
being  a  clerk  of  Seffion,  had  much  benefit  by  theflTe  adjudications.  See  a 
paper  againft  them.   By  the  proroguing  the  Parliament  this  motion  ceafled. 

There  was  alfo  a  propofall  and  overture  made  to  this  Parliament,  anent 
the  minut  books  of  homings,  inhibitions,  infeffcments,  &c.,  that  they  fhould 
be  printed^  and  publidly  fold,  and  be  authentick,  that  a  man  for  12  pence 
might  know,  from  year  to  year,  what  incumbrances  any  lands  or  eftate 
ware  under ;  and  if  they  ware  not  to  be  found  in  that  minute,  then  they 
ware  not  to  make  faith.     But  this  propaling,  denuding,  and  difcovering 
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too  much  the  weakoes  o£  the  nohility  and  fome  of  the  gentrie'B  eftates, 
was  found  inconyenient. 

26.  Befydes  the  Adts  that  paft  in  this  Parliament,  or  ware  tahled  in 
the  Articles,  ther  ware  fundry  other  propolalls,  whilpered  as  defigned  to 
be  paft  in  Afts.  Such  as,  l"*.  The  refchinding  the  Coronation  Oath ;  which 
is,  upon  the  matter,  done  by  the  Aft  of  Succeffion,  wheir  the  nixt  air  fac- 
ceids  immediatly  without  neceffity  of  ever  feeking  to  be  crowned.  2"^.  A 
toleration  and  connivence  at  the  exercife  of  Popery  ; — they  have  not  yet 
pulled  of  the  mafk  to  demand  this.  3^.  To  renew  ane  ad  againft  duells. 
4^"".  That  the  death  of  creditors,  appryfers  of  waird  lands,  within  the 
legall,  fliall  not  make  the  cafualities  of  waird  and  marriage  to  fall  to  the 
fuperior,  but  only  the  death  of  the  waflall  debitor,  from  whom  it  was  ap- 
pryfed  or  adjudged,  fo  long  as  the  legall  runs.  (See  this  ceSejJuprOj  page 
131,  Yeoman.)  5***.  To  impower  the  King,  and  his  Privy  Councell^  here- 
after, upon  emergents,  to  raife  and  impofe  mon^y  without  a  Parliament ; 
which  ware  for  the  Parliament  to  religne  all  ther  priviledges,  ad  perpe- 
tuam  remanentiam ;  and  after  fuch  ane  ad  ther  neided  never  another 
Parliament ;  and  no  Parliament  could  doe  this  without  the  fpeciall  com- 
miflion  of  ther  conflituents  to  that  effed.  6^.  That  the  King  might  con- 
joyne  the  Duke  of  York,  his  brother,  in  the  governement  with  him,  and 
aflume  him  fharer  in  the  kingdome,  as  Queen  Mary  demitted  hir  croun  to 
hir  fone  James,  and  the  Koman  Ceefars  and  Emperors  ware  commonly 
tuo  at  once.  (See  Scuderie's  Politique  des  Rois,  in  the  difcourfe  of  Dom. 
Bamir  to  his  eftates,  advancing  his  brother  partager  of  the  crown  with 
himfelfe ;  it's  page  223,  etjeq.)  T»  To  complain  of  feverall  oppreffive  gifts 
and  monopolies,  and  particularly  of  Mr.  Fountaine's  gift  as  Mafter  of  the 
Bevells,  by  which  he  exads  fo  much  of  every  bouling-grean,  kyle-alley, 
&c.,  throw  the  kingdome,  as  falling  under  his  gift  of.  lotteries.  8^.  To 
allow  appealls  from  the  Seflion  to  the  Parliament.  Yet  fome  think  our 
civill  rights  and  intrefts  as  weell  and  fafely  lodged  in  the  Seffion  then  in  a 
Parliament,  who  judge  more  with  a  biafle,  and  in  a  hurry,  and  with  lelfe 
regard  to  law,  then  the  Lords  of  S^ilion  doe :  and  indeed,  I  fee  Parlia- 
ments are  very  dangerous,  where  legall  privat  rights  are  queftioned  by 
courtiers  who  have  favour. 
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27*  In  this  Parliament,  the  Chancellor  being  deceafledy  the  Marquis 
of  Athol,  Lord  Privy  Seall,  being  the  nixt  officer  of  ilate,  did,  by  his 
Boyall  Hjmefle  order  officiat  as  Preiident  of  the  Parliament ;  but  nather 
he  nor  his  Boyall  Hynefle  took  much  upon  them  to  moderat  in  the  de- 
bates. The  great  champions  and  Heftors,  who  managed  the  debate  on 
the  Duke  of  York's  fyde,  .during  all  this  Parliament,  ware  the  King's  Ad- 
vocat,  the  Trefurer-depute,  Haddo,  and  Tarbet,  who  boated  with  them 
fome  dayes  after  its  beginning.  Some  wife  men  obferved,  that  the  Duke 
of  York  might  have  honeftie,  juftice,  and  courage  enough,  and  his  Father's 
peremptorinefle,  but  that  he  had  nather  great  conduft,  nor  a  deep  reach 
in  affairs,  but  was  a  iilly  man. 

28.  There  ware  about  20  fitting  dayes  of  this  Parliament ;  and  it  was 
adjourned  on  the  17  of  September  1681,  to  meit  again  the  1  of  March 
1682 ;  but  fome  think  it  will  be  eafier  work  for  them  to  call  a  new  Par- 
liament, ieing  the  2  prselimitations  they  have  by  this  Parliament  put  upon 
all  eleftions,.(the  one  in  Burrows  only  to  choife  inhabitants,  the  other  in 
{hires  and  Burrows,  that  the  eleftors  mud  firft  take  the  Teft,)  will  have 
that  influence  in  all  fubfequent  Parliaments,  they  will  get  elefted  whom- 
ever the  Court  pleafes  to  recommend,  in  moft  Shires  and  Burrows,  manie 
being  thus  debarred  from  eleftions.  But  even  in  this  Parliament,  the 
omnipotent  vote,  like  Alexander's  fword,  cutted  the  Gordian  knot ;  the 
Court  being  at  leift  30  or  40  votes  fuperior  to  the  other,  of  which  fee 
ane  accompt  alibi ;  and  ere  it  was  halfe  underftood,  or  debate,  ther  ware 
the  Earles  of  Airly,  Dalhouffie,  &c.,  who  cryed  alwayes  for  a  vote  ;  tho 
Duke  Hamilton  oft  reftified  the  date  of  the  vote,  when  it  was  wrong. 

During  thir  6  or  7  weeks  of  the  Parliament's  fitting,  ther  ware  few  or  No.  645,  p. 
no  Privy  Counfells  held.  ^^  ^  • 

1.  I  remember  ther  was  a  contentious  debate  in  Augufi;  1681,  at  coun- 
fell  between  Dunbar  of  Grange  and  the  Laird  of  Tanachy,  anent  a  de- 
pnedation.  The  Counfell  modified  Tanachy  to  pay  lOOOlb.  Scots  of  da* 
mage. 

2.  Item,  a  ryot  perfliued  by  Mr.  William  Whyte,  ijuinifter  of  Marie- 
couter  againfi;  the  Laird  of  Pitfoddells,  &c. 
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3.  After  the  Parliament  rofe,  the  Privy  Cotmcell  for  fome  dayes  met  fre- 
quently, viz.  20th,  22d,  23d,  and  24th  of  September,  1681,  on  which 
dayes  the  wholle  Members  and  Privy  Counfellers  prefent,  ther  clerks  and 
lervants,  fuch  as  Hew  Stevinfon,  and  George  Rae,  take  the  Teft,  and 
Iwear  it,  word  by  word,  upon  ther  knees ;  and  emit  a  Proclamation,  or- 
daining all  Courts  of  Judicatories  to  take  it  fo  fopn  as  they  fit  ;^  which  fome 
condemned  as  a  great  ftreatch  in  the  Counfell,  to  attempt  to  abridge  and 
fliorten  the  tjrme  granted  by  the  aft  of  Parliament  it  felfe  for  taking  of 
it,  viz.  the  1ft  of  Januar  nixt.  It  was  alfo  fent  up  by  the  Counfell  to  the 
Earle  of  Murray  as  Secretary,  and  to  Mr.  Andrew  Fofter,  his  fervant ; 
and  to  the  Duke  of  Lauderdale,  and  to  the  Duke  of  Monmouth,  as  a  Privy 
Counfeller,  and  Shireff  of  Boxburgh  or  Tivedale :  and  tho  the  King*s 
fones  be  excepted  from  this  Teft,  yet  that  moft  be  only  meant  of  the 
King's  lawfuU  fones ;  tho  the  word  **  lawful!*'  be  omitted  to  be  adjefted 
to  the  word  **  fones,"  but  it  is  to  be  repeited  from  the  proceeding  words 
'^  lawfuU  brothers ;"  fo  this  will  be  a  great  teft  of  bis  illegitimity  if  he 
take  it. 

4.  The  incapacity  ftanding  upon  the  12  citizens  of  Edinburgh  by  a  for- 
mer letter  of  the  King's,  (de  quo/uprt^  page  213,)  is  this  day  taken  of,  or 
rather  declared  and  applyed ;  for  the  King's  indemnity,  in  July  1679>  dif- 
charged  them  in  it's  generall  comprehenfive  words;  and  accordingly,  Tho- 
mas Robertfon,  Charles  Murray,  and  others  of  them,  ware  brought  in  unto 
offices  within  the  Toun  at  the  following  MichelmafTe  eleAion  of  the  Magif- 
trates  of  Edinburgh. 

5.  The  Privy  Counfell  repones  George  Earle  of  Caitneife  againft  John 
Earle  of  Bray[d]  Alban,  Lord  Holland,  &c.,  to  the  pofleftion  of  a  peice  of 
land  alledged  taken  from  him  by  the  laft  Earle  of  Caitneffe,  when  he  a&ed 
as  protutor  to  the  faid  George,  tho  Glenurchy  now  Bray'd- Alban  be  onl}- 
a  Angular  fuccelTor  to  that  laft  Earle,  yet  a  tutor  cannot  ante  redditas  ra- 
tiones  afligne;  the  Counfell  referved  the  point  of  right  to  be  difcuffed  before 


>  At  tbia  tyme  also  the  standing  forces,  eren  to  the  common  souldiera,  took  the  oath  of  the  test 
in  LeithoLinks. 
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the  judge  ordinar.  Bray[d]alban  urged  Earl  George  might  find  caution 
to  remove  if  he  fuccumbed  before  the  feffion,  he  being  infolvent,  or  elfe 
continue  his  pofleffion,  and  he  would  find  Earl  George  fufficient  cau- 
tion, but  this  ofier  was  not  regarded. 

gto.  rpjj^  merchands  chopkeepers  in  Edinburgh  gave  in  a  patent  to  the 
Privy  Counfell,  craving  they  might  be  erefted  in  a  Company  and  So- 
ciety, with  a  guild-hall,  &c.,  (fee  the  double  of  it  befyde  me,)  and  deiired 
the  Counfell  would  recommend  it  to  his  Majefty.  The  merchands  adven- 
tures firft  oppofed  it ;  but  being  taken  in  unto  the  gift,  they  deiifled.  The 
trades  contradifted  it ;  but,  whowever,  it  was  recommended.  This  the 
merchands  of  Edinburgh  had  oft  eflayed  in  former  tymes,  but  could  never 
carry  it  till  now.  The  Duke  of  York  is  a  great  freind  to  all  fuch  de- 
fignes  of  companies.     (  Vicle  infra,  page  229.) 

7^.  Some  of  the  Phyfitians  of  Edinburgh  gave  in  at  this  fame  tyme  to 
the  Privy  Councell  a  patent,  craving  to  be  erefted  in  a  Colledge  of  Phy- 
fitians, to  have  power  within  Edinburgh  and  the  3  Lothians,  to  examine 
all  intrants,  and  hinder  any  to  praftife  without  ther  licence  ;  and  to  fearch 
apothecaries  drogues  if  they  be  wholefome,  &c.  (  Videfupra^  page  217,  num. 
13.)  This  was  oppofed  by  the  Chirurgian  apothecaries,  by  the  Magiilrats 
of  Edinburgh,  the  Univerfities,  the  Shirefi^  and  inhabitants  within  the  3 
Lothians,  &c.  So  the  recommendation  of  it  to  the  King  was  delayed  by 
the  Counfell,  (tho  ther  committee  had  given  ther  opinion  in  the  Phyfi- 
tians behalfe)  till  November  nixt. 

In  the  Laws  of  our  Kings,  which  I  have  in  the  end  of  my  Balfour's 
Pratiques,  I  find  one  of  King  Reutha,  long  before  Chrifi;'s  birth,  ordain- 
ing mediciners  to  be  tryed  and  examined  if  they  be  expert,  before  they 
aflume  to  praftife  ;  and  in  the  dividing  the  prey  it  gives  [two  ribs  of  the 
fide]  to  the  phyfitian,  [and  as  much]  to  the  furgeon,  and  the  tongue  to  the 
advocat.  King  Jofina,  who  reigned  feme  tyme  after  him,  was  a  great 
encourager  of  phyfitians,  as  appears  by  Boetius,  Buchanan,  &c.  See  anent 
this  Colledge  of  Phyfitians  the  wryts  and  informations  befyde  me.  Itetn^ 
the  patent  of  the  Englifh  Colledge  at  London,  erefted  by  Henry  the  8^ 
and  ratified  by  the  [5^^]  Aft  of  the  Parliament  held  anno  13  and  14  [14  and 
15]  of  his  reigne,  and  the  other  Englifh  fi;atutes  relating  theirto.     (See 

2t 
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£•  Ghamberlaine's  Frefent  ftate  of  England,  part  page  anent  this 
Colledge.     See  infra,  page  228.) 

8^^  George  Gibfon,  brother  to  the  Laird  of  Dory,  obtains  a  warrand 
from  the  Privy  Coonfell  for  printing  the  Deciiiona  obferved  by  his  grand- 
father, commonly  called  Durie's  Praftiqaes,  with  the  alphabeticall  com- 
pend  theirof,  and  prohibiting  any  others  for  fuch  a  terme  of  years  to  doe 
it.     So  he  expe£bs  the  printers  will  offer  him  money  for  it. 

9*^.  The  Earle  of  Hadington,  as  having  married  the  Duke  of  Bothefles 
elded  daughter,  gave  in  a  petition  to  the  Privy  Counfell,  craving  they 
would  ordaine  the  charter  kift  and  wryts,  in  the  hands  of  Mr.  John  Bayne 
of  Pitcairleye's  relift  and  others,  might  be  delivered  up  to  him.  The  Lord 
Lundores,  as  die  Chancelor's  neareft  air*maill,  oppofed  it ;  but  on  fight 
of  the  tailzie,  wher  Lundors  is  very  remote,  he  was  found  to  have  no 
intreft. 

IQOM  rj%y^^  Councell  alfo  quffiftioned  Hadinton  anent  the  right  to  the  fluri- 
valty  or  ihirefihip  of  Fyffe,  if  it  was  hsBretable  ?  He  anfwered,  he  was  fo 
informed,  but  he  had  not  yet  got  inlpeftion  of  the  wryts.  The  defigne 
was,  that  ather  he^tfr^  maritu  or  fome  other,  moft  take  the  Teft,  feing  they 
could  not  put  it  to  the  Ladie. 

No.64G,  Primo  O&cbris  1681. — Collonel  Gage,  commander  of  a  regiment  for 
the  King  of  Spain  in  Flanders,  called  the  Duke  of  York's  regiment, 
having  defired  from  the  Duke  fome  of  thofle  prifoners  upon  the  account 
of  ther  religion  and  phanaticifme,  to  be  fent  away  with  him  as  fouldiers, 
to  fill  up  his  number :  the  Duke  called  a  counfell  for  that  effeft,  and  6  of 
them,  viz.  Forman,  Gamock,  Lapfley,  Stewart,  Fairrie,  and  Ruflell,  the 
mofi:  of  them  young  fellows,  ware  brought  with  a  purpofe  to  fentence 
them  to  be  delivered  to  him,  but  they  did  fo  mifbehave  in  declining  the 
King,  Duke  of  York,  and  Counfell,  and  fpeaking  fuch  nottorious  treafon, 
that  it  altered  the  Counfell's  mind,  and  inftead  of  fending  them  away, 
they  ordained  the  whoUe  to  be  pannelled  at  the  Criminal  Court  for  trea- 
fon ;  de  quo  vide  infra,  the  7  of  06lober,  paginafequente. 

No.  647.      4   O&ohris  1681.— This  day  was   the  eleftion  of  the   Magiftrats  of 
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Edinburgh,  wher,  by  appointment  of  the  Privy  Counfell,  ware  prefent  my 
Lord  Halton  and  the  Bifchop  of  Edinburgh,  to  fee  them  take  the  new  Teft ; 
and  ther  number  of  38  eleftors  not  being  compleat,  they  could  get  none 
of  the  citizens  perfuaded  to  come  in  and  fupply  the  roome  of  the  abfents, 
or  to  officiat  pro  hoc  vicejblummodoj  unlefle  they  ware  diQ)enced  with 
the  Teft,  they  being  no  farder  concerned  but  to  give  ther  fingle  vote ; 
wherupon,  thefle  Lords  Afleflbrs  di^enfed  theirwith  as  to  them,  becaufe  it 
was  only  to  be  tane  by  the  elefted,  and  not  by  the  eleftors,  this  year, 
feing  the  40  dayes  fince  its  promulgation  ware  not  yet  exfpired.  Some 
thought  they  took  more  upon  them  than  the  whoUe  Privy  Counfell  could 
doe,  to  exeime  any  voters  from  taking  the  laid  Teft ;  and  that  all  their  fecu- 
rity  and  warrandice  could  not  defend  the  voters  from  incurring  the  lofle 
of  ther  efcheat,  if  they  ware  qu»ftioned  theiron. 

6  O&obru  1681. — ^At  Privy  Counfell,  the  Laird  of  Hopeton  having  a  No.  648, 
bill  in  for  changing  hishjrway,  {de  quofuproy  page  219,)  the  Counfell  took 
occafion  to  call  him  to  take  the  Teft,  as  Shireff  of  lithgow,  or  Weft  Lou- 
thian ;  and  upon  his  tergiverfation  and  refiifaU,  vindicatmg  his  loyalty  to 

the  King,  the  Counfell,  by  ther  fentence,  declared  that  he  had  loft  his  right 
to  that  fhirefihip  during  his  life,  (it  being  hseretable)  and  the  fupplpng  of 
the  vacancy  belonged  to  the  King. 

2^.  The  procefle  betwixt  Meldrum  and  Philiphauch,  {de  quofuprc^  page 
210,)  being  this  day  advifed,  the  Counfell  fand  Philiphauch  had  mal- 
veried,  and  been  remifle  in  puniihing  conventiculars,  &c. ;  and  therfor 
they  fimplie  deprived  him  of  his  right  of  fhirefihip  of  Selkirk,  (it  not  being 
hsretable,  but  bought  by  King  Charles  from  his  father,)  and  declared  it 
was  devolved  in  the  King's  hands,  to  give  it  to  any  other.  Some  laid, 
ieing  the  Dutchefle  of  Lauderdale's  courtihip,  by  which  he  had  ftood,  was 
now  dryed  up,  he  came  weell  of  that  he  was  not  likewayes  fyned. 

7  O&cbris  1681. — At  Criminal  Court,  the  6  perfons  mentioned  in  No.  649, 
the  preceeding  page  ware  pannelled  for  Treafon,  on  ther  declarations  they 

had  made  before  the  Privy  Counfell  on  the  1  of  October  laft.  The  King's 
Advocat  being  in  Angus,  fent  over  a  deputation  to  me  to  perihue,  as  his 
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fubftitute,  in  that  caufe  ;  but  God  fo  ordered  it  that  I  was  fred,  and  Sir 
William  Purves  eafed  me  of  the  office.  In  fortification  of  what  they  had 
faid  before  the  Duke  and  the  Counfell,  they  led  the  Clerks  and  Maiflers  of 
Councell  witnefles,  who  deponed,  that  upon  the  matter  they  uttered  thefle 
or  other  fuch  like  words :  ^^  They  declined  the  King,  and  denyed  him  to 
be  ther  lawful!  fovereigne  ;  and  called  him  a  tyrant  and  covenant-breaker/' 
And  Forman  had  a  knife  with  this  poiie  and  infcription  graven  on  it : 
"This  is  to  cut  the  throats  of  Tyrants ;"  and  faid,  "  If  the  King  be  a  tyrant, 
why  not  alfo  to  cut  his  throat,  and  if  they  were  righteous  Judges  they 
would  have  the  fame  on  their  fwords,  like  Buchanan's  motto,  borrowed 
from  the  great  Emperor  Trajan,  pro  me ;  Jin  mereoTj  in  twe."  Gamock 
having,  at  a  Committee  of  Counfell,  railed  on  Generall  Dalzeel,  calling 
him  a  Mufcovia  beaft,  who  ufed  to  roaft  men,  the  Generall  in  a  paflion 
(truck  him  with  the  pommel  of  his  fhable  on  the  face  till  thid  blood  fprung. 
This  Mamock  [Gamock]  gave  in  a  teftimony  and  proteftation,  all  written 
and  fubfcryved  with  his  hand,  calling  them  all  bloody  murderers  and 
papifts  ;  and  charging  all  the  Parliamentars  (as  he  termed  them)  quickly 
to  reverfe  and  difannuU  ther  wicked  laws  they  had  made,  and  that  Fopilh 
Teft  they  had  been  taking,  and  to  put  away  that  finfull  man,  (this  was 
the  Duke  of  York,)  or  elfe  the  judgements  of  God  ware  ready  to  break 
upon  the  land.  Lapfley  was  wifer  then  the  other  5 ;  for  he  owned  the 
King,  in  fo  far  as  he  owned  the  Covenant,  which  he  fwore  at  his  corona- 
tion in  Scoon,  and  would  nather  goe  back  nor  forward,  nor  (ay  any  more ; 
fo  they  not  being  able  to  reach  his  life,  the  dyet  was  deferted  againft  him, 
and  he  fent  back  to  the  thiefi^  hole  to  be  fettered  again  ;  but  whille  they 
ware  on  the  pannel  the  bolts  ware  tane  of  them,  fo  non  dicehant  caufam 
ex  vinculis.  Before  the  inclofing  the  Aflife,  they  gave  in  another  paper, 
fubfcryved  i^^ith  all  ther  hands,  charging  ther  blood  on  the  Judges,  and 
fummoning  them  to  anfwer  at  God*s  tribunal,  and  refle6ling  on  ther  un- 
juft  and  barbarous  dealing  with  Mitchel,  MelTrs.  John  Kid  and  King ; 
(and  alledging  Mr.  John  Eleis,  for  per(hueing  them,  dyed  with  horrors ;) 
and  in  killing  James  Lermont  only  for  being  prefent  at  a  feild  conventicle, 
wher  a  man  was  killed,  &c.  Thir  5  ware  found  guilty  by  the  Jury,  and 
condemned  to  be  hanged  in  the  Gallowlee  betwen  Leith  and  Edinburgh, 
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on  the  10  of  Oftober ;  ther  heads  to  be  ftruck  of^  and  fet  up  on  pricks 
upon  the  Fleafants  port  of  Edinburgh ;  and  Forman's  hand  (who  had  the 
for(aid  knife,)  to  be  cut  of  alive :  All  which  was  accordingly  done  ;  and 
they  dyed  obftinatly,  without  acknowledging  any  fault,  or  retracing  ther 
errors,  or  allowing  minifters  to  pray  for  them  ;  but  reviling  and  condemn- 
ing ther  judges,  and  all  that  differed  from  them.  Ther  bodies  ware  ftollen 
up  by  feme  of  their  partie  from  under  the  gibbet,  and  reburied  in  the 
Weft  church-yaird. 

11  O&obris  1681.— The  Duke  of  York  called  a  counfell  extraordinar.  No.  650, 

p.  223. 

to  fend  away  4  more  of  thefle  unhappie  peeple  of  fo  deluded  principles, 
with  Collonel  Gage,  to  Flanders.  When  they  ware  brought  in,  they  be- 
gan in  that  fame  very  ftrain  and  dialeft  with  their  neihbours  who  ware 
but  hanged  the  day  before ;  but  the  Duke  caufed  haftily  remove  them, 
that  they  might  not  alfo  hang  themfelfes  with  their  oune  tongue. 

2^®.  This  Counfell  day,  ther  ware  6  houfes  named  for  putting  garrifons 
into  in  the  Weftren  (hires,  viz,  the  Caftle  of  Evandale  in  Strathaven ; 
the  houfe  of  French,  lately  fcrfaulted — ^belonging  to  the  Earle  of  Loudon  ; 
the  houfe  of  Earlefton,  alfo  forfaulted,  &c. 

Eodem,  11  &  12  O&obris  1681.— The  Synod  of  Edinburgh  having  met  No.  65i, 
thir  dayes,  and  the  Bifchop  propofing  the  Teft  to  them,  and  finding 
them  unclear,  delifted  at  this  time ;  wheiron  they  fcrupled  to  continue  the 
meeting,  leift  they  might  incurre  the  certification  of  the*  Aft  by  ther  fitting 
and  not  taking  it ;  but  he  declared  they  fhould  be  in  no  hazard  upon  that 
account. 


WINTER  SESSION,  1681. 

Prima  Novembris  1681. — This  day  ther  was  a  new  commilSion  for  the  No.  652, 
Sefiion  from  his  Majefty  produced  and  read,  wherin  Prefident  Stairs, 
Glendoick,  Clerk  Regifter,  Newbyth,  all  Ordinary  Lords,  and  Argile,  an 
Extraordinar,  ware  left  out  and  difcarded ;  and  in  their  roumes  Haddo 
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Tarbet,  Boyne,  Drumcaime,  and  Queanlberrji  ware  brought  in.  They 
took  the  oath  of  the  Teft  this  day,  and  intimated  to  the  advocats,  and  other 
members  of  the  CoUedge  of  Juftice,  to  compear,  and  likewayes  take 
that  oath ;  which  was  accordingly  obeyed  by  many. — Anent  the  ftrange 
fingularities  of  this  new  commiiBon,  and  of  the  fererall  fteps  and  d^rees 
in  the  taking  of  this  Teft,  fee  large  and  full  remarques  in  my  8vo.  ma- 
nufcript  of  the  Seffion  occurrents,  at  the  1  of  November  1681,  from  page 
47  till  page  65,  by  the  fpace  of  eightein  pages,  wher  this  great  revolution 
and  its  caufes  are  fearched  into. 

No.  653,     3  &  4  Navembris  1681— At  Privy  Counfell  Sir   Patrick   Hepbume 

p.  225.  '^ 

of  Black-caftle,  isfyned  in  2001b  fterling,  becaufe  on  Mr.  Gabriel  Semple, 
alias  Lauder,  becaufe  his  mother's  name,  ane  intercommuned  fugitive 
Prefbyterian  minifter,  was  refet  at  his  houfe  in  Auldhamft;ocks ;  tho  Sir 
Patrick  was  not  ther  himfelfe,  and  the  faid  minifter  was  his  coufin,  and 
came  thither  iick,  which  might  all  ferve  to  alleviat ;  yet  he  was  decerned 
to  pay  the  faid  fyne  within  6  dayes. 

2"^®.  One  Patrick  Burre,  a  drunmier,  being  ftrugling  in  a  quarrell  with 
feme  flefchers,  he  difcharges  a  mufket  on  them,  and  inftead  of  them  he 
killed  a  woman  accidentally  ftanding  by,  and  who  was  great  with  child, 
and  fo  both  ihee  and  the  child  dyed.  He  alledges  the  gun  went  of  cafually, 
and  he  did  not  defigne  to  ihoot  it ;  for  law  is  clear,  if  he  defigned  to 
ihoot  it  at  the  flefchers,  tho  he  kill  another  in  rixoj  and  not  him  whom  he 
intended  to  kill,  yet  it  is  hamicidium  prcBmeditatum  in  genere^  tho  not  quoad 
the  perfon  killed,  and  fo  is  punilbeable.  The  generall  and  his  officers  in- 
tending to  judge  him  by  martiall  law,  and  the  woman's  huftiand  and 
freinds  fearing  they  might  abfolve  him,  applyed  to  the  Privy  Counfel,  and 
got  it  remitted  by  them  to  be  tryed  by  the  Criminal  Lords  of  the  Juftici- 
arie,  it  being  delidum  commune^  and  not  proprie  militare.  likeas  they 
ware  the  firft  attachers,  which  rule  of  prevention  is  obferved  with  us,  but 
not  in  England,  wher  fojors  are  judged  by  common  law. 

3^.  A  letter  is  font  from  the  King,  mentioning  a  former,  appointing,  in 
abfence  of  the  Chancelor,  the  Privy  Seall  to  prasfide  in  Secret  Counfell, 
and  in  his  abfence  my  Lord  Halton ;  but  now  allows  the  Counfell  in  fuch 
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a  cafe  to  choice  ther  Prefident  out  of  ther  oune  number,  which  feemes  to 
have  been  procured  as  ane  afiront  to  Halton. 

4*^.  The  Earle  of  Argile  being  called  for  to  take  the  Teft,  as  one  of  the 
Commiffioners  of  the  Treafurie,  he  did  fwear  it,  but  with  this  explanation, 
(which  he  openly  declared)  that  he  conceaved  this  Teft  did  not  bind  him 
up  nor  hinder  him  from  endevoring  alterations  to  the  better,  ather  in 
church  or  ftate.  (  Vide  infra^  more  of  this,  page  233.)  This  infinuation, 
quoad  the  State,  if  expounded  of  the  monarchic  or  fucceflion,  feemes  dan- 
gerous. (  Videfupra  of  Argile,  pages  213  and  214.)  This  was  not  noticed 
that  night,  but  the  nixt  day  his  ennemies  reprefents  this  as  a  feditious  ex- 
planation to  the  Duke  of  York,  and  preyaills  with  him  to  call  a  counfell, 
whither  Argile  is  fent  for,  and  he  is  required  to  fwear  the  Teft  fimply, 
without  any  quality.  He  refnfes,  and  adhsBres,  and  gives  it  in  in  wryte. 
The  Counfell,  on  this,  holds  him  as  a  refufer  of  the  Teft;,  and  declares  all 
his  places  void.  He»  with  great  magnanimity,  firmenes,  and  conftancie  of 
fpirit,  anfwered,  feing  he  could  not  ferve  his  Majefty  and  the  Royall  Fa- 
mily any  more  in  his  counfells  within  doors,  he  fhould  never  be  wanting 
to  doe  them  all  the  fervice  in  his  power  without  doors. — It  was  obferved 
they  chufed  the  Marquis  of  Montrofe  prsefes  in  counfell  this  day,  of  pur- 
pofe  to  pique  Argile,  on  the  old  difcord  betuixt  Argile's  father  and  Mon- 
trofe's  grandfather.  (Of  ther  quarrel  againft  Argile,  fee  the  forlaid  8vo. 
Seffion  manufcript,  page  47,  etfequenUbus.  See  Argile's  explanation,  with 
the  Bifchops,  the  fynod  of  Aberdeen,  and  my  oune,  in  my  manufcript  of 
Seffion  occurrents,  marked  J.  page  59,  etjequentibus.  Vide  infra  this  page.) 

5^  Eodem  tempore.  Ther  came  doune  a  commiffion  from  his  Majefty 
to  examine  the  accompts  of  the  Treafurie,  how  the  King's  publi&  money 
hath  been  fpent  and  employed  thefle  feveral  years  bygane.  This  was 
principally  levelled  againft  Halton,  trefurer-depute,  becaufe  the  moft 
of  thoffe  who  ware  named  auditors  to  thir  counts  ware  none  of  his 
freinds. 

7  Novembris  1681. — At  the  Criminal  Court,  Mr.  Robert  Martin,  clerk.  No.  654, 
having  delayed  and  fliifted  to  take  the  Teft;,  Mr.  Thomas  Skeen,  advocat, 
was  inftalled  by  the  Juftice-Clerk  to  officiat  in  his  roume. 
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2*^.  Riddell,  Proyeft  of  Rutherglen,  is  perfhued  by  David  Spence,  clerk 
ther,  for  acceffion  to  the  late  rebellion  at  Bothuel  Bridge.  The  Affife 
returned  him  guilty  only  of  this  one  expreffion,  *^  They  are  our  oune  lads,'" 
(for  he  had  a  fone  and  a  nephew  ther,)  *^  we  moft  not  let  them  want ;"  fo 
meat  was  fumiihed  them.  Thir  words  ware  judged  ane  approbation, 
however  naturall  afieftion  may  alleviat.  The  Juftices  delayed  to  give 
fentence  againft  him  till  the  14  of  November. 

3"".  One  James  Sinclar  is  perfliued  for  ravifhing  a  woman.  The  witnefles 
being  adduced,  it  appeared  that  ihee  concurred  as  voluntarly  as  he,  except 
one  woman  whom  fhee  had  corrupted,  who  deponed  fhee  hard  hir  cry  in  a 
ftrugling,  "  You  IhaU  never  get  your  will  of  me."  The  Inqueft  clenged 
him,  and  fhee  was  imprifoned  for  her  impudence.  It  feemes  rapt  does  not 
prefcrive  with  us  within  24  bowers,  as  the  tent  chapter  of  the  4^  book  of 
Regiam  Majeftatem  infinuats. 

No.  ^55^  8  Novembris  1681. — At  Privy  Counfell  ther  is  ane  order  paft,  nemme 
ayntradtcentey  for  fecuring  and  committing  the  Earle  of  Argile  in  the 
Caftle  of  Edinburgh,  and  commanding  him  to  enter  his  perfon  ther  betuixt 
and  the  nixt  day  at  12  a  cloak ;  and  that  becaufe  the  King's  Advocat, 
Tarbet,  and  others  affirmed,  he  by  the  written  explanation  he  offered  on  the 
Teft,  had  mifconilrued  the  King's  laws,  and  ftudied  to  fow  ledition  and 
leaiings  betuen  the  King  and  his  people,  {vide  the  beginning  of  this  page,) 
and  fo  had  incurred  the  pains  of  the  107  Aft  of  the  Pari,  held  in  1427f 
and  of  the  10  Aft  in  1585,  for  depraving  and  mifconftrueing  the  King's 
laws,  or  railing  jealouAes  and  difcord  betuen  the  King  and  his  peeple, 
which  is  different  fomewhat  from  leafing-making,  and  is  declared  puniih- 
able  by  the  faid  laft  Aft  with  death. 

No.  656,      10  Novembris  1681. — At  Privy  Counfell,  Cunyghame,  Proveft  of  Air, 

p*  228 

(having  voted  againft  the  Duke  of  York  in  the  laft  Parliament,)  is  per- 
fhued for  joyning  with  the  late  Rebells  in  1678,  in  fo  far  as  fome  7  or  800 
of  them,  came  with  Mr.  John  Welfh,  minifter,  to  the  faid  toune,  he  being 
Proveft,  and  took  up  ther  quarters  ther  all  night,  and  with  whom  he  fo 
far  concurred,  as  he  gave  them  billets,  afiigning  them  ther  particular  lodg- 
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iBgs.  The  defences  ware,  1^  The  Aft  of  Indemnity  in  July  1679  ;  which 
was  repelled  as  not  extending  to  Heritors,  as  the  Proveft  was.  2^°.  That 
what  he  did  was  not  voluntarly,  hut  extorted  vi  majore^  to  keep  the  toun 
from  heing  rohhed  and  pillaged,  which  was  a  good  office,  and  he  was  not 
ahle  to  refift  or  detain  fo  great  a  number,  which  in  all  cafes  ought  to  excufe. 
(See  the  Aft  13  and  14  Parliament  1551,  and  the  marginal  notes  their ; 
and  Sir  6.  Mackenzie's  Englifh  Pleadings,  15  plead,  page  174,  wher  it 
appears  that  compliance  with  ane  ennemy,  wher  we  have  not  power 
fufficient  to  refift  them,  is  no  cryme.)  However,  the  Counfell  fand  the 
libeU  relevant  againft  him. 

Eodem  die. — The  fame  brugh  of  Air,  item,  the  touns  of  Coupar  in  Fyffe, 
and  Queansferry,  are  perfhued,  either  for  not  elefting  ther  Magiftrats  at 
ther  ufuall  tyme  of  MichaelmafTe  laft,  or  elfe  for  ther  Magiftrats  not  taking 
of  the  Teft.  The  Counfell  declared  the  laft  tuo  brughs  had  loft  ther  pri- 
viledge  of  choifing  this  year,  and  therfor  the  eleftion  had  fallen  and  de- 
volved in  the  King's  hands,  and  he  and  his  Counfell  would  name  ther 
Magiftxats. 


11  Novembris  1681. — In  the  Seffion  ther  was  hut  flow  procedure  as  No.  657, 

p.  227. 

yet,  throu  the  demurr  and  interruption  Advocats  and  Agents  made  in 
taking  the  Teft  injoyned  hy  the  late  Aft  of  Parliament.^ 


17  Novembris  1681. — At  Privy  Counfell,  the  Phyfitians'  patent  of  erec-  No.  660, 
tion  in  a  Colledge  was  recommended  to  his  Majefty,  to  be  paft  his  Royall  ^' 
hand,  but  with  great  refervations  in  favors  of  the  Toune  of  Edinburgh,  of 
the  Univerfities,  and  Chirurgeans  ther  priviledges.    (See  more,  fupr a pag. 
221  et  fequente\   fee  the  double  of  this  patent  alibi  ;  vide  fupra  pagina 
226,  Chirurgians  and  Apothecaries.) 

2**.  Alexander  Lindfay,  George  Wedderbume,  John  Caimes,  and 
others,  who  had  a  gift  from  the  C[lerk]  Regifter  of  printing  the  Afts  of 
Parliament,   gave  in   a  complaint  againft  Andrew  Auderfone's  relift, 


'  QThis  gentence  in  the  MS.  forma  a  pareDthesis,  in  connexion  with  a  case  before  the  Court, 
as  reported  in  Founuinhall's  Decisions,  vol  i.,  p.  161.] 

2  u 
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called  Agnes  Campbell,  and  Patrick  Tailzfer,  hir  preient  huiband,  that 
they  attempted  to  reprint  the  Afts  of  Parliament  lately  made*  AUedged, 
hir  hufband  and  fone  ware,  by  gift  in  I67I9  the  King's  printers,  and 
nothing  could  be  the  more  proper  objeft  of  ther  employment  then  to 
print  the  King's  laws.  Yet  the  Privy  Counfell  difcharged  hir  to  medle 
therwith,  and  ordained  the  copies  already  printed  to  be  given  up  by 
hir,  and  to  be  brunt ;  and  certified  hir,  if  flie  contraveened  heirafier, 
fhee  (hould  be  fyned. 

3tio .  William  Cunyghame,  Proveft  of  Air,  (de  quojupra  page  226,)  is 
fentenced,  viz.  fent  to  prifon  in  the  Tolbuith  of  Edinburgh,  and  fyned  in 
200  tb.  fterling,  and  ordained  to  ly  in  prifon,  not  only  till  his  fyne  be  payed, 
but  likewayes  during  the  Counfell's  pleafure  ;  and  referred  him  to  be  per- 
fhued  in  the  Criminall  Court,  for  treafonable  complying  with  Welfch  and  the 
Bebells,  in  quartering  and  billeting  them ;  as  alfo  for  forgerie,  in  returning 
a  report  to  the  Counlell,  that  the  Magiftrats  of  Air  had  taken  the  Decla- 
ration at  ther  eleftion,  and  entry  to  ther  office,  wheras  they  took  it  not  for 
fome  moneths  after.  But  the  reafon  of  that  was,  becaufe  fome  of  them 
ware  abroad  when  choifen,  and  as  foon  as  they  came  home,  they  took  it ; 
and  yet  all  ther  fubfcriptions  boor  one  date,  as  if  they  had  figned  it  on  the 
day  of  ther  eleftion. 

4^.  The  Bifchop  of  Edinburgh  having  proffered  the  Teft  to  his  Mi- 
niflers,  and  fome  of  them  having  refiifed  it,  he  made  a  report  of  it  this  day 
to  the  Duke  and  the  Counfell ;  wheirupon  the  Counfell  called  for  the  Ma- 
giftrats of  Edinburgh,  and  intimat  to  the  Froveft,  that  Aey  had  declared 
the  places  of  thir  4  Minifters  void,  viz.  Meldrum,  Kinneir,  Wilkie,  and 
Kay  in  Leith  :  (This  was  ane  inftance  and  praftife  in  the  King's  fuprem- 
acy  in  ecclefiafticks  over  churchmen,  wheras,  properly,  they  fliould  be 
only  deprived  by  ther  oune  peers,  or  the  Bifchop) ;  and  ordained  the 
Toune  to  fill  ther  places  immediatly.  This  was  done  to  terrify  the  reft ; 
and  tho  the  Magiftrats  too  haftily  filled  fome  of  ther  places,  yet  the 
Minifters  had  till  the  1  of  Januar  to  deliberat,  by  the  Aft  of  Parlia- 
ment, anent  the  Teft ;  and  the  Toune  Counfell  of  Edinburgh,  as  patrons, 

had  6  moneths  by  the  law  of  the  Kingdome,  to  prefent  in  vice. ^By  the 

jus  devoltUum  they  could  be  deprived  of  that  vice  of  prefenting. 
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18  Navembris  1681.— At  Exchequer^  the  Merchants  of  Edinburgh's  No,  eea, 
patent  of  ereftion  in  a  Companyi  being  paft  by  his  Majefty,  and  returned  ^  ^^^' 
doune,  was  this  day  likewayes  paft  in  Exchequer  ;  but  clogged  with  a  re- 
ferration  of  the  rights  and  priviledges  of  the  Trades  of  Edinburgh,  that  it 
fliould  be  without  prejudice  therof,  (videfupra  page  221.)  It  was  furmifed 
that  the  Direftors  of  this  Company  ought  to  take  the  Teft. 

2^  The  Exchequer  gave  Sir  Alexander  Bruce  of  Broomhal  a  pro- 
teftion  for  a  moneth  to  clear  his  compts  with  them ;  and  after  ferious 
reading  of  the  late  Aa  of  Parliament  in  1681,  ftriaiy  difchargeing  Pro- 
teftions,  yet  they  judged  themfelfes  authorized  to  grant  one  in  this  cafe. 

22  Novembris  1681. — ^At  Privy  Counfell,  his  Majefties  Letter  approving  ^o-  ^^5, 
of  ther  explanation  of  the  Teft  was  red.     See  both  printed. 

2^  Ther  was  a  Letter  from  the  King,  approving  and  ratifying  all  ther 
procedure  againft  Argile,  and  ordaining  them  to  proceed  againft  him 
according  to  law;  but  not  to  ientence,  till  he  be  acquainted,  and  the 
whoUe  referred  to  him. 

3^  Mr.  Andrew  Lumfdean,  minifter  at  Dudingfton,  is  accufed  for  hav- 
ing preached  againft  the  Teft,  in  fo  far  as  he,  fpeaking  of  the  tymes,  did 
fay,  "  Liftead  of  bread,  ftones  ware  given  us,  which  gravelled  and  broke 
our  teeth ;  and  inftead  of  fifches,  ferpents  ware  offered  to  fting  and  poifon 
us,  which  nather  we  nor  our  pofterities  would  get  digefted ;"  and  on  this 
he  cited  that  of  the  prophet ;  *'  We  looked  for  peace,  and  behold  trou- 
ble :'*  all  which  they  applyed  to  the  Teft.  His  meaning  was  referred  to 
his  oath.  He  deponed,  tho,  by  tendemelTe  of  confcience,  he  was  unclear 
to  fwear  the  Teft,  yet  he  purged  himfelfe  of  any  deiigne  of  reflefting  on  it ; 
but  his  text  from  John  led  him  naturally  in  to  regrait  the  divifion, 

fchifine,  and  rent  is  in  the  Church ;  and  all  the  former  expreffions  tended 
only  to  that  purpofe.  He  was  aflbilzied ;  tho  he,  as  a  young  man,  was 
ftaged  defignedly,  to  fright  others. — Tet  this  way  of  purgation  of  ther 
meanings  was  looked  on  as  (ingular,  called  by  lawyers  juramentum 
purgatianis. 

• 

Eodem  tempore. — Jofeph  Broun  and  James  Clerk  having  poinded  the  No.  666, 

p.  230. 
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Earle  of  Argile's  cabinet,  forth  of  the  Cunzie-houfe  in  Edinburgh,  for  a 
debt  owing  to  them  by  the  Earle's  bond,  and  the  faid  cabinet  being 
refcued  from  them  by  violence,  they  gave  in  a  bill  of  complaint  to  the 
Privy  Counfell  of  the  ryotous  deforcement.  The  firfk  defence  that 
was  proponed  was,  that  the  Cunzie-houfe  being  in  law  a  fanftuary,  no 
legall  poindings  or  diftrinzeings  could  be  ufed  ther«  It  was  anfwered, 
1"^  It  was  not  knowen  whether  it  was  by  law  or  ufurpation  that  the  Cunzie- 
houfe  clamed  the  priviledge  of  ane  afyle,  refuge,  and  fanftuarie.  At  the 
mod,  it  could  proteft  and  defend  none  but  the  perfones  of  the  fervants 
who  ware  immediatly  imployed  ther  to  work  in  the  fervice  of  the  King 
and  kingdome,  ot*  to  impede  their  tools  or  inftruments  from  being  poinded, 
they  deferving  as  great  a  priviledge  as  pleuch  graith  hes;  but  it  was  inau- 
ditum  and  unreafonable  to  extend  this  to  defend  extraneous  perfons  run- 
ning in  ther  to  avoid  captions,  much  leflTe  to  fecure  the  goods  and  pleniih- 
ing  of  ftrangers ;  for  if  this  ware  once  allowed,  then  the  Abbey,  the  Cunzie- 
houfe,  and  fuch  other  places  as  pretend  to  be  fanftuaries,  fhould  refett  the 
goods,  wair,  and  furniture  of  all  dy vors,  fo  that  creditors  fhould  not  reach 
it,  which  is  abfurd.  They,  fearing  the  event  of  this,  alledged,  that  the 
wright  who  made  it  retained  it^t^r^  taciia  hypotheccB^  (which  he  hes  not 
if  it  be  once  delivered,  for  then  Jidemjequiiter  emptorisj)  till  he  was  payed 
for  the  price  of  it.     (Anent  the  priviledges  of  fanftuaries,  videfupra.) 

No.  668,      24  Novembris  1681. — At  Privy  Counfell,  ane  order^  was  made  that  fuch 
p.  230.  "^ 

Royall  Burrows  as  had  not  elected  ther  Magiftrats  at  this  laft  Michel- 

mafle  becaufe  of  the  I'eft,  that  they  fhould  be  charged  with  homing  to 

eleft  betwixt  and  the  day  of  ,  under  the  pain  of  being  de- 

nunced  rebells  if  they  difobeyed,  and  fuch  as  had  ele&ed  that  the  Magis- 

trats  fo  chofen  fhould  be  charged  to  embrace  and  accept  under  the  fame 

pain.     Ite7nj  one  Mr.  Welfh,  Minifler  at  is  flaged  for 

preaching  againil  the  Tefl,  and  is  put  to  purge  himfelfe.     (See  Mr. 

Andrew  Lumfdean's  cafe  in  the  forgoing  page.) 


1  See  my  folio  oollection  of  Craigie's  Practiqaes  in  fine^  folio  41  et  9eq*  wher  ther  arc  Acts  of 
Counsoll  like  this. 
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29  Novembrk  1681. — At  Privy  Counfelli  a  woman  is  fecured  for  forg-  No.  671,  §  2, 
ing  and  making  of  falfe  coine. 

12  and  13  Decernbris  1681. — Thir  2  dayes  ware  taken  up  with  the  Earle  No.  679, 

.         .  p-  233. 

of  Argile's  Froces  at  the  Criminall  Court,  wher  the  lihell  is  found  rele- 
vant by  the  Jufticiars  to  infer  treafon ;  and  it  being  proven  he  gave  in 
that  explanation  which  they  fand  treafonable,^  the  AlSife  could  not  (being 
fo  determined  by  the  Interlocutor,)  but  find  him  guilty  of  treafon  and 
leafing-making ;  but  aflbilzied  him  from  the  article  of  the  perjurie.  (See 
his  indytment  and  defences  befyde  me,  as  alfo  many  obferves  on  this  od 
and  fevere  ufage  in  my  Hiflorick  folio  manufcript,  page  27,  and  in  a  4^ 
one,  and  in  many  other  places.) 

Ther  was  a  great  outcry  againft  the  Criminal  Judges  ther  timorous 
difhoneily.  The  Marquis  of  Montrofe  was  Chancelor  of  his  Affife.  Sir 
George  Lockhart  called  it  lucrative  treafon,  to  the  advantage  of  Church 
and  State ;  and  admired  how  a  man  could  be  condemned  as  a  traitor,  for 
faying  he  will  indevor  all  amendements  he  can  to  the  advantage  of  Church 
and  State :  for  this  is  not  to  confpire  in  necem  et  perniciem  Seipublica. 
But  the  treafon  was  alleged  to  ly  in  this,  that  his  explanation  did  not  bear 
that  he  fhould  indevor  alterations  to  the  better,  with  his  Majefty's  confent ; 
but  without  any  regard  whither  his  Majefty  difaflented  or  not,  he  made 
himfelfe  fole  judge  what  alterations  ware  advantagious,  and  of  the  Uwful- 
nefle  of  the  means  and  indevors  to  alter,  which  refembled  to  much  the 
words  and  meaning  of  the  treacherous  Solemne  League  and  Covenant. 
2^  Theffe  words  "  any  alteration,"  are  indefinit,  and  sequipollent  to  the 
univerfall,  ^*  all  alterations,"  (this  is  fophiflical,)  without  fo  much  as  ex- 
cepting the  Monarchy  and  fundamentalls  of  govemement,  3^*  ThefTe 
words,  "  confiftent  with  my  loyalty,"  ware  judged  taxative  and  reftriftive, 
feing  his  loyalty  might  be  far  below  the  ftandaxd  of  true  loyalty,  not  five- 
penny  fine,  much  leflTe  eleven-penny.  Whatever  ambiguity  might  be  in  the 
words,  if  ftrained,  (the  cleareft  paper  in  the  world  may  be  thus  made  to 


^  Fide  iupra  225  ei  segq.  of  this.     See  beside  me,  S.  6.  Mackeinzie's  printed  Vindicotion  of 
my  Lord  Argile's  forfaultor,  agabst  the  pamphlet  called  the  Scots  Mist,  &c. 
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infer  treafon,  if  tortured,)  or  inconfideratenefle  in  this  explanation ;  yet 
all  ware  fully  convinced,  that  in  fuch  cafes  one  ought  to  be  allowed  to  in- 
terpret his  oune  words,  (which  Argile  did  very  neatly  in  a  ^ach  to  the 
Lords,  as  alfo  modeftly  reprefented  his  great  fufferings  and  fervices  for 
his  Majefty,)  and  that,  (tho  they  deferved  fome  lefler  punifliment,)  yet  it 
was  called  a  diabolicall  alchymy,  to  feme  them  to  treafon. — ^But  deQ>erar 
tion  iince  this  tyme  hes  made  him  fliipwrack  his  loyalty  and  all,  fo  that 
no  more  charitie  can  be  beftowed  upon  his  explication. — The  defigne  was 
to  low  him,  that  he  might  never  be  the  head  of  a  Proteftant  party,  and  to 
annex  his  jurifdiftions  to  the  Croune,  and  to  parcell  out  his  lands ;  and 
tho  he  was  unworthyly  and  unjuflly  dealt  with  heir,  yet  he  ought  to  oV 
ferve  God's  fecret  hand  puniihing  him  for  his  crualty  to  his  oune  and  his 
father's  creditors  and  vaflals,  fundry  of  whom  ware  ftarving.  (See  more 
of  this,  injra  pag.Jeqvente  inprincipioj  item  pag.  235,  in  two  places  of  it) 

No.  680,      15  Decembris  1681. — The  Privy  Counfell,  to  ftrick  terror  in  any  who 

p*  2d4» 

complained  of  the  injuftice  of  Argile's  Interlocutor,  and  to  preferve 
St[r]athurd,  Forret,  and  Neuton  from  opprobrie,  in  voting  the  explanation 
treafonable,  Colinton  having  been  non  liquet^  Harcous  voting  it  was  not 
treafon,  and  Queanfbery,  Juftice*Grenerall,  concealing  his  vote,  in  regard 
it  was  carried  affirmatively  ere  it  came  to  him,  (fee  the  proceeding  page, 
Hem  the  8^  manufcript  of  Seffion  affairs,  page  65 :  fee  the  following 
page,)  the  Counfell,  I  lay,  named  a  Gonmiittee  to  call  my  Lord  Argile's 
eight  Advocats,  (viz.  Sir  George  Lockhart,  Sir  John  Dalrymple,  Mrs. 
Walter  Pringle,  David  Thoirs,  Patrick  Home,  John  Stewart,  James 
Grahamcy  and  my  felfe,)  for  fubfcryving  our  opinion,  that  his  explanation 
contained  nothing  treafonable  in  it.  We  ware  examined,  but  not  on  oath ; 
and  it  was  called  a  new  praftife  to  iigne  opinions  with  us,  eQ>ecially  in 
Criminall  cafes  importing  treafon,  and  a  bad  preparative ;  tho  lawyers 
(hould  not  be  prelimited  nor  overawed  freely  to  plead  in  defence  of  ther 
clients ;  the  Privy  Counfell  having  authorized  us  to  that  purpofe. — ^Tho 
fome  aimed  at  imprifoning  and  depriving  us,  yet  after  we  had  Q>oke  with 
his  Royall  Hynelfe,  he  was  pleafed  to  pafle  it,  tho  he  faid,  if  any  bad  ufe 
ware  made  of  our  figned  opinion,  by  fpreading  it  abroad  in  England 
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to  incenfe  diem,  or  reproach  the  Duke  or  the  Judges,  he  could  not  but 
blame  us.  It  was  afterwards  printed  in  England,  and  Argile's  tryal,  with 
another  peice  called,  ^^  A  Scots  Mifb  to  weet  ane  Engliihman  to  the  Skin ;" 
b^g  fundry  animadyerfions  on  Argile's  proces. 

20  Decembris  l681.-r-This  night,  about  9  a  cloack,  the  Earle  of  Argile,  No.  esc, 

p.  235* 

fearinjg  his  life  might  be  tane,  efcaped,  incognito^  out  of  the  Gaftle  of  Edin- 
burgh, under  the  difguife  of  [a]  page ;  and  holding  up  the  train  of  Lady 
Sophia  Lindfay,  his  ftep-daughter,  and  filler  to  the  Earle  of  Balcarrhoufe. 
-^No  puniibment  was  inflifted  on  hir.  In  1645,  the  Earle  of  Airly 
efcaped  at  St.  Androis  (when  they  intended  his  head,)  by  his  filter's  help. 
Ant.  Matthseus  in  his  Criminalls,  tit.  de  ejffra&orUms  carceruroy  tells,  that 
the  eminent  H[ugo]  Grotius  was  ftoUen  out  of  prifon  by  his  wife,  and 
carried  out  in  a  cofier,  and  thus  fubflrafted  from  danger.^ 

21  Decembris  1681. — The  cafe  betuixt  the  Marquis  of  Huntly,  and  6or-  No.  687. 
don  of  Lefinoir,  anent  a  fubmiffion,  &c.,  was  decided  in  favors  of  Lefmoir. 

22  Decembris  1681.— At  Privy  Counfell,  Frazer  of  Bray  was  confined  No.  ess, 

.  .  P-  235. 

and  fentenced  to  perpetuall  imprifonment  in  BlackneflTe  cafl;le,  and  fjmed 
in  5000  marks  for  breaking  his  former  inltruftions,  and  preaching  in 
houfe  conventicles.  He  had  a  very  pretty  difcourfe  on  the  King's  eccle- 
fiaftick  fupremacy. 

23  Decembris  1681. — Mr.  Thomas  Bamlay,  minifi;er  at  Mordington,  No.  689, 
offering  a  cautioner  in  the  loufeing  ane  arreiftment,  laid  on  by  Helen 
Bamfay,  his  fifter,  and  James  Aikenhead,  apothecary  in  Edinburgh,  hir 
hufband,  on  a  depending  proces ;  and  the  cautioner  being  refused  by  Sir 
William  Bruce,  clerk  to  the  Bills,  and  Mr.  Thomas  offering  cautumem 
juratoriam^  that  he  could  not  find  a  better,  the  Lords  abfolutly  refufed  to 
allow  it  in  this  cafe,  tho  they  admitted  it  in  pafiing  fufpenfions. 


'  Casaists  doe  allow  one  to  flee  when  be  meets  with  injustice,  and  flight  tlien  is  no  aigument  of 
guilt    See  Bischop  Hall's  cases  of  conscience,  decade  2,  case  4,  page  101,  and  page  136. 
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No.  690,  23  Decembris  1681. — ^Argile  was  this  day  fentenced  and  forfaulted  in 
the  Criminall  Court  in  ahfencoi  and  the  fentence  of  death  was  prononced 
againft  him  as  a  traitor ;  only  tyme,  place,  and  manner  of  his  execution 
(when  he  fhould  he  apprehended,)  was  remitted  inteirly  to  his  Majefty ; 
and  with  found  of  trumpet,  hoth  in  the  Court  and  on  the  Crofle,  his  coat 
of  armes  was  tome  by  the  Lyon  King  at  Armes  and  his  brethren  heraulds, 
and  reverfed,  and  ordained  to  be  expunged  out  of  the  books  of  Herauldrie ; 
and  his  pofterity  and  blood  tainted,  and  declared  incapable  of  all  honors, 
dignities,  offices,  &c.  (See  the  prasceiding  page,  item  infra  page  252.) 
Nota.  The  [11^]  Aft  of  Parliament  [1669]  allowing  forfaultors  in  abfence, 
is  only  in  the  cafe  of  Perduellion,  and  rifing  in  armes  againft  the  King  by 
nottor  rebellion  ;  which  was  not  the  fpecies  of  my  Lord  Argile's  crime ; 
but  they  will  get  what  they  have  done  againft  him  ratified  in  the  firft  Far^ 
liament  that  meits ;  and  the  Judges  are  not  fecure  without  it.  likeas  he 
could  not  be  efteemed  altogither  abfent,  feing  he  was  prefent  at  the  de- 
bate, interlocutor,  clofing  the  affife,  and  reading  the  verdid):,  and  only 
efcaped  before  fentence  pronunced :  yet  fome  quibled,  that  a  citation  Ihoald 
have  prseceided,  to  hear  fentence  pronunced. 

No.  691,      Eodem  die. — Sir  W"-  Bruce,  upon  a  tranfaftion  made  with  Mr.  James 
^'      *    Anftruther,  (who  gave  him  confiderably  for  it :  fee  it  in  my  8^  Seffion 

manufcript,  page  64,)  demitted  and  reiigned  his  place  as  Clerk  to  the 

Bills,  and  Mr.  James  was  inftalled  theirin. 

No.  692,  26  Decembris  1681. — Upon  fearching  Argile*s  papers,  ther  was  a  me- 
^'  '  morandum  found  of  James  Stewart  the  advocates,  reflefting  on  the  Gro- 
vemement ;  on  which  ther  was  ane  order  privily  ifhued  out  to  seize  on 
him ;  but,  before  the  fearch,  he  efcaped,  and  went  to  Holland.  Some 
others,  and  my  felfe,  were  called  to  the  Committee  of  Counfell,  to  fee  if  we 
could  give  any  account  of  that  paper,  or  if  it  had  been  produced  to  us  at 
our  confultations  with  the  Earle  ;  but  I  had  never  feen  it  before. 

9UILLE  VACANCE  OR  CHRI8TMA88E. 
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ANNUS  1682. 

5^  January  1682. — ^Mary  Gray,  who  was  raviftied,  (fupra  page  172,  No.  695,  §2, 
178,)  is,  by  order  of  the  Privy  Counfell,  fequeftrat  in  the  hands  and  houfe 
of  the  Proved  of  Edenbrugh. 

10  January  1682. — At  Privy  GounfeU,  Home  of  Ecclefle  perfhues  Jean  No.  697,  §  2, 
Dalrymple  for  a  ryotous  illegall  poinding,  and  fhee  him  for  a  deforce- 
ment.    Arthur  Forbes  and  the  Mailer  of  Salton  have  alfo  a  plea  this  day. 

12  Janttarij  1682. — At  Privy  GounfeU,  the  Ghirurgians*  fignator  of  a  No.  700, 
ratification  and  confirmation  of  all  ther  former  priviledges,  fuperfcryved 
by  his  Majefty,  and  fought  to  fecure  them  againft  the  new  eroded  Colledge 
of  Phyfitians,  was  debate  ;  and  the  13  Aft  of  the  10  Parliament  of  King 
James  the  6^  in  1585,  was  objedled  againft  it,  that  it  boor  unufuall  claufes, 
fuch  as  the  difcharging  the  Lords  of  SeiIion,.or  other  Judges,  to  medle 
with  any  of  ther  priviledges ;  and  the  writer  of  it  had  not  figned  it  on 
the  back,  as  that  ASt  requires  it,  tho  that  perquiiit  be  not  under  the  paine 
of  nullity  of  the  writ ;  but  the  certification  is  only  deprivation  of  the 
wryter,  &c.     This  was  referred  to  a  Committee. 

2**-  Robert  Barclay  of  Ury,  the  Quaker,  gave  in  a  complaint  to  the 
Privy  GounfeU,  againft  Mr.  James  Keith,  writer,  for  intercepting  a  letter 
of  his  father,  ordering  a  fufpeniion  to  be  exped  of  a  charge  given  by  the 
fame  Mr.  James  Keith.  The  Lords  fand  it,  contra  jus  gentium^  and  gave 
Mr.  James  a  reprimande  for  it ;  but  no  more. 

3^**-  One  Alexander  Martin,  notar  in  Dunce,  is  conveened  for  uttering 
contumelious  expreflions  againft  the  King's  Privy  GounfeU ;  for  one  faying 
in  his  prefence,  "  That  he  heard  the  trumpet,  fo  the  GounfeU  was  ryfing," 
he  wiflied  they  might  never  fit  doune  again :  which  words  he  indevored 
to  paUiate  and  excufe  as  uttered  only  in  fport. 

4*"'  14  January  1682. — A  Privy  CounfeU  held  upon  the  news  of  the 

2x 
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fecond  excommunication  ufed  at  Lanrick,  and  burning  the  Aft  of  Parlia- 
ment anent  the  Teft  ther.     (See  the  Toune  fyned,  infra  pag.  240.) 

No.  701,  16  Januarij  1682. — The  Proveft  and  Bailzies  of  Edinburgh,  as  Shirefis 
within  themfelves  (having  called  me  as  ther  Affeffor,  to  fit  with  them,  and 
aflift  them),  doe  judge  Alex'  Cowbume,  ther  hangman,  or  lockman, 
within  3  funs  (the  Earle  of  Errol  as  Conftable,  nor  his  depuls  entring 
no  proteftation,  on  the  pretence  of  its  being  a  current  Parliament),  for 
murdering  in  his  oune  houfe  one  of  the  licenced  blew-goun  beggars,  called 
John  Adamfon,  alias  Mackeinzie.  The  probation  was  flender,  and  moft 
of  it  by  weemen ;  (which  is  not  fo  ufuall,  unleiTe  it  be  in  fome  excepted 
priviledged  crimes,  and  that  they  be  domeftick  fervants  :  fee  Mackeinzie's 
Criminalls,  page  530  ;)  and  was  only  prefumptions  againft  him.  Yet  the 
Affife  found  him  guilty,  and  referred  his  wife,  Beffie  Gall,  to  the  Judg^. 
The  Bailzies  caufed  hang  him  in  chains,  betuen  Leith  and  Edinburgh,  on 
the  20  of  Januar ;  for  it  leimes  they  ai-e  not  bound  to  execute,  but  only 
to  pronunce  fentence  within  3  funs  after  the  delift ;  his  wife  they  banilhed. 
(See  my  folio  Hiftorick  manufcript,  page  SO.) 

No.  703,  18  Januarij  1682. — By  Aft  of  Privy  Counfell,  the  Solemn  League  and 
^'  '  Covenant,  with  CargiVs  Covenant,  and  fome  other  papers,  ware  this  day 
folemnely  brunt  at  the  Mercat  Crofle  of  Edinburgh.  The  Magiftrats 
being  prefent  in  ther  fcarlet  robes.  Some  wondred  to  fee  ther  policy  in 
reviving  the  memory  of  fo  old  and  buried  a  legend  as  the  Solemne  League 
was,  (which  was  brunt  in  1661  before  ;)  and  fet  people  now  a-work  to  buy 
it,  and  read  it.  And  for  CargiPs  ridiculous  Covenant,  they  had,  about  a 
12  moneth  before  this,  caufed  print  it,  tho  that  was  only  in  contempt  of  it. 

No.  707,  §  2,      21  or  24  Januarij  1682. — His  Royall  Hynefle  came  to  the  Seflion,  and 
P'  ^^^'         was  prefent  at  the  debate  betuen  the  Chirurgians  and  Apothecaries. 

No.  714,      31  Januarij  1682. — At  Privy  Counfell,  the  Parliament,  which  fhould 

P*  ^^^'    have  met  the  1  of  March  nixt,  was  adjourned  to  the  17  of  April ;  and 

then  from  that  afterwards,  it  was  adjourned  till  the  15  of  June,  and 
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then  to  28  of  November ;  and  then  on  the  10  of  Oftober  1682  it  was 
again,  on  his  Majeftie's  Letter,  adjourned  till  the  15  day  of  March  1683. 
Itefn^  The  Privy  Counfell  writes  up  a  Letter  to  the  Bang,  defiring 
that  he  may  paffe  that  fignator  of  my  Lord  Argile*s  forfaultor,  which 
was  prefented  to  him  ;  de  quo  vide  infra  pag.  252. 

2  February  1682.— At  Privy  Counfell,  the  Toune  of  Lanrick  is  fyned  No-  7ifi, 
in  6000  mlcs,  (not  to  be  exafted  of  ther  common  good,  which  was  fcarce 
worth  fo  much,  but  to  be  payed  per  capita  by  the  inhabitants  ;)  and  that 
for  not  profecuting  and  doing  diligence  to  difcover  and  apprehend  thefle 
rebells,  who  came  lately  to  ther  mercat  croce,  and  publifhed  ther  Decla- 
ration againft  the  King  ;  of  which  Jupra  pag.  238. 

Item^  Ane  Aft  made  ordaining  the  country  to  carry  corne  and  ftraw 
to  the  King's  forces,  and  to  fumilli  them  in  the  place  wher  they  quarter, 
or  ly  in  garrilbn;  which  forces  the  people  to  carry  it  to  them,  contrare  to  the 
late  Aft  of  Parliament  in  1681,  anent  the  fupply  :  (vide  infra  ^  ApriUs^ 
the  CommiiBoners  of  Eift  Lothian.)  The  Lord  Montgommery  and  Laird 
of  Skelmurly  protefted  againft  the  faid  Aft,  which  gave  great  oflTence. 

10  Februarij  1682.— At  Privy  Counfell,  Mr.  Arthur  Rofle,  Archbifchop  No.  722, 
of  Glalgow,  complains  on  the  Matters  and  Begents  of  that  Univerfity, 
that  they  had  refufed  him  his  right  of  precedency  of  ther  Chancellor,  in 
elefting  of  a  Begent ;  tho,  in  ther  ereftion  and  foundation  (fee  a  litle  of 
it  in  Mr.  Midleton*s  Appendix  to  Spotfwood's  Hiftory,  or  the  State  of 
Scotland,  page  206,)  of  the  faid  CoUedge,  the  Bifchop  is  Chancelor,  in 
fo  far  as  they  relate  to  the  ftatuts  of  Bononia  in  Italy,  and  by  ther  ftatuts 
and  cuftomis,  a  copie  wheirof  he  produced,  the  Bifchop  was  Chancelor 
and  Praefes.  The  CoUedge  alledged  for  themfelfes,  that  they  had  jurif- 
diftion  without  the  Bifchop,  merum  imperium  et  jtis  gladij)  to  coerce 
crimes ;  fo  that  if  homicide  ware  committed  within  their  bounds,  they 
could  judge  it  even  to  death,  as  forraigne  Univerfities  might  doe.  (See 
Pacius  de  privilegijs  Univerfitatum  Do&orum  et  Studiqforwfij  and  other 
Lawyers  on  the  fame  fubjeft.)  The  Counfell  found  the  Bifchop's  libell 
relevant,  and  admitted  it  to  probation. 
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2^"*-  Eodem  die. — At  Privy  Counfell,  Mr.  Bobert  MartiD,  late  criminall 
clerk,  was  ilaged  for  fome  malverfations  in  that  office,  in  fuJOTering 
feverall  fanaticks  for  money  to  efcape. 

3*****  A  cuflome  which  we  had  got  up  this  winter,  of  printing  the  Infor- 
mations in  debaitable  cafes  appointed  for  the  Lords,  was  difcharged  by 
the  Privy  Counfell,  to  avoid  reflexions,  that  ware  by  Sir  G.  Lockhart  and 
others  infert  therein.  It  was  a  pitty  to  prohibit  fo  ufefall  a  praftife.  It*s 
common  in  France,  wher  they  are  called  fo/^umsj  becaufe  they  containe 
the  matter  of  faft. 

No.  731,      16  Febncarij  1682,  pq/l  meridiem. — Queanfberrie's  patent  to  be  ane 
Marquis,  was  produced  at  Privy  Counfell. 

No.  742,      23  Fehruarij  1682. — Ramfay,  Earle  of  Dalhoufie,  admitted  a  Privy 

'''  Counfellor,  on  a  letter  from  his  Majefty. 

/fern,  a  bill  given  in  by  one  Hew  Macgie,  a  mirror  maker  in  the  Cano- 
gate,  reprefenting,  that  by  the  praftife  and  cultomes  of  other  nations,  any 
tradfman  having  7  fones  togither,  without  the  intervention  of  a  daughter, 
are  declared  free  of  all  publick  burdens  and  taxes,  and  have  other  in- 
couradgements  beftowed  on  them,  for  bringing  up  the  faids  children  for 
the  ufe  and  benefit  of  the  commonwealth ;  and  then  fubfumed  in  his  bill, 
that  he  had  7  fons  fo  borne,  and  therfor  craved  from  his  Royall  Hynes 
and  the  Counfell  the  benefit  of  that  priviledge.  The  Privy  Counfell 
referred  him  to  the  Magillrats  and  Toune  of  Edinburgh,  to  be  favorable 
to  him  in  ther  llents  upon  that  account. 

No.  743,  24  Fehruarij  1682. — One  Harvie,  a  weaver,  who  had  affixed  and  pro- 
^'  '  clamed  the  Bothuel  Bridge  declaration  at  Hamilton,  in  June  1679,  was 
found  guilty,  at  the  Criminal  Court,  of  rebellion,  and  was  fentenced  to  be 
hanged  for  it,  on  the  3*  of  March  nixt,  at  Lanrick,  for  exemple  and  terror 
to  others  ther ;  which  was  accordingly  done,  and  thought  hard,  becaufe 
he  alledged  he  was  forced  to  be  ther  drummer  vi  mjajorey  and  craved 
pardon ;  which  does  not  agree  with  the  offers  ware  made  to  fundry  of 
the  other  men  and  weemen,  who  ware  lately  hanged  before  this,  that  if 
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they  would  only  acknowledge  the  Bang's  authority,  ther  life  ftiould  he 
Q)ared :  hut  the  difference  lyes  on  this,  all  ther  guilt  confifted  in  a  per- 
verfe  and  treafonahle  opinion,  and  had  never  afted  any  thing,  nor  heen 
in  annes,  as  this  Harvy  had  heen.  Some  thought  the  indemnity  in  1679 
fliould  have  faved  him ;  hut  he  was  conftrued  to  he  a  ringleader.  Yet 
leverall  of  the  witnefles  deponed,  that  after  the  reading  of  that  proclama- 
tion, he  cryed,  God  lave  the  King.  Only  it  may  he  faid,  this  was  protef- 
tatio  contrariafa/Qo. 

28  February  1682,  heing  Tuefday,  a  Counfell  was  extraordinarly  called,  No.  745, 
to  cognofce  on  the  ryot  committed  Sunday  lall,  in  the  kirk  of  Prefton-  ^* 
pans,  by  feme  of  the  common  peeple,  upon  one  Broun,  who  was  ther 
fcoolmafter,  and  (Buchan,  ther  oune  minifter^  having  refufed  the  Teft,) 
was  fet  up  to  preach  to  them,  hy  the  Bifchop ;  they  pulled  him  out  of  the 
pulpit,  and  ahufed  and  affironted  him.     (  Vide  infra  the  30  of  March.) 

Primo  Martij  1682,  &c. — This  moneth  of  March  is  in  place  of  our  No.  74fi, 
Summer  Seffion  formerly.  P* 

On  the  6^  of  March  1681-2,  the  Duke  of  Albany  (hipped  at  Leith  for  No.  749, 
London.     (See  it  aiibu)  ^' 

9  Martij  1682. — At   Privy   Counfell,   John   Broun   of  Nunlands,  is  No.  752, 
aflbilzied  from  John  Martin's  perfliuit,  for  having  a£ted  as  hailzie  of  ^' 
the  regality  of  under  my  Lord  Nithfdale,  his  conilituent, 

who  had  not  tane  the  Ted,  feing  he  had  taken  it  himfelfe,  and  had  a  gift, 
ad  vitam  et  culpam,  from  him  of  the  place ;  he  was  alfo  quarrelled  for 
finding  him  guilty  of  the  thift  of  fome  dozens  of  apples ;  tho  we  fay,  die 
minimis  non  curat  lex,  yetjti/litia  non  corifijlit  in  quantitate. 

22  &  23  Martij  1682. — At  Privy  Counfell,  fome  of  the  inhabitants  of  No.  762,  > 
the  Toune  of  Peihles,  have  a  complaint,  one  againft  another.  ^' 

At  the  Criminall  Court,  ther  are  mutuall  perfliuits  betuen  Forbes  of  Corfe, 
and  Mowat  of  BucquhoUy,  for  ryots  and  oppreflions  againft  one  another. 
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No.  768,  24  Martij  1682.— The  Parliament,  by  proclamation,  at  Privy  Counfell, 
is  adjourned  from  April  to  the  17  of  Jane  nixt. 

Itenij  The  commiflion  is  paft,  anent  the  dividing  my  Lord  Argile's 
forfaultor,  under  his  Majellie's  great  feall.'  By  it  ther  is  lands  paying 
about  yeirly  15,000  ib.  Scots,  alloted  to  his  eldeft  fone,  including  what  he 
got  already  at  his  marriage  theirin ;  lands  paying  500  ft.  fterling  per 
annunij  given  to  the  younger  children  for  ther  portions.  Then  a  com- 
miflion to  the  Lords  of  Seflion,  to  laft  till  1687,  to  rank  the  creditors  of 
the  Earle,  with  the  creditors  of  the  Marquis  his  father,  (I  think  the 
debts  due  to  Heriot's  Hofpitall,  and  that  at  Stirling,  ihould  have  a  pre- 
ference before  others,)  equally  in  the  laft  pl;u;e :  fo  it*s  thought  ther 
will  be  litle  or  nothing  to  give  them,  efpecially  if  the  Maccleans  get  the 
He  of  Mull,  MacNaughtaq  get  back  his  land,  and  others  their's.  All  the 
Jurifdiftions,  Patronages,  Superiorities,  Right  of  Generall  Jufticiary, 
Tolherodaroch  or  Mairfliip,  Chamberlanry,  Lieutenandry,  Mafter-houf- 
holdfhip,  Shireffhip,  Crounery  in  thefle  places,  Conftabulary,  &c.,  are 
annexed  to  the  Croun,  and  ordained  to  be  ratified  in  the  nixt  Parliament. 
If  a  reftitution  of  my  Lord  Argile  iliall  be  at  any  time  heirafter  obtained, 
againft  lb  flender  grounded  a  forfaultor,  per  modum  juftUice^  it  would 
overthrow  all  this  fabrick  that  Tarbet,  Lord  Regifter,  and  Haddo,  Chan- 
celor,  and  other  of  Argile's  ennemies,  hes  made,  and  who,  under  borrowed 
names,  hes  got  donatives  and  parcells  of  his  eftate.  (  Vide  fupra  of  his 
forfaultor,  pag.  235.) 

No.  782,  On  the  occafion  of  Argile's  forfaultor,  it  was  regrated,  that  many 
innocent  perfones,  the  creditors,  waflells,  wife,  children,  and  freinds  of 
the  traitor,  by  our  cullome,  ware  forfaulted  and  ruined. 

No.  772,  27  Martij  1682.— At  Criminall  Court,  the  woman  called  Chriftian  Fyffe, 
(who  had  ftruck  Mr.  Alexander  Ramfay,  the  minifter  of  Edinburgh,)  was 
condemned  to  be  hanged,  on  the  7  of  Aprill  nixt,  for  railing  upon  his 
Majefty,  calling  the  King  a  villain,  a  knave,  ane  apoftat,  perjured  man. 


^   (See  a  printed  copie  of  the  letters  to  the  creditors^  issued  furth  theiron  by  the  Lords  of 
Session,  which  contains  the  substance  of  the  said  commission.) 
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who  deferved  to  be  murdered,  &c. :  which  ftiee  would  not  retraft,  tho  hir 
life  was  oflfered  hir,  if  fhee  would  do  it.  This  was  a  wild  delufion  of 
Cameron's  fowing;  but  the  Privy  CounfeU,  looking  on  hir  as  mad, 
repreived  hir, 

29  March   1682.— This   day,  at   the  Commiflion   for  Plantation    of  No.  779, 

p.  254. 

Kirks,  the  Duke  of  Hamilton  (who  had  hitherto  refufed  the  Ted,  and  fo 
his  Shireffhips  and  Regalities  ware  filled  by  the  Privy  Counfell,)  did 
take  the  oath  of  the  Te(l,  and  was  allowed  to  doe  it,  tho  the  1  of  Januar, 
praefixed  by  the  Aft  of  Parliament  for  the  taking  theirof,  was  expired. 

30  Martij  1682.— At  Privy  Counfell,  Sir  William  Hamilton  of  Prefton,  No.  78 1, 

p.  254. 

Sir  Alex'  Morifon  of  Preftongrange,  and  the  other  heritors  of  Prefton- 
pans  parifli,  are  conveened  for  the  ryot,  mentioned  Jupra  28  Februarijy 
for  fuffering  Broun,  then  preaching  and  praying,  to  be  afironted  by 
boyes,  who  touted  homes,  &c.  The  Counfell  fand  the  libell  relevant 
againft  Preftongrange  patron,  and  the  other  heritors,  on  ther  former  Aft 
of  Privy  Counfell,  becaufe  they  ought  to  have  been  prefent,  to  have  in- 
couradged  and  prote6ted  the  minifter ;  yet  feme  of  them  had  very  rationall 
excufes  of  ther  abfence :  (See  them  fined  infra  on  the  27  of  April.) 

Sundry  weemen  in  Temple  parifh  are  perlhued,  for  affronting  and 
injuring  ther  minifter  ;  which  libell  was  alfo  admitted  to  probation. 

This  fame  Winter  Seflion,  ther  ware  many  other  things  debated  and  No.  782, 

p.  254. 

determined,  which  I  have  ather  forgot,  or  omitted  purpofely,  as,  1"*  That 
Mr.  William  Hog,  Advocat,  at  laft  prevailled  in  his  Declarator  againft 
Sir  W"^  Ker,  {de  quofupra^  pag.  65  &  118,)  and  the  Lords  reponed  him 
again  to  the  place  he  had  in  the  Chancellary  chamber. 

2  April  1682,  being  Sunday,  the  Privy  Counfell  met  after  fermon.  No.  783, 
and  red  a  letter  from  the  King,  difcharging  the  Counfellers,  to  goe  out  ^* 
of  toune,  and  commanding  fuch  as  ware  abfent  to  returne.     This  was  to 
hinder  Halton  or  others  from  coming  up  to  London,  as  they  intended, 
till  his  Royall  HyneflTe  came  back  to  them  again,  which  would  be  within 
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three  weeks,  or  theirby  ;  and,  in  the  mean  tyme,  to  continue  and  keep 
the  dyets  of  Counfell. 

No.  784,      4  Aprilis  1682 At  Privy  Counfell,  Andrew  Fletcher  of  Salton,  and 

the  other  Commiflioners  of  the  Ceffe  and  Excife  for  the  ftiire  of  Eift 
Lothian,  are  perfhued  by  the  King's  Advocat,  for  not  meeting  with  the 
Shireff-depute,  to  fet  prices  on  corne  and  ftraw,  grafle  and  hay,  for  the 
fouldiers'  horfes ;  at  leift  for  making  a  mock  Aft,  in  fetting  doune  prices, 
but  not  laying  on  the  localities,  wher  the  forces  may  be  ferved  with 
thefle  neceflaries.  Some  heritors  alledged  they  ware  not  advertifhed ; 
others,  that  2  or  3  was  a  fufficient  quorunij  with  the  Shireff-depute, 
for  that  matter ;  and  that  they  could  not  locall  it,  without  the  whoUe 
heritors.  The  Lords  aflbilzied  the  Shireff-depute,  as  having  done  his 
duety,  but  fand  the  indytment  relevant  againft  the  reft,  and  admitted  it 
to  probation;  inftead  wheirof,  the  Advocat  referred  it  to  ther  oaths. 
(See  the  3^  A8t  of  Parliament,  anent  the  fupply,  made  in  1681  ;  and  the 
Aft  of  Privy  Counfell,  anent  come  and  ftraw,  enervating  the  faid  Aft  of 
Parliament,  dated  the  3^  of  Februar  1682.)  After  much  travell  and 
paynes  tane  by  the  Counfell,  on  thefle  Commiffioners  of  Eift  Lothian,  they 
at  laft  confented  to  name  ftorehoufes  and  magazins  in  the  moft  conve- 
nient places  of  the  ifhire,  whither  the  fojors  might  come  and  find  come, 
ftraw,  and  hay.  The  prices  they  modified  then,  ware  a  mark  the  threave 
of  ftraw  ;  wheiras,  becaufe  of  its  fcarcity,  the  reft  of  the  country  were 
giving  20  pence  for  it.  The  Counfell  durft  not  goe  direftly  counter  to 
the  forfaid  A8t  of  Parliament  difcharging  the  forcing  the  tennents  to 
carry  ther  ftraw,  yet  obliquely,  they  have  altered  it  by  ther  faid  Ad  of 
Counfell. 

No.  786,  Eodem  die, — The  ryot  betuen  James  Grahame,  merchand,  and  James 
Somervell,  the  uftier  to  the  Exchequer,  was  called,  and  James  Grahame 
fyned ;  and  tho  the  Bailzies  of  Edinburgh  had  judged  him  already^  yet 
they  did  not  regard  it  contrare  to  the  7  Aft  of  Parliament  in  I6l7,  article 
5  anent  the  Juftices  of  Peace  ;  in  regard  James  SomerveU,  forfooth,  was 
a  member  of  the  Exchequer. 


p.  255 
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13  &  20  Aprilis  I682..^aines  Aikenhead,  apothecary  in  Edinburgh,  is  No.  786, 
perfliiied  before  the  Privy  Counfell,  for  felling  poifonous  and  amorous 
drogs  and  philters  to  provock  luft,  wheirby  a  woman  had  narrowly  efcaped 
witll  hir  life,  had  not  Doftor  Irving  given  hir  ane  antidot.  The  Counfell 
referred  the  tryall,  and  report  theirof,  to  the  CoUedge  of  Phyfitians,  as 
heiagperiH  in  arte  ;  who  thought  fucfa  medicaments  not  fafe  to  foe  given, 
without  firft  taking  ther  oune  advife. 

27  AprU  1682. — The  cafe,  fwpra  page  254,  anent  Preftonpans  kirk  No.  787, 
being  advifed,  the  Lords  of  Privy  Counfell  fyne  Sir  W"  Hamilton  of 
Prefton  in  1800  mks,,  (who  being  prefent,  flood  by  and  laughed,)  Prefton- 
grange  in  900  mks.,  and  the  reft  of  the  heritors  and  portioners  of  Prefton 
in  4000  m£s.  among  them,  for  not  obviating  that  difturbance.  800  mks.  of 
this  fyne  was  ordained  to  be  payed  to  Brown  the  minifter,  for  the  wrong 
then  done  him,  and  the  rdR;  to  be  given  in  to  Sir  W'  Sharp,  the  cafh- 
keeper ;  tho  it  was  alledged,  he  was  not  ther  minifter,  and  that  they  had 
no  acceffion  to  the  ryot ;  yet  the  Counfell  proeeided  on  ther  former  A6ls, 
ordaining  the  heritors  to  be  liable  for  all  dammages  done  to  the  minifter, 
tho  that  Aft  would  only  feime  to  mean  ther  proper  minifter,  and  the 
refounding  any  dammage  or  lofle  minifters  Ihould  by  robbery,  &c.,  fuftain 
in  ther  goods ;  but  not  to  extend  to  liquidate  perfonall  affironts,  unlefle 
againft  fuch  as  might  have  hindred,  and  did  it  not 

Eodem  dicy  and  the  following  Counfell  dayes,  John  Cheifley  of  Dalrey  No.  788, 
complains  on  Daveis,  Clark,  &c.,  who  rode  in  the  King's  Life-guard, 
that  they  had,  by  way  of  hamefucken,  invaded  him  in  his  oune  houfe, 
and  wounded  and  beat  him  and  his  fervants,  and  had  tane  polTeffion 
of  his  ftables,  and  thruft  out  his  oune  horfes,  &c.  They  had  alfo  a 
recrimination  againft  him,  viz.,  that  they  being  come  to  fetch  his  pro- 
portion of  ftraw  for  ther  horfes,  conforme  to  the  late  Aft  of  Parlia- 
ment and  Counfell,  he,  with  fundry  of  his  fervants  and  tennents,  fell 
upon  them  with  forks,  grapes,  &c.,  and  had  broken  ther  fwords,  and 
wounded  fome  of  them.  It  is  referred  to  the  Criminall  Court.  (See  of  it 
infra  6  o/Jully  1682. 

2  Y 
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No.  789,      6  Maij  1682. — Three  trades  prentifes  in  Edinburgh,  are  pannelled  at 

p.  256. 

the  Criminall  Court,  for  raifing  and  fomenting,  at  leift  for  being  acceflbrj 
to  the  tumult  and  uproar,  which  happened  againft  the  King's  forces,  in 
the  Hy  ftreet  of  Edinburgh,  on  the  3*^  of  May  laft.     The  Juftices  fand 
naked  prefence  not  relevant,  but  fand  it  lufficient  to  infer  the  pain  of 
death  againft  them,  if  it  ware  proyen  they  were  prefent  with  armes  or 
weapons  drawen,  or  ufed  any  encouraging  words  to  ftir  up  the  rable  to 
aflault  the  fouldiers.     The  Affife  found  no  acceffion  proven,  but  only 
that  they  ware  prefent ;  fo  that  they  clenged  them.     The  King's  Advocat 
caufed  them  re-inclole;   they  adhaered,  at  which  he  was  very  diflatif^ 
fied.     (  Vide  Jupra^  the  like  cafe  of  one  Lermont,  page  20,  and  the  Afts 
of  Parliament  ther  againft  tumults  within  Royal  Burrows.     See  infra 
pag.  258,  a  guard  impofed  on  Edinburgh.      See  my  folio   Hiftorique 
manufcript,  marked  G,  pag.  34.) 

6  Maij. — The  fhipwrack  at  Limer  Or ;  wher  the  Duke  of  York  was  in 
hazard  of  his  life.     See  it  at  lenth  in  my  folio  Hiftorick  manufcript. 

No.  790,  8  Maij  1682. — Sir  George  Gordon,  Lord  Haddo,  (the  Duke  of  York 
^*  '  having  arrived  at  Leith  the  night  before,)  from  being  Prefident  of  the 
Seffion,  is  advanced  to  be  Chancelor  of  Scotland,  in  Bothefle's  place,  to 
the  difappointment  of  many,  but  cheifly  of  the  Marquis  of  AtholL  The 
Marquis  of  Queanfberry  is  made  fole  Hy  Trefurer ;  the  CommiiBon  of 
the  Threfurie  is  revocked ;  and  the  Earle  of  Perth  is  made  Lord  Juftice- 
Grenerall,  in  Queanft>errie's  roume ;  and  at  Privy  Counfell,  the  Duke  of 
Albany  being  prefent,  ther  pattents  are  red,  and  they  admitted.  The 
Chancelor's  Commiffion  referves  the  precedency  in  Exchequer  to  th^ 
Trefurer  when  he  is  prefent,  (which  was  always  debateable  before  ;)  and 
feme  alledges  ther  is  a  warrand  for  the  A.  Bifchop  of  S^  Androis  to  take 
the  place  of  the  Chancelor.  A.  Bifchop  Sharp  had  fuch  a  letter,  but 
never  made  ufe  of  it.  (See  more  of  this  revolution  in  the  forfaid  Hil- 
torique  Manufcript,  and  alfo  in  my  8^  one  of  Seffion  Afiairs.) 

No.  791,      11   ^^y   1682. — ^Duke   Hamilton  and  the  Earles  of  Tuedale  and 
p.  256.    iiji^eton  are,  upon  letters. from  the  Bang,  admitted  on  the  Privy  Coun- 
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fell ;  the  firft  2  had  been  ther  before,  and  ware  turned  out  by  Lauder- 
dale's means. 

2.  ItefOj  one  Mitchell  perihues  the  Bailzie  of  the  regality  of  Faifley,  for 
ufing  ane  falfe  proteftion,  as  if  it  had  been  fubfcrived  by  Fatrick 
Meinzies,  clerk  to  the  Frivy  Counfell,  which  he  difouned,  it  being  con- 
trary to  the  late  Aft  of  Farliament  in  I68I9  difcharging  proteftions. 

3.  12  Maij  1682. — Lieutenant  General  Drummond  is  admitted  a  Frivy 
CounfeUor. 

4.  And  the  Earle  of  Dumfermling  hes  300  tb.  fterling  modified  of  the 
Earle  of  Callander,  (videjiipra  thir  parties,  25  March  1682,)  for  taking 
away  the  papers,  and  ay  and  whille  the  finall  decifion  of  the  plea  be- 
tuixt  them.  Duke  Hamilton  debated  long  againft  it ;  but  it  being  at  laft 
reftrifted  to  be  for  one  year  only,  he  yeelded. 

5.  Itenij  Drummond  of  Lundie  is  made  Generall  of  the  Artillery,  and 
conjunft  with  Dalzeell,  to  officiat  as  Generall  when  he  is  abfent,  which 
Dalzeell  took  iU. 

6.  The  Farliament  is  prorogued  from  the  15  of  June,  till  the  28  of 
Noyember  nixt,  1682. 

7.  A  Commiffion  comes  doune  for  trying  the  ftate  of  the  coinage  and 
Mint,  againft  Halton,  to  Duke  Hamilton,  Forth,  Tuedale,  Atholl,  Southeik, 
the  Chancelor,  Begifter,  Generall  Major  Drumond,  Gordonfton,  Bailzie 
Baird,  &c.,  all  ennemies  to  Halton,  Generall,  and  to  Sir  John  Falconer, 
Mafter  of  the  Mint.  They  proceeded,  while  Halton  was  yet  at  London, 
to  take  cognition,  by  the  declarations  upon  oath  of  all  the  members  and 
officers  of  the  Mint ;  and  it's  faid,  Sir  John  Falconer,  in  hopes  to  liberat 
himfelfe,  at  leift  on  promifes  that  it  Ihould  extenuat  his  oune  guilt,  did 
goe  great  lenths  to  load  Halton  with  mifdemeanors  and  malverfations, 
[1"*]  By  inverting  the  King's  part  of  the  emoluments  of  the  Scots  Mint  to 
his  oune  private  gain.  2^  In  making  the  fynelTe  below  the  ftandard. 
3*^  Jn  coining  17,000  ftones  of  copper  money  beyond  the  quantity  con- 
tained in  his  Majeftie's  tuo  warrands  for  the  copper  joumeyes ; — all  which 
ftruck  as  much,  if  not  more,  againft  himfelfe,  as  Mafter,  then  againft 
Halton ;  yet  he  prefumed  his  opennefle  and  ingenuity  would  procure  him 
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favor.    When  HaltOB  came  home  from  London,  in  the  beginning  of 
JuUie,  they  proceeded  yerie  fummaxly  with  him  ;  they  urged  him  to  do- 
pone  as  the  reft  had  done.     He  refufed,  feing  no  man  is  bound  jurare  in 
propriam  turpii^udinem^  wher  the  cafe  may  be  criminally  nor  to  accufe 
himfelfe ;  but  he  gave  in  a  reprefentation  of  the  flate  of  the  Mint.    They 
refufed  him  a  hearing,  or  a  light  of  the  procefle,  or  the  teftimonies  of  the 
reft,  that  he  might  know  what  they  had  deponed  againft  him ;  but  craved 
he  might  give  Ya'A  juramenhim  purgoHoniSy  that  he  was  free  of  thefe  mif* 
applications  which  the  Jemiplena  prohatio  loaded  him  with.     Halton's 
objeftions  againft  Sir  John  Falconer's  deponing  againft  him  are,  1"^  /m* 
micitia.    2^*  He  is  confcius  criminifque  Jbcius  ;  (be  is  the  fitter  of  this  to 
difcover.)   3^  He  depone  to  liberat  and  exoner  himfelfe«     (See  Mqfcar- 
dus  de  probationibusy  and  other  lawyers.)     4^  To  elicit  this  depofition 
from  him  againft  Halton,  ther  ware  promifes  of  perfonall  favors  to  him- 
felfe ;  which  is  the  hyeft  degree  of  bribery  and  corruption.     (  Vide  infra 
this  affair  of  the  Mint  fully,  page  290,  et  feq.)     Then  he  gave  in  his 
defences,  why  he  was  not  liable.     1"^  Becaule  he  had  exonerations  and 
difcharges  from  his  Majefty.    2"^"^  Becaufe  he  was  pardoned,  and  included 
in  the  generall  Aft  of  Indemnity  paft  in  1679-     This  was  refented  as  a 
declining  of  them;  and  they  repelled  them  hoc  loco^  feing  they  could 
not  hinder  them  to  inquire  and  proceed  per  modum  inqui^lionis.     Then, 
being  fomewhat  diffident  of  the  King's  Advocat,  on  the  pretence  he  was 
fometymes  out  of  toune,  they  adjoined  Sir  Patrick  Home  the  advocat  to 
him,  who  was  a  fwom  enemy  to  Halton.     This  difatifBed  the  Advocat. 
They  frame  the  report  without  allowing  Halton  any  fight  of  it ;  and  fends 
Perth  and  the  Begifter  with  it  to  London ;  and,  tho  the  Duke  of  York 
had  promifed  to  Halton  that  no  determination  ihould  follow  on  it  till  he 
ware  heard  before  his  Majefty,  yet  a  Scots  Counfell  is  inftantly  called, 
who,  on  the  reading  of  the  faid  report  of  the  Gommiffion,  fly  very  by,  as 
they  had  been  tuned,  (Halton  not  being  yet  gone  up,)  and  procures  a 
letter  from  his  Majefty,  depriving  him  of  all  his  places.     (De  qtw  vide 
plura  infra  31  Augti/l   1682.)     Halton,   to  prevent  all  hazard  from 
the  extremity  of  ther  malice,  formed  ane  ample  remifiion  of  GoUonell 
liockbart's  and  his  brother,  the  Duke  of  Lauderdale'%  exoneration; 
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but  tlie  Duke  of  York  faid  there  was  no  prefent  neceffity  for  the  paffing 
of  it  by  his  Majefty.  (See  my  4**  law  mauufcript,  marked  A.  7f  page 
40:  fee  the  8^  manufcript  of  Seffion  occurrents,  pag.  70,  etjeq.  Itemj 
my  folio  Hiftorick  manufcript,  page  38  and  41,  and  infra  more  of  it, 
pag.  266.) 

13  Maij  1682,— At  Privy  Counfell,  Lermont,  Macclellan  of  Barfcob,  No.  792, 

•n        •  .  •    P*  258. 

one  Fleming,  and  other  prifoners,  for  being  at  Bothuel  Bridge,  are  brought 
in  ;  and,  on  tber  difouning  of  rebellious  principles,  the  Duke  declared  he 
wold  interceed  with  his  Majefty  for  pardons  and  remiffions  to  them. 

2.  Gordon  of  Grachelay,  (who  was  forefault  for  being  in  the  late 
Rebellion,  16790  (^a™^  ^^^  gave  in  a  petition  to  the  Duke  of  York,  im- 
ploring his  clemency  and  mercy,  and  promifing  loyalty.  He  was  receaved 
into  favor. 

3.  Their  is  a  biU  given  in  by  FergulTon  of  Eilkerren  againft  the  late 
Freiident  Dalrymple,  for  caufing  him  be  imprifoned  at  London.  In 
regard  the  wholle  Lords  of  Seffion  had  owned  what  was  done  againft 
him  by  a  letter  to  the  King,  therefor  the  Privy  Counfell  referred  this 
bufinefle  to  the  Seffion. 

4.  The  Toune  of  Edinburgh,  becaufe  of  the  late  uproar  among  them, 
of  the  3*  of  May  laft,  (videjiipra^  pag.  256,)  are  ordained  by  the  Frivy 
Counfell  to  levy  and  pay  a  company  of  108  men,  to  ferve  for  the  Tonne's 
conftant  guard  on  all  emergencies,  and  the  Duke  to  name  the  Captain 
and  other  officers.  This  was  a  clear  breach  of  the  liberties  and  privi- 
ledges  of  the  Toun~;  yet  the  Magiftrats  ware  prevailled  with,  as  to  fend 
up  a  petition  to  his  Majefty,  craving  he  would  allow  the  fame ;  which  he 
did.  So  it  was  raifed ;  and  by  ane  Aft  of  the  Toun  Counfell  in  Septem* 
her  laft,  the  inhabitants  are  ftented  to  pay  them,  fome  a  groat,  fome  5 
pence,  and  the  hieft  at  6  pence  a  week,  for  paying  them.  Fatrick 
Grahame,  Inohbraikie's  fone,  is  captain  of  this  Toun-watch,  and  fo  hes 
more  power  of  the  toun  then  the  Froveft  has.  The  Magiftrats  craved 
they  might  be  the  givers  of  the  comomiffioDS  ;  but  tbo  this  ware  granted. 
Using  the  perfones  are  named  to  them  by  others,  and  they  are  not  Bur- 
gefles,  nor  of  ther  oune  tounfinen,  it  is  ftill  a  great  invafion.     Ther  is 
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no  ufe  now  for  the  Toune's  Trained  Bands,  or  militia  captains  and  com- 
panies, tho  they  be  dill  keeped  up.  The  Duke  would  give  a  vaft  fumme 
to  have  fuch  a  breach  in  London's  walls ;  for  it  is,  upon  the  matter,  a  fur- 
render  of  ther  Edinburgh  militia  over  to  him.  The  Trades  of  Edinburgh 
are  exceedingly  difcontented  with  this  conceflion  of  their  Magiftrats. 

About  this  tyme  ane  Aft  of  Privy  Counfell  was  made,  oblidging  Shirefe 
and  other  magiftrats,  immediatly  on  the  noife  of  any  field  conventicle,  or 
riling,  to  diffipat  them,  or  give  notice  of  it  to  the  Privy  Counfell,  or  fome 
Officer  of  State,  at  the  rate  of  3  mile  for  each  hower  after  his  knowledge ; 
and  if  the  advertifment  come  later,  to  be  punifht  as  negligent.  Duke 
Hamilton  oppofed  this.  (See  him  conveined  on  this  Aft,  in  my  folio 
manufcript  A.  13,  page  8\) 

No.  793,  18  Maij  1682.— At  Privy  Counfell,  (the  Duke  of  York  being  parted 
^*  '  for  London  on  the  5  of  May  before,)  upon  a  complaint  given  in  by 
Ruthven  of  Gaime  againft  Mr.  W"  Clerk,  Advocat,  bearing  that  he  had 
hitherto  keeped  up  all  his  eftate  and  papers,  and  therfor  craving  he  might 
be  defired  to  give  up  the  papers,  and  reftore  him  his  rents.  Tho  this  was 
civill,  yet  becaufe  of  the  long  vacance,  he  being  ane  Advocat,  who  would 
decline  inferior  Courts,  the  Lords  referred  the  count  and  reckning  to  the 
Seffion ;  but  in  the  meantime  modified  50  lb  fterling  to  be  payed  yearly 
by  Mr.  W^  to  him  during  the  dependance,  (if  Mr.  W"*  fhould  prolong 
it,)  beginning  the  1  terme's  payment  at  Whitfonday  coming.  Mr.  W"* 
reclamed  much,  offering  inftantly  to  count  with  him. 


No.  794,      19  Maij  1682. — One  Gray  is  this  day  hanged  at  the  Grafle  Mercat,  for 
difouning  th< 
and  fa6tion. 


difouning  the  King's  authority,  and  for  adhsring  to  Gargill's  Covenant 


No.  795,     22   Maij  1682. — The  Privy  Counfell  confirmes  the  reefl:abli{hment 

p.  258.    ^j  ^^  Staple  Port  of  the  Netherlands  at  Camphire,  back  from  Dort ; 

and  the  Burrows  eleft  one  Mr.  James  Kennedy,  formerly  fhiref-clerk 

of  Aberdeen,  to  be  ther  Confervator  in  that  part,  in  place  of  Harie 

Wilkie. 
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6  Junij  1682. — Johnfton  of  Elchiefheills  is  perfliued  at  Privy  Counfell,  No.  796, 
by  his  Ladie,  (who  is  a  daughter  of  Johnfton  of  Lockerbies,)  for  ane  ^' 
aliment,  in  regard  fhee  could  not  fafely  cohabit  with  him,  becaufe  of  his 
cruelty  in  beating  hir,  and  threatening  to  kill  hir.     The  Lords  fand  the 
libeU  relevant,  and  admitted  it  to  probation  :  and  tho  he  had  ane  opulent 
eftate,  yet  they  only  modified  300  mSs.  yearly  to  hir, 

Item^  The  pariihoners  of  the  Path  and  kirk  of  Drone  are  perfhued  for 
affi"onting  one  Drummond,  the  new  intrant  minifter,  placed  in  roume  of 
Mr.  Pitcaime,  turned  out :  for  while  they  ware  inftituting  him,  the  rabble 
toor  ther  gounes,  and  threw  ftones  at  them.  They  are  imprifoned  and 
fyned. 

Eodem  tempore. — One  Mr.  Duncan,  a  minifter  in  Perthfhire,  is  con-  No.  797, 
demned  to  death  by  the  Earle  of  Perth,  as  ftewart  of  Creich  [Creiff  ?],  for  ^' 
murdering  ane  infant,  begotten  by  him  in  fornication  on  his  oune  fervant 
maid,  it  being  found  buried  under  his  hearth  ftx)ne.    He  was  convift  on  very 
flender  prefumptions,  which,  however  they  might  amount  to  degradation 
and  baniftunent,  yet  it  was  thought  hard  to  extend  them  to  death. 

Modem  tempore. — At  Privy  CounfeU,  tuo  Conventicle  minifters,  called  No.  798, 
[Henry]  Erfkin  and  [Patrick  Warner]  are  banifhed  the  Eingdome,  and  ^' 
are  ordained  to  find  caution,  and  never  to  preach  within  Scotland,  nor 
to  retume. 

Itemy  At  Exchequer,  ther  being  a  new  Trefurer  Principall  eftablifhed, 
he,  like  a  new  byflbm,  fell  on  fundry  methods  to  inrich  the  Trefurie. 

1"*'  His  Majefty  makes  a  new  lift  of  his  peniions  in  Scotland,  wher  fun- 
dry  are  left  out  who  had  penfions  formerly ;  fo  this  was  a  revocation  and 
expunging  of  them  upon  the  matter ;  fuch  as  the  Duke  and  Duchefle  of 
^  ^  Lauderdale's  tuo  penfions  ;  the  Proveft  of  Edinburgh's  penfion  of  200  lb. 
fterling  per  annum  ;  and  Doftor  Stevinfon's,  of  1000  lb.  Scots,  &c.  But 
other  penfioners  are  brought  in,  in  ther  place  ;  fo  that  it  is  only  a  com- 
mutation and  circulation  from  one  to  another,  viz.  my  Lady  Errol,  Lady 
Semple,  Lady  Largo,  Earle  of  Traquaire,  &c.,  all  notorious  Papifts. 
Hence  we  may  fee  who  rules  the  Court,  and  who  expefts  our  preferments 
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and  wealth.  Next,  the  quota  is  not  now  1000  lb.  fterling  leflTe  then  it  was 
formerly ;  for  hefore  this  new  modell,  the  wholle  penfiones  amounted  a 
year  to  26,500  lb.  fterling,  and  now  they  are  already  (befide  others  who 
may  be  added)  upwards  of  24,000  lb.  fterling ;  fo  ther  is  no  real!,  but 
only  an  imaginary  eafe  of  the  Exchequer. 

2^'  His  Majefty  declares  he  will  have  no  penfion  in  tyme  coming  ex- 
ceed 300  lb.  fterling  per  annum,  except  thefle  of  the  Officers  of  State ; 
as  the  Ghancelors,  Secretaries,  Frefidents  of  the  Counfell,  &c.,  are  each 
of  them  1000  lb.  fterling  a  year. 

3U0.  xhat  no  gifts  of  recognition,  or  of  other  cafualities  of  the  fuperi- 
ority,  ihall  be  heirafter  granted  to  creditors,  or  other  donators  ;  but  that 
his  Majefty  ftiall  exaft  his  oune  dues,  and  have  the  profit  of  them,  being 
as  iib  to  them  as  any  other.  Sudbi  a  rigid  advice  as  this  was  given  to 
King  James  the  4'^ ;  but  after  tryal,  for  gaining  his  people's  love,  he  fand 
it  convenient  to  forbear  it. 

4^'  Queanft)errie's  commiffion  is  more  ample  then  any  formerly  given ; 
with  power  to  him  to  choife  the  Clerks  of  Exchequer,  (which  the  King 
did  before,  and  then  the  Clerk  Begifter,)  and  to  prefide  ther  ;  and  to  ex- 
amine Boyall  Burrows,  and  call  them  to  account  for  ther  fpending  ther 
common  good,  on  the  old  Ads  of  Parliament,  which  is  the  power  the 
Chamberlain  Airs  had  before  ;  and  on  the  matter,  it  makes  the  Trefurer- 
depute  and  Lords  of  the  Exchequer  only  his  affiftants,  and  no  more. 

5^  By  the  late  Aft  of  Exchequer,  he  requires,  that  all  the  valuation 
books  in  Scotland  be  brought  in  to  him,  that  he  may  know  ther  rents, 
and  holdings,  and  reddendos,  and  when  any  waird  waflels  dyes,  &c.  (See 
the  faid  printed  Aft.) 

No.  799,  Eodem  tempore,  feu  9  Junij  1682. — ^The  Aft  againft  hunting,  and  con- 
^'  ^^^'  ftituting  Mafters  of  the  Game,  is  renued.  (  Videfupra  the  former  Aft 
of  the  2  of  March  1680,  at  page  142,  anent  this  fame  ;  but  this  new  A8i 
does  not  relate  to  it,  farder  then  it  cafles  and  revooks  it  in  the  end  of  it, 
tho  the  3  years  theirin  mentioned  ware  not  yet  exQ>ired.  The  defigne  of 
it  may  be,  to  put  of  Sir  John  Maitland,  Earle  of  Hadinton,  and  feme 
other  of  the  Mafters  of  the  Grame,  put  in  by  that  firft  Aft.) 
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28  Junij  1682.— The  Bifchop  of  Edmburgh  and  Prefbytrie  theirof,  No.  800, 
depofe  Mr.  Ninian  Paterfon,  minifter  at  Liberton,  from  his  church,  for 
ftindry  mifbehaviors ;  but  mainly  for  having  defamed  his  Bifchop  in 
feyerall  companies  and  occafions,  as  if  he  ware  ane  common  adulterer. 
And  4  Julij  1682,  Mr.  Ninian  gives  in  a  bill  to  the  Privy  Counfell 
againft  it,  mentioning,  he  had  appealed  from  the  Bifchop  and  Prefbytrie 
to  the  Synod,  from  it  to  the  Arch-Bifchop  of  S**  Androis,  and,  in  caife 
he  faill  and  delay  to  doe  juftice,  then  to  his  Majeily  and  his  Counfell,  by 
vertue  of  his  late  ecclefiaftick  fupremacy  in  1 669 ;  and  that  the  Bifchop, 
(tho  he  fhould  not  judge  in  catifa  propric^)  had  proceeded  J^pr^to  appella^ 
tione^  and  admitted  fundry  infamous  and  bribed  witnefles  againft  him. 
This  bill  by  the  Bifchop's  prsvalency  was  not  red. 

Eodem  4  Jtdij  1682. — Mr.  Jjimes  Hutchifon,  minifter  at  Dundonald,  in  No.  soi, 
the  Weft  country,  is  conveened  at  Privy  Counfell,  for  debarring  aU  who 
had  tane  the  Teft,  or  late  Bond,  from  the  Lord's  Table ;  and  for  breaking 
his  confinement  within  that  parifh;  and  for  baptifing  the  children  of 
others  than  his  parifhoners.  The  libell  being  referred  to  his  oath,  he 
declined  to  fwear,  becaufe  it  was  criminall.  The  Advocat  reftrifting  it  to 
a  pecuniarie  or  arbitrarie  pain,  conforme  to  the  Eang's  letter  in  1673, 
(fee  Jffpra  Duntraith's  cafe,  pag.  205,)  the  Counfell  fyned  him  in  5000 
mts.  Scots,  and  fent  him  to  prifon  for  his  contumacy,  holding  him  as 
confeft,  and  cafTed,  revocked,  and  annulled  the  King's  indulgence  to 
him,  and  difcharged  him  to  preach  any  more  ;  which  laft  cenfure 
and  interdift  was  fitter  for  a  Church  Judicator  than  a  Civil.  He  was 
innocent  of  the  things  libelled ;  yet  for  the  preparative,  he  declined  to 
fwear ;  and  it  may  [be]  thought  the  cognition  of  thefle  things  altertus 
fori.  He  is  knowen  to  be  of  very  loyall  principles.  To  fyne  a  poor 
man  like  him,  whofe  ftock,  it  may  be,  exceeds  not  6000  or  7000  mks., 
is  equivalent  and  all  one  upon  the  matter,  with  the  forfaulting  of  him, 
which  is  very  hard;  for  pceruB  dehent  effe  propartianata  deli&U  et 
camfnenftirai<B. 

5  Julij  1682.— liie  haill  Lords  of  the  Sei&on  met,  and  my  Lord  New-  No.  S02, 

2z  P-**"- 


362  mSTORICAL  NOTICES  1682. 

ton's  Letter  from  the  Kingf  making  him  Freiident  of  the  Seffion^  was 
produced  and  red.     He  comes  in  place  of  Haddo,  now  Chancelor. 

2.  /fern,  Sir  George  Nicolfones  of  Kamnae  his  Letter  to  be  a  Lord  in 
place  of  Newton  was  alfo  red ;  and  tuo  Lords  appointed  to  examine  him 
and  report ;  which  they  did,  and  he  in  the  afternoon  was  fwom  and  re- 
ceaved.  Some  doubted  how  this  could  be  done,  not  being  Seffion  tyme ; 
when  the  late  Aft  of  Sederunt,  in  1674,  ordains  he  fhould  fit  a  week  in  the 
Utter  Houfe,  &c.  Some  fay  the  King's  Letter  exprefly  difpenfed  with 
this  formality.  We  faw  it  in  Oftober  and  November  1681  paft  over  and 
neglefted,  in  the  admiffion  of  Drumcaime  and  Boyne  on  the  Sefiion: 
only  it  may  be  faid,  they  came  in  by  vertue  of  a  new  Commiffion  from  the 
Eang  to  the  wholle  Lords. 

3.  Fitmedden  was  made  one  of  the  Criminall  Judges  in  place  of  New- 
ton, and  was  this  day  receaved,  and  fwom  by  Perth,  Juftice-GreneralL 

4.  The  Lords  had  fome  federunts  on  ther  Commiffion  anent  Argile's 
forfaultor  and  creditors,  and  took  in  fome  creditors'  dames  and  teftificats 
of  ther  loyalties ;  but  adjourned  till  Auguft,  and  then  to  November  1682. 

5.  Fitmedden,  being  this  week  on  the  BiUs,  reported  the  cafe  of  ane 
advocation  to  the  Lords,  given  in  by  the  Toune  of  Faiilay  againft  the  ShireflP 
of  Benfrew,  craving  a  generall  advocation  of  all  adtions  fhould  be  per- 
ihued  againfl  any  of  ther  inhabitants  before  the  ISiireff  Court ;  becaufe 
they  ware  exprefly  exeemed  by  ther  charter  in  1488,  given  them  by 
King  James  the  4^,  with  all  the  priviledges  of  the  Brughs  and  Abbacies 
of  Dumfermling,  Newbrugh,  and  Arbroath  ;  (fee  a  note  of  it  alUn  ;)  and 
they  had  a  declarator  of  ther  exemption  depending  before  the  Lords. 
The  Iiords  refufed  a  generall  advocation,  as  unufuall ;  but,  when  they 
fliould  be  perftiued,  ordained  them  to  give  in  Ipeciall  advocations  of  each 
particular  adion,  and  the  Lords  would  confider  them.  Yet  I  fee  a 
generall  relaxation  of  all  homings  guoad  the  effeft  of  a  fervice,  granted 
to  the  Earle  of  Crawfurd,  in  Dury,  19  Junij  1630. 

6.  Eodem  die^  pqfl  'meridiem. — ^At  Frivy  Couufell,  Gordon  of  A vachie 
perfliues  a  ryot  againft 

7.  Itern^  another  ryot  is  perflmed  be  John  Maifler,  portioner  of  Innera(k, 
againft  Gordon,  Vifcount  Kenmuire,  for  difpoiTeffing  him  out  of  fome 
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lands  of  Kenmuire'St  which  he  had  comprifed.  AUedged,  the  afbir  was 
wholly  civilly  and  Eenmuire  had  a  title  to  the  pofTefflon ;  for  he  had 
acquired  in  a  ihare  and  proportionall  part  of  that  fame  apprifing. 

.  6  JuUj  1682 John  Cheifley  amtra  Daveis  and  Clark.     (  Videfupra^o.  sod, 

thir  parties,  pa^e  256,  27  April  1682.)  The  King's  Advocat,  at  the  ^'  ^^^' 
Griminall  Court,  fo  far  prffivoricated,  that  he  declared  he  palled  from 
hamefucken,  and  iniifted  only  for  the  invafion  and  oppreffion,  contrare 
to  the  perfliuar's  inclination,  and  his  oune  advice  formerly.  They  founded 
on  a  warrand  they  had  from  Murray,  the  Lieutenant  of  the  King's  troup, 
to  come  and  force  come  and  ftraw,  hut  inandatum  ret  iUicitcB  non  valet 
The  Affife  found  them  guilty.  The  one  is  haniihed  the  kingdoms,  never 
to  retume  under  the  pain  of  death ;  and  Clerk  is  degraded  from  the 
Sling's  troup,  and  ordained  to  find  caution  for  his  good  hehaviour  in  tyme 
coming.  This  is  not  enough  to  reprefle  the  fouldiers'  infolence ;  the 
pmuihment  of  hamefucken,  (which  they  ware  certainly  guilty  of,)  is 
death*     (See  Sir  6.  Mackeinzie's  Criminalls,  page  112.) 

Before  this  tyme,  Alexander  Gartihoire,  merchand  in  Edinburgh, 
having  been  affironted  by  one  Mitchell,  a  baxter,  he  in  revenge  imployed 
Muirhead  of  Lauchop,  and  fome  others^  to  fall  upon  him,  and  beat  him, 
and  break  his  armes  and  legs  ;  this  being  difcovered,  Mitchell  was  about 
to  have  perihued  him  for  aflaiination,  and  hjrring  men  with  money  to  fo 
bale  ane  a&*  Gartflioire  gave  him  20  Vb.  fterling  to  pa£fe  from  his  per* 
fliuit.     (See  Carpzovius  and  others  de  crinUne  affqfin^'^) 

8  JultJ  1682. — Thomas  Lermont,  fone  to  Mr.  Thomas,  the  Advocat,  No.  804, 
kiUs  Somervell  younger  of  Drum,  in  a  fmall  quarell  after  drinking^  and 
that  with  young  Hew  Faterfone  of  Bannockbume's  fword,  and  then  he 
flees :  he  Uved  a  day  or  2  after,  and  forgave  him,  and  bad  him  flee ; 
and  fome  alledged  his  wounds  ware  not  mortaU,  but  ware  miiguided. 
A  prsBCognition  was  prefently  tane  by  the  Criminall  Court,  what  was 
Bannockbume's  carriage  in  this  afiSedr;  and  mtneffes  ware  examined, 
which  was  done  by  his  father,  to  vindicat  and  clear  him  of  any  ac- 
ceffion  to  it. 
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No.  805,     11  JuUj  1682. — One  Merry  is  condemned  to  be  hanged,  for  a 

^'^      *    flaughter  committed  by  him  about  6  years  agoe.    /fern,  one  Walker  is 
alfo  fentenced  for  flaughter. 

No.  806,     Eodem  die. — James  Douglas,  fon  to  umquhile  Mr.  William  Douglasi  the 
^*      *    Advocat  and  Poet,  having  killed  Lindfay,  his  ftep-brother,  and 

fon  to  Evelock,  on  whom  James  his  mother  was  again  married,  he  is 
brought  to  the  Griminall  Court,  and  ther,  on  probation  de  carpore  deU&i^ 
he  IS  found  guilty  by  the  Affife  of  the  flaughter,  and  condemned  to  be 
headed  at  the  Crofle  of  Edinburgh,  on  the  4  of  Augufl;  nixt. 

After  his  condemnation,  he  having  confefled  that  it  was  he  who  in 
winter  lafl:,  in  Januar,  put  fyre  in  Henry  Grahame's  wryteing  chamber,  at 
the  Court  of  Guard  in  Edinburgh,  out  of  revenge,  and  that  he  had  firft 
ftollen  fome  books  their,  (which  he  did  out  of  revenge,  tho  it  was  foon 
quenched;)  and  the  King's  Advocat,  and  the  Marquis  of  Douglas,  who 
had  fome  of  James's  means  in  his  hands,  confidering  if  thir  tuo,  vi2^ 
wilfull  fyre-raifing  and  thift  in  a  landed  man,  ware  proven  againfl;  him, 
any  one  of  them  ware  fufficient  in  law  to  for&ult  his  eftate,  and  take  it 
from  his  2  fifters,  (he  having  about  3^000  mKs.  and  more,)  by  the  Afts  of 
Parliament  making  thefle  2  crimes  fl;atutory  treafon;  and  that  the 
Marquis,  by  Queanft)errie's  favor,  might  get  the  gift  of  his  for&ultor 
from  his  Majefly,  they  obtained  from  the  Privy  Counfell  a  repreive  to 
him  for  fome  dayes,  which  the  youth  himfelfe  was  very  defirous  of,  giving 
them  ground  to  imagine  he  would  confefle  it  over  again :  wheirupon  they 
gave  him  a  new  indytment  of  treafon  on  the  forfaid  2  grounds ;  but  when 
he  appeared  on  the  9^  and  tent  dayes  of  Auguft,  he  was  fo  taught,  that  all 
the  pains  the  Earle  of  Perth,  Jufl:ice-Generall,  could  take  on  him,  could 
not  extort  a  confeiBon  from  him  judicially  in  prefence  of  the  Affife,  or 
that  the  former  confeffion  he  had  emitted  in  the  Tolbuith,  and  figned,  was 
his ;  for  he  would  nather  oune  it,  nor  deny  it,  but  bad  them  prove  it. 
The  firfl;  thing  his  Advocats  pled,  was  a  delay,  becaufe  he  had  raifed  ane 
exculpation  on  thir  heads,  1*^  Of  his  minority,  not  being  yet  19  years 
old  :  2^  of  his  frequent  relapfes  unto  melancoly  and  hypocondriack  fits ; 
which  was  to  be  execut  at  Perth,  &c.,  and  could  not  in  fo  fliort  a  tyme  be 
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returned.  The  Adyocat  anfwered,  that  no  reipeft  could  he  had  to  ther 
exculpation,  leing  it  was  not  ready :  2^*  it  was  null,  a  copie  of  it  not 
haying  heen  giyen  to  him :  3^*^  the  reafons  of  it  ware  not  releyant ;  for 
one  after  14,  as  doU  capactffimtiSj  may  be  punifhed  ptena  hamicidij  ardu 
naria  ;  and  melancoly  fits  is  not  eneugh,  for  no  man  will  attempt  to  raife 
fyre  without  fome  degrees  of  fury  and  madnefle ;  but  thefle  degrees  will 
not  ezcufe  a  ptsna,  unlefle  it  be  a  total  deliquium  and  ecclipfe  of  reafon ; 
wheiras  heir  we  find  a  long  tra6t  of  reafoning  and  deliberation  in  him  ere 
he  perpetrat  the  faft.  The  Criminall  Lords  repelled  the  exculpation ; 
wheirin  the  Adyocat  faid  to  me,  in  priyate,  he  thought  them  unjuft. 
Then  in  nu>dum  probatianis  to  the  Affife,  the  E.  Adyocat  produced  his 
confefiion,  figned  by  himfelfe,  and  emitted  in  prefence  of  the  wholle 
number  of  the  Juftices,  at  leift  of  a  quorum.  Alledged,  this  was  not  a 
judieiall  confeifion,  fo  as  to  clear  and  conyince  the  Affife ;  for  by  the  90 
Aft  of  the  Parliament  held  in  1587,  all  probation  fhould  be  led  in  pre- 
fence of  the  Affife ;  now  the  Affife  did  not  fee  him  fublcribe  thefe,  nor 
hear  him  confefle  it,  they  nather  being  then  prefent  nor  fwome,  theirfor 
it  cannot  be  probatiye  quoad  them.  The  Criminall  Lords  fand  it  was  a 
judieiall  confeffion;  but  ware  fo  cautious  and  circumfpeft,  that  nather 
did  they  fuffer  the  Clerk  to  nunut  this  interlocutor,  but  only  pronunced 
it  niva  voce ;  nor  would  they  adde  the  words  of  a  probatiye  confeffion, 
(which  would  haye  determined  all  the  ambiguity,)  but  only  held  it  in  the 
generall  of  a  judieiall  confeffion ;  which  the  King's  Adyocat  thinking  fuffi- 
cient,  he  clofes,  and  renunces  farder  probation,  and  repeets  to  the  Affile 
the  written  confeffion,  with  the  Lords'  Interlocutor.  The  pannell's 
Adyocats,  yiz.,  Sir  Dayid  Thoirs,  &c.,  l""'  take  inftruments,  that  all  farder 
probation  was  renunced :  2^  for  the  mother,  children,  and  freinds  of  the 
pannell,  he  protefts,  that  whateyer  fentence,  (tho  of  forfaultor,)  fhould 
pafle  againft  him,  yet  it  may  ixot  prejudge  ther  interefts ;  but  that  they, 
in  a  declarator  upon  his  furiofity  and  other  grounds,  (of  which  a  litle 
if^Of)  before  the  Seffion,  may  be  reponed  to  his  eftate.  Then  he  fpoke 
to  the  Affife,  that  it  was  true  the  confeffion  produced  was  in  fome  fence 
judieiall,  as  the  Lords  had  found  it,  in  fo  fietr  as  it  was  taken  by  them,  and 
emitted  by  him,  when  they  ware  fitting  in  judgement ;  but  that  was  no- 
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wayes  fufficient  to  fatiffy  the  confcience  of  the  Affifers,  wheiron  they 
might  condemne  the  pannell;  for  it  was  not  judiciall  qtwad  them,  it 
nather  heing  emitted  nor  adhered  to  in  ther  prefence,  fo  that  they  knew 
not  if  it  was  his  fubfcription  or  no :  and  they  fvare  to  beleiye  no  proba^ 
tion  by  forfaid  90  Aft,  hut  what  they  faw  and  heard  from  the  pannell's 
oune  mouth ;  and  fuch  a  truth  was  this,  that  my  Lord  Advocat,  in  his 
printed  Criminalls,  pag.  [258]  pleads  paffionatly  for  it,  that  a  confeffion 
made  to  the  Judges,  but  not  to  the  AfBfe,  ought  not  to  he  regarded,  elfe 
it  would  confound  the  office  of  Judges,  by  making  them  witnefles,  &c. 
The  King's  Advocat  finding  he  had  miftaken  himfelfe,  he  raged  and 
fwore,  and  railled  on  Sir  D.  Theirs,  and  fiudied  to  irritate  the  Criminal 
Lords  againft  him,  as  if  he  had  harangued  to  reproach  the  Court  and  ther 
Interlocutor  ;  and  denyed  that  all  probation  neided  to  be  in  prefence  of 
the  Affife,  fo  as  to  be  reiterated ;  and  inftanced  wher  one  is  perfhued  for 
forging  falfe  writs,  all  that  is  produced  to  the  Jury  is  only  the  Lords  of 
Seffion's  decreet  of  improbation,  wheiron,  without  leading  the  witnefles 
which  ware  the  ground  of  that  decreet,  the  Affife  inftantly  find  him 
guilty,  tho  ther  be  no  more  ther  hut  the  Clerk's  aflertion;  and  he 
threatned  the  Affifers  with  ane  Affife  of  error,  if  they  became  like  the 
feditious  Ignoramus  juries  at  London ;  and  that  he  would  infallibly  pro- 
fecute  them,  and  get  them  feyerly  puniibed,  as  he  had  done  lately  with 
iome  clenging  Aflyfers  of  Somervell  of  Urats,  in  1681 ;  and  if  ther  wer 
any  neid  eJF  Juperabundantf^j  he  would  yet  lead  the  Clerk  of  the  Court, 
and  his  fervant,  John  Anderfon,  and  the  Lords  on  the  bench  as  witnefles, 
that  they  all  heard  the  pannell  confefle  the  faft,  and  faw  him  fubfcrive 
that  paper ;  and  it  was  yet  tyme,  feing  in  criminalibus  nunquam  concha 
dituT  ;  but  that  maxime  is  nunqnam  contra  reumj  and  fo  in  favors  of  the 
panneU,  that  his  defences  are  receaveable  at  any  tyme.  If  he  had  led 
that  probation  in  due  tyme,  the  Affife  would  have  been  rendred  unex- 
cufeable^  and  would  have  had  no  pretence  wheiron  to  have  clenged  him. 
But  this  being  omitted,  when  they  inclofe,  (the  moil  of  them  ware  writers 
and  merchands  in  Edinburgh,)  they  confider  with  themfelfes,  that  tho  the 
evidences  of  the  truth  of  his  burning  that  chamber  ware  great,  fo  that 
few  doubted  of  its  truth,  yet  ieing  he  was  to  lay  doune  his  life  on  another 
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account  for  hid  murder,  (fo  he  was  not  to  efcape,)  and  that  all  the  defigne 
here  was  a  covetous  inhanfing  of  his  eftate,  and  defrauding  his  poor  lifters 
theirof ;  and  that  they,  by  the  Advocat's  overlight,  had  a  latitude  to  find 
it  not  fufficiently  proven  to  them,  they,  upon  thir  narrow  grounds,  doe 
by  their  verdift  clenge  and  aflbilzie  him  from  the  wholle  contents  of  the 
libeU  of  treafon.  The  Advocat  ftormed  and  fwore  he  ihould  have  them 
all  imprifoned,  (yet  he  never  raifed  afummons  of  error  againft  them,) 
and  fyned,  and  declared  infamous,  and  the  nixt  Affifers  he  fhould  choife, 
fhould  be  Lithgow's  fogers,  to  curb  thir  fanatiques :  but  thir  tranQ)orts  of 
I^aiBon  ware  finiled  at,  and  ware  judged  no  great  fervice  to  his  MajeiUe's 
Grovemement.  The  Juftices  ordained  the  former  fentence  of  death  to  be 
execute  upon  him  for  his  murder,  which  was  accordingly  done  on  the 
of  Auguft  1682.     (See  his  fpeach  befyde  me.)^ 

.  Prima  Augufii  1682. — At  Privy  Counfell,  Peter  de  Braweis  perfhues  No.  807, 
Alex'-  Hunter,  tackfman  to  the  Toune  of  Edinburgh,  as  adminiftrators 
for  Heriot*s  Hoipitall,  of  ther  Cannomilnes,  on  the  water  of  Leith,  for 
demoliihing  and  fpoiling  a  paper  milne  he  had  erefted  ther  for  his  manu- 
£Ek&ory  of  playing  cards,  wheirof  he  had  gotten  the  gift  and  patent  from 
the  Privy  Counfell  on  the  20  of  December  1681,  (which  I  have  feen,) 
prohibiting  ftriftly  the  importation  of  any  fuch  carts,  and  allowing  him, 
by  a  moft  exorbitant  power,  to  fearch  and  feize  on  them  to  his  oune  nfe  ; 
and  alio  for  throwing  his  wife  in  the  dam,  and  ufing  approbrious  words. 
The  libell  was  admitted  to  probation,  and  Hunter,  (by  the  perihuar's 
moyen  with  the  Lady  ErroU  and  feme  Papifts,)  is  fyned  in  50  lb.  fterling, 
and  imprifoned,  and  ordained  to  find  caution  to  indemnify  the  perfliuar. 

2,  3,  4,  5,  9^  &  10  dayes  ofAuguJi  1682 — James  Hamilton,  and  lundry  No.  sos, 
other  Brewars  in  Edinburgh,  give  in  a  complaint  to  the  Privy  Counfell 
againft  Sir  John  Young,  Sir  W"  Binny,  Sir  James  Dick,  Bo"^  Milne  of 


^  I^Foaatamhall  has  here  added,  at  some  length,  "  The  gronnds  of  law,  whereon^  hesydes  his 
minority  and  furiosity,  James  Douglas  might  have  been  defended  against  this  fyre-raising,  which 
were  onutted  by  his  hiwyers :"  See  his  printed  Decisions,  voL  u  p.  I88.3 
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Bamaton,  and  MagnuB  Frinoe,  bailzie  of  Edinbiirgli,  Uckfinen  and 
partiners  of  the  excife  and  impofition  upon  ale,  within  the  Shires  of  Mid 
and  Eift  Lothian,  and  the  Toune  of  Edinburgh,  and  the  Commiffionera  of 
the  Excife,  fettera  of  the  faid  tack ;  alledging,  the  taxmen  opprefled  them, 
and  to  heir  and  fee  it  found  and  declared,  that  it  was  ill^allj  let,  and 
procured  by  bribing  my  Lord  Halton,  one  of  the  Commiffioners  fetters 
of  it,  by  giving  him  14,000  mKs.,  and  by  making  Sir  Ja.  Dick,  and  M. 
Prince,  then  magiftrats  of  Edinburgh,  partenars  in  it,  the  laid  Sir  James 
being  alfo  one  of  the  Commiffioners  and  Pnefes,  and  therfor  the  tack  fliould 
be  declared  null,  (the  Brewars  haying  at  the  fetting  offered  more  advanta- 
geous conditions,  which  were  refufed,)  becaufe  money  was  given  by  com* 
pa£b  and  coUufion  to  get  it  fet ;  and  magiftrats,  contrare  to  ther  dnetr, 
had  fermed  a  part  of  the  Tonne's  common  good ;  and  the  tackfinen  had 
extortioned  and  overvalued  the  Brewars,  in  exafting  4  talcs,  per  boll  in 
the  fuburbs,  and  had  not  fwome  ther  furveyers,  (as  they  ought  to  have 
done,)  and  had  forced  the  Brewars  to  buy  bear  from  them  at  exorbitant 
rates.  It  was  alledged,  a  remuneration  or  gratuity,  gfven  long  after  a 
tack  b  fett,  without  any  previous  paftion  or  promile  to  give  it,  was  not 
bribery  in  law ;  and  that  magiftrats  being  Brewars  before  they  ware 
ele&ed,  they  ware  not  bound  to  defert  ther  trade  of  brewing,  but  might 
have  a  Ihare  in  the  tack  of  the  Excife  as  weell  as  any  other  burgefle. 
And  the  A6ts  of  Burrows  pretended  to  be  againft  it  ware  not  produced* 
(See  the  Informations  in  this  caufe.)  The  Lords  of  Secret  Counlell  found 
the  Commiffioners  of  Excife  had  power,  by  Aft  of  Parliament,  to  manadge 
and  regulate  this  part  of  his  Majeftie's  revenue,  the  annuity  of  the  Ex- 
cife being  40,000  lb.  fterUng  per  annum,  and  for  which  infubfidium  the 
Commiffioners  are  perfonally  liable,  to  the  heft  advantage,  by  tacks  or 
otherwayes  as  they  pleafe ;  tho  the  faid  [14^'']  Aft  of  Parliament  in  1661, 
fpeaks  only  of  the  lifting  it  by  way  of  coUeftion,  and  not  letting  it  in 
tack ;  and  tho  they  would  be  loath  to  quarrell  a  Handing  tack  as  this  was, 
(tho  they  fand  it  was  not  fuch  a  tack  and  reall  right  as  is  mentioned  in 
the  17  Aft  Parliament  6^  James  2^  which  fpeaks  only  of  tacks  of  lands 
and  of  civil!  rights,  not  of  tacks  of  the  Excife  of  brewing,)  cled  with 
pofleffion,  nor  yet  difcouradge  or  limit  the  Commiffioners  of  Excife  in 
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manadging  the  King's  rent.'  Yet  upon  the  whoUe  matter,'  ther  appeared 
to  have  been  fraudulent  and  difingenuous  methods  ufed  to  obtain  this 
tack  to  be  fet  to  thir  tackfinen ;  therfor  fuperceiding  to  give  anfwer  to 
the  relevancy,  (the  Privy  Counfell  ufe  not  to  make  Afts  before  anlWer, 
but  ordinarly  pnemits  the  probation,  and  confiders  the  wholle  complex 
cafe  at  the  advifing  the  probation,)  they  ordained  the  perfhuars  to  coh- 
defchend  in  fpeciall  on.  the  qualifications  of  the  particular  fraud  and 
deceit  ufed  by  the  taxmen  or  the  Commiffioners,  for  obtaining  the  faid 
tack  of  the  Excife  to  themfelves,  or  giving  of  any  good  deed  for  it,  and 
what  it  was,  and  to  adde  it  to  ther  libell,  and  to  give  it  up  to  the  de-r 
fenders  to  fee ;  which  they  accordingly  did,  and  named  Halton. 

And  offering  to  prove  it  by  the  oaths  of  the  taxmen  and  others ;  it*  was 
objeftad,  that  they  being  the  alledged  givers  of  the  bribe,  warejbcij  et 
forticipes  criminis^  and  tharfor  not  habile  witnefles  in  law,  as  aUb,  they 
ware  not  given  ia  in  lift  with  the  double  of  the  libell«  The  Lords  being 
refolved  to  goe  ovelr  any  thing  to  reach  and  ftain  Halton,  they  alfo 
again,  before  anfwer,  ordained  them  to  be  receaved,  and  they  would  con- 
fider  ther  validity  at  the  advifing,  and  allowed  them  to  call  any  other 
witnefles  they  pleafed  for  tryall  theirof,  and  appointed  the  Tonne's  gift» 
&c.,  to  be  produced  to  them,  and  named  a  commitliiee ;  and  in  the  mean 
tyme,  that  the  payipent  of  the  King's  annuity  might  not  be  retarded,  nor 
the  poor  brewars  opprefled^  but  rather  incouradged  in  this  Capitall  city, 
and  that  this  laft.tack  bes  not  been  fet  with  the  cautions  and  limitations 
to  the  tackfinen  contained  in  the  former  tacks,  and  that  they  had  of  late 
exafted  2  mKs.  per  boU  throw  the  fuburbs,  under  pretence  of  his  Maje& 
tie's  gift,  therot  they  ordained  the  prefent  tackfinen  to  contiQue  as  tackf- 
men  of  the  Excife  and  Impofilion  till  the  advifing  of  the  caufe,  »nd  did 
take  of  and  difcharge  any  Aft  or  order  formerly  emitted  by  them,  giving 
a  ftop  to  the  uplifting  of  the  Excife  by  quartering ;  providing  that  firft 
the  tackfinen  find  fufficient  caution,  afted  in  the  books  of  Privy  Counfell, 
that  what  Excife  they  fliould  uplift  theirafter,  they.ibould  make  it  fiirth- 
ounmandi  as  accords  of  the  law ;  and  difcharged  the  tackfiooien  to  uplift 
any  more  then  a  m'erk  Scots  for  the  Tonne's  impofilion  for  each  boU  of 
malt  brewed  within  the  Tonne's  fuburbs,  and  import  into  the  laid  Tonne 

3a 
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of  Edinburgh;  and  ihe  Lords  being  carefull  that  nntill  ihe  advifing  of 
the  Gaufoi  the  Brewars  might  have  no  jvft  ground  <tf  leomplaint  upon  the 
taxmen  for  exafition  or  unequall  impofing  of  ihe  Ezoife,  they  ordain  the 
Gommiffioners  of  the  Excifey  whoy  by  Aft  of  Parliament,  are  intrufted 
with  the  lifting  theirof,  to  have  frequent  meetings,  and  to  hear  and  deter^ 
mine  upon  any  complaint  made  by  the  Brewars,  or  upon  any  difier^ice 
that  ihall  happen  to  fisdl  out  betoixt  them  and  the  taxmen,  and  partica*^ 
larly  ordaines  the  Gommiffioners  to  caufe  the  tackfinen  obferve  the  former 
accuftomed  rules  and  methods  prefcryved  by  the  Gommiffioners  to  the 
former  tackfinen,  before  the  tack  was  fet  to  the  Brewars. 

Then  the  Lords  having  confidered  the  probation  anent  that  part  of  the 
taxmen*s  attempting  to  corrupt  and  bribe  the  Threfurer-Dcpute,  for  pre- 
ferring them  to  the  tack,  and  his  accepting  and  receiveing  the  laid 
14,000  mKs.  of  bribe  upon  that-  account,  they  fand  Sir  John  Young,  Sir 
William  Binnie,  Sir  James  Dick,  Magnus  Prince,  and  Bobert  liOlne, 
tackfinen  and  partners,  ware  guilty  of  attempting  to  corrupt  and  bribe 
the  faid  Trefiirer*Depute  as  one  of  the  Gommiffioners,  for  procuring  Us 
fieiyor  to  the  fetting  of  the  fidd  tack  of  the  Excife,  about  the  tyme  of 
fetting  it,  or  fome  tyme  theirafter,  to  get  pr»ference ;  for  which  bafe  and 
unworthy  contrivance,  they  decerned  them  all  inJbUdum  to  make  pay- 
ment  to  Sir  William  Sharp,  his  Majeitie*s  Gafbkeeper,  for  his  Majeftie's 
ufe,  the  forfaid  fimime  of  14,000  mts,  Scots,  defigned  by  them  as  a  bribe 
to  be  given  tor  Helton.  And  in  regard  the  fiuds  Sir  William  Binnie  and 
Bobert  Sfilne's  parts  by  the  probation  appeared  to  be  helliih  and  fouU, 
and  they  prevaricated  in  ther  dqpofitions,  and  that  they  confefle  they 
receaved  that  flimme  firom  the  reft  to  be  given  as  a  bribe  to  the  TrefurJn*- 
Depute,  and  that  he  refiiied  to  accept  of  it,  and  yet  they  keeped  it  up, 
and  concealled  the  fame,  as  if  it  had  been  receaved,  and  made  the  reft 
beleive  that  Halton  had  taken  it,  till  after  the  intenting  of  this  proces, 
and  that  they  had  in  a  high  meafiire  abufed  and  traduced  the  faid 
Trefinrer-Depute  in  his  name,  honor,  and  reputation,  being  a  Privy 
Gounfeller  and  officer  of  State ;  theirfor  the  Secret  Gouniell,  for  ther 
perfonall  cryme,  fyned  the  fidd  Sir  William  Binny  in  9»000  mts.,  and 
the  fidd  Bobert  MUne,  (whofle  houfe  in  Leith  was  burnt  juft  the  night  or 
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two  before,)  in  3|000  inK8.»  and  this  over  and  above  the  forlaid  famme  oi 
14,000  mlb.,  wheirof  they  ware  to  pBiy  ther  ihares ;  and  allowed  them 
releiff  amongB  ihemfelfes,  qtsoad  the  faid  14,000  mis.  that  is  ordained  to 
be  efcheat,  confifcat,  and  brought  in  to  his  Majeftie*s  treafurie,  but  dif- 
charges  all  releiff  of  the  other  fynes  impofed  on  them  for  their  unfair 
dealing,  and  ther  oune  perfonall  cryme  of  a  hy  nature,  to  be  brockers, 
fraudulent  tamperers,  and  traniafkers  with  the  taxmen  to  procure  that 
bribe  to  Halton }  and  ordaines  ihe  fidds  wholle  fynes  to  be  payed  in  upon 
a  charge  of  horning  proceeding  on  6  dayes :  And  fuperceids  to  give 
anfwer  till  the  firft  Gounfell  day  in  November  nixt,  how  fiur  Sir  James 
Dick  and  Magnus  Frmoe  have,  contraveened  the  laws  in  accepting  ane 
tack  of  any  part  of  the  comon.good,  being  Magiftrats  the  tyme  of  fetting 
of  the  tack,  and  how  far  Sir  James  may  be  lyable  in  law,  he  not  only 
being  a  magiftrat,  but  aUb  a  commiffioner,  fetter  of  ihe  laid  tack ;  and 
if  any  of  the  burgeffes  fliould  at  that  tyme  complain  of  them,  they  would 
hear  them,  (which  was  a  doun  right  invitation ;)  as  alfo,  2^  Superceeded 
till  November  ihe  confideration  of  that  other  part  of  the  libell  and  eon* 
dufion  theirof  for  reftoring  to  the  Brewars  what  ihey  had  unwarrantably 
6xa3;ed  or  extorted  from  them,  allowing  the  Brewars  in  the  mean  tyme 
to  give  in  to  the  committee  named  a  particular  condefchendance  of  iher 
feverall  exaftions,  wheirof  Uiey  crave  repetition,  that  the  Counfell  may 
then  confider  iheiron ;  and  ordained  the  tacklinen  to  exhibite  ther  books, 
that  it  may  appear  what  the  bygane  excrefcence  hes  been,  and  iher  profit 
over  and  above  the  quota  of  the  King's  Exdfe,  and  the  laids  Brewars 
perfhuars  to  adduce  probation,  praut  de  jure^  for  proving  iher  particular 
exa£tions ;  and  3^  They  referved  till  then  to  confider  if  taxmen  miQr  ex- 
a6b  4  mis.  per  boll  legally  from  the  Brewars  in  ihe  Potteraw,  and  Wefl; 
Port,  ftc,  and  ordained  the  committee,  during  ihe  vacance,  to  take  in 
the  Brewars*  clames  and  complaints  wher  ihey  had  been  extortioned, 
by  exafting  more  of  them  ihen  waa  due*  . 

And  having  adviied  ihe  Trefurer-Depute's  part,  they  doe  not  find  it 
proven  againfl;  him  that  he  accepted  of  the  fidd  brijbe.offdred  to  him,  vad 
dierfor  aflbilzied  him  from  the  libeU,  an4  declared  him  tquite  and  free 
thehrof  in  all  tyme  coming ;— which  fimie  wondered  at,  and  ihought  ther 
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might  be  bribery  ufed  by  him  to  obtaine  this  abfoMtor ;  for  it  was  well 
eneugh  knowen  he  had  taken  the  faid  bribe,  but  finding  fo  ftrift  a  Icmtiny 
to  a£Eront  hini|  he  gaye  it  back  after  the  proces,  that  they  might  haye 
freedome  on  oath  to  fay  he  had  not  taken  it ;  like  ane  Irifli  Judge  accnfed 
for  a  bribe,  and  it  being  proven  it  was  left  on  his  table,  his  defence  was, 
it  might  be  lying  ther  yet  untouched  by  him,  and  accordingly  he  had 
conveyed  and  laid  it  on  the  fame  place,  and  it  was  found  ther.  But  the 
Lords,  in  regard  from  the  depofitions,  they  find,  that  the  perfhuars  had 
probable  grounds  for  raifing  the  faid  complaint,  and  for  alledging  the 
bribe  was  given,  it  having  been  ofiered,  ihey  doe  not  find  the  fame  calum- 
nious, and  therfor  declare  the  perfhuars  are  nowayes  culpable  upon  that 
account,  notwithftanding  of  this  abfolvitor.  If  they  tryed  Halton's  oath 
on  this  particular,  it's  like  it  would  have  difcovered  more. 

No.  809  JSodem  8,  9,  &  10  Augufii  1682.— The  Flefchers  of  Edinburgh  are  per- 
p.  266.  fhued  before  the  Privy  Counfell,  by  the  King's  Advocat  and  the  landwart 
flefchers  in  the  Land  Markat,  for  breaking  and  contraveining  the  Privy 
Counfell's  proclamation,  and  taking  more  then  4  pence  for  a  pound  of 
flefch.  (See  a  note  of  the  flefchers  of  Edinburgh's  gifts,  and  fealls  of 
caufes,  aUbi  befyde  me.) 

/tem,  James  Douglas  is  pannelled  at  the  Criminall  Court  for  ftatutory 
treafon,  in  raifmg  fyre  and  ftealing.  (See  the  fate  of  this  proces,  fnpra 
pag.  26lj  etfeq,    ) 

Itemj  James  Hamilton,  Efquire,  gives  in  a  bill  to  the  Privy  Counfell 
againft  Mr.  John  Eleis  of  Eleifton,  craving  ane  aliment  of  him,  which  was 
referred  to  the  Clerk-Begifter.    (See  thir  parties,7tt|)ra.) 

Item^  Carmichaell  of  Balmedy  perfhues  Mr.  Charles  6ed  about  a 
tutory. 

No.  810      ^^  A^V^i  1682.— Patrick  Tailziefer,  merchand  in  Edinburgh,  perfhues 

p.  266.    one  John  €teddy  before  the  P.  Counfell  for  a  ryot  committed  on  his  ten- 

nents  befide  Falkland,  in  breaking  up  ther  bames,  and  taking  away  ther 

comes.    The  Counfell,  after  probation  led^  ordaine  Patrick  to  be  repof- 

fefled,  and  fyne  Geddy  in  a  100  mts.  Scots. 
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SI  Augt^  1682.— Hie  Majeftie's  letter  was  this  day  red,  againft  my  No.  sii, 

p.  266. 

Lord  Halton  and  the  other  officers  of  the  Mint,  (dated  the  24  of  Augofl, 
that  fame  day  the  Duke  of  Lauderdale  dyed,)  viz..  Sir  John  Falconer, 
mafter,  John  Falconer,  and  Alexander  Maitland,  warden,  and  counter 
warden^  ftcj  hearing  that  he  had  confidered  the  report  of  the  Commiffion 
named  by  him  to  try  the  cafe  of  his  Scots  Mint,  {de  quojuprth  12  May 
1682,  pag.  257,)  with  the  advife  of  his  Scots  Counfell  at  London,  (who 
flew  very  hy  againft  Halton  on  the  reading,  it  being  tuned  up  by  the 
Duke  of  York,  and  the  Earle  of  Perth,  and  the  CQerk]  Begifter,  who 
took  up  the  laid  report,)  and  found  they  had  malverfed  grofely  in  ther 
trufts,  and  therfoir  fulpended  and  deprived  them  all,  and  put  a  ftop  to  the 
coinage  till  fiirder  order,  and  ordained  his  Advocat  to  infift  againft  them, 
ather  criminally  or  civilly,  before  the  Confell,  as  he  faw  juft :  And  now, 
iince  the  King  hes  ordained  them  to  be  perfliued  before  the  Seffion,  for 
reftitution  of  what  they  had  intrometted  with  more  then  they  had  warrand 
to  coin,  Halton,  on  the  news  of  his  brother  the  Duke's  death,  parted  that 
&me  day  for  London  that  this  fentence  was  intimat,  and  a  committee 
named  to  goe  and  clofe  up  the  Mint^houfe,  and  feaU  all.  And  thus  fell 
that  unliappie  man,  unregrated  by  many,  becaufe  of  his  difoblidging  info- 
lence  when  in  power ;  yet  generally  men  when  low  meit  with  feme  com- 
miferation  and  pitty,  eQ>ecially  if  they  be  eftimat  fufferers  by  fuch  of 
whom  they  have  deferved  weel,  and  if  the  Duke  of  York  may  be  called 
ungrate  to  him,  fee  it  debate  in  my  folio  Hiftorique  Manufcript,  marked 
G,  page  41,  etfeq. 

.  Eodem  die. — ^Capiain  Grahame  of  Claverhoufe,  having  imprifoned  feme  Ko.  si 2, 
of  Sir  John  Dalrjrmple's  and  his  father's  tennents  in  Galloway,  for  Con-P'^^^' 
venticles  and  abfence  from  the  Church,  Sir  John  prefented  a  bill  of  fuf- 
penfion  to  the  Privy  Counfell,  alledging,  that  he,  as  heritable  baillie  of 
the  regality  of  Glenluce,  within  which  they  dwelt,  had  firft  attached  and 
prevented  Claverhoufe,  and  fyned  them ;  and  fo  was  prssferable  both  in 
^ligence  and  to  the  cafualities  and  emoluments  of  the  fyne ;  the  Aft  [of] 
1681  of  the  cumulative  jurifdiftion,  not  mentioning  the  fines  to  be  the 
King's,  but  leiving  them  as  they  ware  before  that  Aft.    Claverhoufe 


374  mSTOBICAL  NOTICES  1662. 

anfwered,  that  he,  as  having  a  l^iireff *8  commiffion  and  power  firom  the 
Privy  Counfell,  had  firft  cited  them,  and  Sir  John's  decreets  ware  hot 
coUufire,  and  not  to  he  regarded.  The  Gounfell  ordained  ihem  to  be  fet 
at  liberty,  they  firft  configning  ther  fynes  (which  ware  moft  exorbitant) 
in  ther  clerk's  hands,  and  referved  the  point  of  jiirifdiftion,  and  who  had 
right  to  them,  (they  being  nnder  the  quality  of  heritors,)  till  November, 
to  be  debate ;  but,  in  the  mean  tyme,  gave  a  chek  and  reprimande,  that 
heritable  Bailzies  or  Shirefis,  who  are  negligent  themfelfes  in  putting  Ae 
laws  to  execution,  ihould  not  ofier  to  compete  with  the  Shireflb  comr 
ndffionat  and  put  in  by  the  Frivy  Couniell,  who  executed  vigoroufly  the 
King's  laws.  So  that  it  is  now  evident,  that  what  by  tbefe  Gounfell 
ShireA,  and  what  by  the  explications  and  extenfions  of  the  late  Aft  of 
Parliament  in  1681,  anent  the  King's  cumulative  jurifdi&ion,  ihey  defigne 
to  infignificat  all  the  heritable  offices  in  Scotland,  fuch  as  regalities, 
baHzearies,  ftc.    (See  thir  parties,  infra  14  December  1682,  pc^.  880.) 

No.  813,  28  &  29  Septembris  1682.— At  Privy  Counfell,  Hew  WaUace^  brother 
^'  ^^^*  to  the  late  JuAice-Clerk  Graigie,  who  had  prevailled  with  Major  Biggar, 
to  ^ve  a  difpofition  of  ihe  lands  and  coall  of  Wolmet  to  the  fidd  Hew's 
fone,  he  taking  on  the  name  and  armes  of  Biggar,  he  perfliues  before  the 
Privy  Counfell  a  ryot  or  violence  committed  by  fome  at  Wolmet,  when 
he  was  going  to  take  pofleffion  of  the  laid  eftate,  conforme  to  his  diQ>ofi- 
tion  and  infeftment  The  Lords  imprifoned  fome  of  them,  and  ordained 
them  to  be  fcourged. 

No.  814,     10  O&obris  1682.— This  day,  at»  Counfell,  by  a  letter  from  his  Mnjefty, 
*"'  *^'    the  Parliament  is  adjourned  from  the  28  of  November  nixt,  till  the  15  of 
March  1683. 

2^  The  Earle  of  SGdleton's  patent  to  be  conjunft  Secretary  of 
Scotland  with  the  Earle  of  Murray  (fee  of  this  m  my  Hiftorick  Manu- 
fcript,  pag.  [40],)  was  red,  and  recorded  in  the  books  of  Privy  CounfeU. 
3^  Bobert  Andrew,  upon  confignation,  hes  a  fufpenfion  of  a  decreet 
pronunced  againft  him  by  the  ShireiF  of  Fyffe,  fyning  him  for  abfence 
from  his  pariih  kirk  more  then  3  Sundayes  togither. 
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WINTER  SESSION. 

NoYBMBBft   1682. 

Primo  Novemiru  1682. — ^Mv  Lord  Chancellor  Gordon  produced  his  No.  us, 
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patent  of  being  Chancellory  and  caofed  record  it  in  the  books  of  Sederunt ; 
and  it  being  qusftioned,  whither  he  neided  take  the  Teft  for  his  place  as 
Prffifes  of  the  Seffion,  it  was  thought  unneceflar,  feing  he  had  taken  the 
Teft  qua  Ghancelor  already,  in  the  Privy  Gounfell. 

2.  Frefidcynt  Neuton  propofed  to  the  Lords,  that  for  keiping  ane 
aquable  and  fteddy  courfe  in  adminiftrating  of  juftice,  that  they  might 
not  be  furchai^ed  with  throng  in  the  end  of  the  Seffion,  that  the  Lords 
would  punftually  meet  at  8  a  cloak  of  the  morning,  and  cited  for  him  the 
49  Aft  of  Parliament  in  1537,  at  the  inftitution  of  the  Golledge  of  Juftice ; 
and  that  they  might  meet  in  the  afternoons  for  bills  and  concluded  caufes, 
and  that  thofle  who  came  after  the  hower,  ihould  forfeit  and  pay  halfe  a 
dollar  each  tyme.  The  Lord  Naime  and  feme  others  mutineered,  and 
alledged  that  old  Aft  of  Parliament  made  againft  the  Prefident,  for  tho 
it  ordaines  the  Lords  to  come  in  at  8  bowers,  yet  they  diflblved  then  at 
11 :  fo  it  was  but  3  bowers  attendance,  which  they  ware  yet  willing  of; 
and  ther  was  no  Itfw  could  oblidge  them  to  afternoons  meetings ;  and  to 
fyne  them  was  like  fcooU  boyes«  It  was  agreed,  the  Lords  ihould  meet 
peremptorly  af  9^  and  on  the  Wednefdayes  afternoon,  thw  fitting  no 
court  then,  lave  ihe  CSommiffion  for  Plantation  of  Kirks  fometymes ;  and 
caufed  intimat  to  the  partiet(  and  Advocats  to  attend  them. 

6  NwemJbrit  1682. — ^At  Criminall  Court,  Mr.  Thomas  Grordon,  wryter  No.  sie 
to  the  Signet,  upon  a  gift  from  his  Majefty,  is  receaved  derk  to  that  ^'  ^^^' 
Court,  notwithftanding  Mr.  Thomas  Skeen,  adyocat,  had  a  gift  of  that 
lame  office  from  Bichard  Mainland,  Lord  Juftice-Clerk.    (See  the  9r 
Manufcript  of  Seffion  Affiurs,  marked  L  page  72,  videfuprc^pag.  226.) 
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No.  820,     7  Mvembris  1682.— At  Privy  Counfell,  his  Majeftie's  letter  was  red 
p.  270.  ^  . 

anent  the  Officers  of  the  Mint,  {videjupra^pag.  266,)  bearing,  that,  wher 

he  had  formeriy  ordered  them  to  be  perfhued  for  ther  inalyerfations  be- 
fore the  Privy  Counfell,  or  Juftice  Court,  now  he  had  altered  his  purpofe, 
and  ordained  his  Treafurer  and  Advocat  to  infift  againft  them  before  the 
Lords  of  Seffion  ;  and,  in  regard  John  Falconer,  late  warden  of  the  liGnt, 
was  omitted  in  the  former  order,  and,  yet,  from  the  report,  it  appeared  he 
was  as  guilty  of  malverfations  as  the  reft ;  theirfor  he  ordained  him  alfo  to 
be  perfhued  with  the  reft.-^JVbfo,  This  John  Falconer,  on  the  news  of  it, 
dyed  fuddenly  of  heart-break,  at  his  houfe  of  Phefdo,  tho  fome  averred  he 
hanged  himfelfe  in  his  ftable ;  upon  which  report,  on  the  24  of  November 
1682,  the  Treafurer  caufed  put  up  the  gift  of  his  moveable  efcheat,  ss/elo 
defcy  and  gifted  it  to  Hugh  Wallace,  wryter,  for  his  Majeftie's  behoof. 

No.  822,     9  Ncmembris  1682. — Mr.  William  Moir,  advocat,  is  admitted  on  the 

p.  270. 

Begifter's  prefentation,  one  of  the  Clerks  of  Seffion.  (See  this  fully  in 
my  8^''  Manufcript  of  Seffion  Occurrents  at  this  day,  pc^.     .    ) 

No.  82a,  Modem  die. — At  Privy  Counfell,  Sir  James  Bochead  of  Innerleith,  on 
^'  '  a  petition,  reprefenting  he  intended  to  inclofe  and  impark  fome  ground, 
in  obedience  to  the  41^  Aft  of  Parliament  in  1661,  and  other  Afts,  for 
haining  and  planting ;  and  one  Borthuick,  his  tennent,  (who  bad  a  tack 
of  the  land,)  oppofed  him,  therfor  they  would  authorile  hiQU  The  Lords 
appointed  a  vifitation  to  be  made  by  fome  of  ther  number,  to  ooniider 
how  it.  might  be  done  to  the  leift  prejudice  to  the  tennent,  ather  by  abat- 
ing fo  much  of  his  tack  duety  e&iring  to  his  dammage  and  want,  or  elfe  to 
give  him  a^  much  and  as  convenient  and  good  land  elfewheir,  arOd  adja- 
cent, to  compenfe  it  during  the  years  yet  to  run  of  his  tack.  (  Videjupra 
thir  parties,  pag.  56.) 

2^  Peter  de  Braweis  perfhues  Sir  James  Dick  and  Thomas  Tourig  on 
this  ground,  that  he  had  gotten  from  the  Counfell  the  fole  manufa&ory  of 
making  playing  cards,  and  difcharging  the  iniporting^theirfor  after  tt^  1  of 
April  l682,  under  the  paine  of  feifure  and  confifcation  theirof,  and  the 
Aft  gives  him  a  moft  arbitrary  and  exorbitant  power  to  fearch.^— lA^^ 
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No  manufaftories  ihould  be  given  but  to  Froteftants,  by  the  Aft  of  Par^ 
liament,  in  1669»  anent  incouradging  ftrangers,  and  yet  he  is  a  Papift. — 
Wheirupon  he  charged  them  with  generall  letters,  contrare  to  the  Aft  of 
Sederunt  in  1665,  and  they  fulpended  on  this  reafon,  that  they  had  not 
only  commiffioned,  but  had  even  imported  the  cards  before  his  gift  took 
commencement.  The  Privy  Counfell  found  he  had  no  right  to  them ;  but 
leift  it  ibould  wrong  his  manufafture,  they  ordained  Sir  James  Dick,  &c., 
ather  to  fell  them  to  De  Braweis,  (who  fought  2  pennies  to  affix  his  mark 
on  every  flock  of  them,)  if  they  could  aggree  on  a  price,  or  to  export  them, 
or  to  keip  them  at  home,  and  to  fell  none  of  them,  under  the  paine  of 
efcheat,  for  a  year  or  2,  till  it  might  appear  whither  De  Braweis  will  be- 
able  to  fumifh  the  country  with  that  commoditie  himfelfe. 

3*^  Sir  Patrick  Home,  advocat,  perfhues  Home  of  Linthill  for  a  ryot, 
in  demolifhing  a  milne  dam.  Alledged,  The  milne  was  Linthill's,  and  he 
might  doe  with  his  oune  what  he  pleafed :  2"^*  It  was  not  a  going  milne. 
Beplyed,  It  was  built  on  Sir  Patrick's  ground  of  Brouns-bank,  et  incBdifi- 
catum  ceditfolo :  And  to  the  2\  Non  refert;  it  had  not  gone  for  3  or  4  years, 
becaufe  he  was  in  a  proceiTe  evifting  it  from  Sir  Lawrence  Scot.  The 
Lords  fand  no  deeds  of  violence  libelled,  and  no  adluall  pofleffion  in  Sir 
Patrick's  perfon,  it  not  having  been  a  going  milne  for  3  years  paft,  and 
therfor  affoilzied  from  the  ryot,  and  referred  them  to  the  Judge  Ordinar 
for  difcuffing  the  civill  point  of  right  betuixt  them,  as  accords  of  the  law. 
(  Vide  infra,  pag.  297.)' 

13  Novembris   1682. — At   Criminall    Court,    Mathew    Hamilton    in  No.  825, 
Strathaven,  as  father,  perfhues  John  Leper,  officer  of  the  barony  of 
Evandaill,   and   meifenger  ther,   for   wrongous   apprehending  and  im- 


^  Eodetn  tempore. — In  Murray  of  Bmghton  and  Ker's  case,  eupra  pag.  135,  the  Lords  haviDg 
advised  the  probatioD,  found  Bmghton,  in  June  1 663,  was  not  in  Ireland,  bat  by  the  Records  of 
Parliament,  being  then  a  member^  he  was  at  Edinboigh,  tho  it  was  proven  he  was  in  Ireland  in 
Maj  1663,  and  so  fand  his  contumacy  not  purged,  tho  he  was  not  then  the  nearest  air  of  tailzie 
to  Anandale,  (a  sister  being  alive,)  but  he  was  holden  as  confest,  on  other  passive  titles  libelled, 
as  vitious  intromettor^  &c.,  and  so  they  decerned ;  but  a  3'  partie  cannot  use  this  as  a  probation 
against  him. 

3b 
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prifoning  of  umquhile  Andrew  Hamilton  his  fone,  and  for  his  acceffion  as 
art  and  part  of  his  (laughter.  Leper  raifed  ane  exculpation  on  this 
ground,  that  he  found  him  committing  a  ryot  in  the  night  tyrne,  heing 
drunk,  and  that  he,  for  fecuring  the  peace,  carried  him  away  to  the 
caftle  of  EvandaiU,  to  imprifon  him  their,  and  that  he  run  up  the  flair 
and  ftepped  in  at  a  wrong  door,  wher  ther  was  no  lofting,  and  fo  fell 
thorow  to  the  lower  ftory,  and  infortunatly  hrained  himfelfe.^     .... 

No.  826,       14  Novetnbris  1682. — This  day,  in  the  Seffion,  was  produced  his  Ma* 

p.  272  •  • 

jeftie's  letter,  making  John  Wauchop  of  Edmifton  a  Lord,  in  place  of 
Halton. 

Modem  die. — At  Privy  Counfell,  [Catherine]  Rig,  Lady  Cavers  (Douglas) 
is  conveened  for  refetting  fugitive  minifters,  and  for  keeping  conventicles, 
and  for  having  a  fail  in  hir  houfe  in  July  1681,  when  Meldrum  and 
Philiphauch  ware  debating  at  Privy  Counfell,  that  Philiphauch  might 
prevaill ;  and  the  libell  being  referred  to  hir  oath,  and  fhee  refufing  to 
depone,  they  fyned  hir  in  9)000  mks.,  (which  is  neir  3  years  of  hir  joyn- 
ture,)  and  imprifoned  hir  in  Stirling  Caftle  during  their  pleafure. 

Item^  Complaints  being  exhibited  againft  Camron  of  Lochyell,  and  feme 
of  his  Clan,  for  foming  and  robbing,  and  for  deforcing,  and  doing  violence 
and  affironts  to  a  part  of  the  King's  forces,  who  came  ther  to  lift  the  cefle 
and  taxation  ;  the  Lords  ordained  them  to  be  prefently  difarmed  of  ther 
fwords,  piflx>lls,  and  ikein-durks,  and  to  be  fecurly  imprifoned.  {Vide 
infra  more,  the  30  of  November.) 

No.  828,     16  Novewhri^  1682 At  the  Privy  Counfell,  the  Brewars  and  Tackf- 

^'  '  men  (de  quo  fupra^  pag.  263,  etjeq.)  being  reported,  the  Lords  fand 
the  tackfmen  had  done  nothing  but  what  was  warrantable,  in  exaAing 
of  4  mks.  per  boll  within  the  toun  for  excife  and  impoiition,  notwith- 
ftanding  ther  gift  was  only  2  pennies  per  pint,  and  that  in  refpeft  of 
the  Lords  of  Seffion's  decreet,  (Jupra  in  Januar  1681,  pag.  177,)  and 
decerned  the  brewars  to  continue  to  pay  the  lame ;  but  in  the  fuburbs, 

^  I^For  the  remainder  of  this  case^  see  FountainhaH's  Decisions^  vol.  i.  p.  194.3 
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daring  the  dependence,  allowed  the  tackfmen  only  to  ezaft  3  nii^s. 
per  boll. 

2^  A  bill  is  given  in  by  Blair  of  Glafchin,  complaining  that  he  and  his 
wife  having  been  charged  with  lawborrows,  and  he  not  having  fulpended 
nor  found  caution,  they  had  malitioufly  taken  his  wife  with  caption,  and 
imprifoned  hir,  which  was  mdli  exefnplij  fhee  heingjub  pote/iate  virij  and  not 
able  to  a&  for  hirfelfe.  The  Lords  of  Secret  Counfell  ordained  hir  to  be 
fet  at  liberty.  Yet  Stairs,  in  his  Inftitutions,  Tit.  ^*  Gonjugall  Obligations," 
page  35  and  36,  in  princ^io,  axid  my  folio  law  manufcript  D,  at  the  8  of 
Januarie  1679,  page  38,  Selkirk  and  Alifon,  fhew  cafes  wheir  married 
wifes,  ex  proprio  deli^o^  may  be  charged  with  lawborrows. 

3***"  Eodem  die. — Carnegie  of  Cockftoun  perihues  the  Clerk  of  Brichen, 
1"^  As  not  having  taken  the  Teft,  tho  it  be  a  Boyall  Burgh,  and  fb  he  is 
comprehended  within  the  Aft  of  Parliament  anent  the  Teft  2^"  For  con* 
tumelious  and  approbrious  language. 

4*^'  The  Archbifhop,  and  ibme  of  the  Magifirats  of  Glaigow,  perfhue 
the  Deacon  Conveener  and  fome  of  the  Trades,  for  faftious  behaviour  at 
ther  laft  eleftion,  and  fuffering  them  to  choofe  a  Deacon  Conveener  with- 
out firft  taking  the  Teit,  (tho  they  ware  difpenfed  with  at  the  liting  and 
elefting  at  Michelmafle  1681,  becaufe  the  A6i  was  new  made.)  The  Privy 
Counfell  difinifled  them  on  a  repremande.     (  Vide  infra  30  Novembris.) 

Sf^'  Ther  is  a  complaint  given  in  by  the  Magifirats  of  the  Toune  of 
Dundee  againfl  gentlemen,  for  difturbing  the  peace 

of  ther  Toune,  in  affironting  the  watch,  and  breaking  ther  drummer's 
drum,  &c. 

17  Novembris  1682. — ^At  Exchequer,  one  Creighton  feeking  to  No.  830, 

pafle  a  remiffion  under  his  MajefUe's  hand  to  him  for  a  daughter,  cafually 
committed  by  him  18  years  ago,  upon  one  called  Gregorie,  the  fame  was 
violently  oppofed  by  the  defunft's  freinds,  in  regard  it  appeared,  by  the 
probation  tane  in  the  precognition,  he  was  too  inftrumentall  in  it ;  how- 
ever, (tho  we  have  not  the  vicenniall  prefcription  with  us,  yet)  the  lenth 
of  tyme  iince  it  was  perpetrat,  may  ferve  to  expiat  and  obliterate  the 
crime  in  fome  meafure.— This  remiffion  was  at  laft  paft  and  exped. 
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/fern,  The  Earle  of  Enroll  having  reiigned  his  office  of  Shireflhip  of 
Aberdeenfliire,  in  fiivors  of  my  Lord  Haddo,  Chancelor,  be  gets  this  day 
pad  a  peniion  of  100  lb.  fterling  yearly,  in  lieu  theirof. 

No.  833,  23  Novembris  1682— The  Lords  of  Seffion  make  ane  Ad  of  Sederunt 
againft  fervants  in  ther  clerk's  chambers,  that  they  be  not  agents  in  any 
procefles  upon  which  they  write,  becaufe  it  did  occafion  many  calumnies, 
and  falfehoods,  and  abftrafting  of  papers,  to  the  heavy  prejudice  of  the 
other  party,  againft  whom  they  ware  taken  up  and  imployed. 

No.  834,  Eodem  die. — At  Privy  Counfell,  William  Loury  elder  of  Blackwood, 
late  Chamberlain  to  the  Marquis  of  Douglas,  and  repute  a  bad  inftru- 
ment  betuen  him  and  his  Lady  in  ther  differences,  is  imprifoned  for  har- 
boring and  refetting  fugitive  minifters,  and  converfing  with  rebells  who 
had  been  at  Bothuel-bridge,  and  other  intercommoned  perfons,  and  re- 
ceaving  maill  and  duety  from  them.  He  was  referred  to  the  Criminall 
Court,  to  be  peribued  ther  by  his  Majeftie*s  Advocat  for  thefle  treafonable 
deeds.     (  Vide  more  of  him  infra  pag.  297f  etjeq.  31  Januar  1683.) 

No.  835,  24  Novembris  1682. — The  Patience  and  Palme-Tree  fliips  {de  quo 
f^P^^  P^S'  "2^^')  ^^  ^^^  ^^y  advifed  and  decided  againft  the  Capers 
in  favors  of  the  ftrangers,  and  finding  them  to  be  free  fliips,  and  fo 
reducing  the  Admirall's  decreets,  which  had  adjudged  them  pryfe.  (See 
the  printed  procefles  anent  thir  fliips  befyde  me.  Vide  infra  14  Fe- 
hruar^  thir  parties.)  The  refuiing  to  fliew  ther  documents  or  pafles  to 
the  Capers  or  privateers  is  a  great  prefumption  of  ane  ennemie*s  fliip, 
and  that  it's  unclear ;  yet  it's  no  probation,  for  fliips  may  be  unwilling 
to  fliew  ther  pafles,  for  fear  privateers  may  deftroy  them ;  yet  it's  a 
ground  to  bring  them  up,  and  to  aflbilzie  the  privateir  from  dammages 
and  exfpences  for  fo  doing ;  but  it  is  not  a  fufficient  ground  wheirupon 
thefle  fliips  can  be  adjudged. — The  2  new  entred  Lords,  Eemnay  and 
Edmifton,  declined  to  vote  in  this  caufe,  becaufe  it  was  debate  before  ther 
time  of  admiflion.  It  was  refented,  and  tane  notice  of,  that  Salin,  then 
Ordinar  in  the  Utter  Houfe,  being  clear  for  the  Capers,  did,  contrare  to 
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the  Lords  Afts,  ftay  within  and  vote,  and  got  Harcous,  (who  declined 
himfelfe,  hecaufe  his  wife  was  niece  to  Proveft  Binney,  one  of  the  Gapers 
concerned,)  to  goe  out  and  fit  for  him  that  fomoon. — A  letter  from  the 
King,  in  favors  of  the  Gapers,  heing  founded  on,  the  Ghancelor  (who  was 
againft  them,)  told  it  was  hut  refcriptum  obrepticiumj  yet  in  other  cafes 
he  will  [he]  offended  at  any  who  fhall  negleft  the  King's  letters ;  he  takes 
that  liherty  to  himfelfe  which  he  will  not  allow  to  others. 

24  Novembris  1682 John  Falconer   of   Fefdo's    efcheat   gifted  at  No.  836, 

p.  275. 

Exchequer.     (  Videfupra  7  Novembris.) 

Modem  die. — At  the  Griminal  Gourt,  one  Woodhume  is  pannellod  for 
being  at  the  rebellion  of  Bothuel-bridge.  AUedged,  He  had  taken  the 
benefit  of  his  Majefi:ie'8  proclamation  of  indemnity  and  pardon  to  all  who 
would  fubfcrive  the  bond  never  again  to  rife  in  armes  againfi;  his  Majefi;y, 
which  he  had  debito  tempore  figned,  and  fo  was  free.  Anfwered,  The  fub- 
fcription  of  his  name  at  that  bond,  produced  as  tane  by  the  Earle  of 
Garnwath,  having  power  ther,  was  not  his  ;  but  ther  was  a  nottar  who  had 
affixed  near  the  names  of  100  perfons  to  the  faid  bond,  as  if  it  had  been 
ther  oune  fubfcriptions,  and  he  had  this  Woodbume's  with  the  refi; ;  and 
by  this  pious  fraud,  he  had  brought  of  and  faved  many  of  them  ;  tho  he 
was  not  commifi[ionat  to  figne  for  them.  Woodburne  offered  to  abide  at 
the  truth  of  the  fubfcription  as  his.  The  King's  Advocat  offered  to 
improve  it  as  falfe  ;  fo  that  heir  quce/lio  fal/i  became  incidenter  prejudi- 
ciall,  and  behooved  to  goe  before  the  tryall  of  the  cryme  of  treafon,  libelled 
principaliter.  It  Teemed  od  and  new,  to  offer  to  improve  that  as  falie 
which  a  man  abode,  at  as  truely  iubfcryved  by  him ;  yet  a  writ  may  be 
proven  falle  againfi;  one,  quoad  datam^  wher  one  clames  benefit  by  it. 
Ther  ware  pregnant  prefumptions  againft  Woodburne ;  for  his  prefent 
fubfcription  differed  toto  cwlo  from  that  other.  Yet,  in  a  ihort  tyme,  a 
man's  hand  wryt  may  alter  much. 

Eodem  die. — James  Alfton,  merchand  in  Edinburgh,  againft  Sir  James  No.  837, 
Stamfeild  and  Philip  his  fone,  for  1100  lb.  Scots  of  deaths  tane  off  by  ^' 
himfelfe  and  his  wife  in  2  years  t}ane.     The  ground  he  infifted  on  againft 
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Sir  James,  the  father,  was,  hecaufe  tho  the  fon  was  major  and  married 
the  tyme  of  the  fumifhing,  yet  he  and  his  lady  ware  in  familia  with  Sir 
James,  and  the  fon  had  no  eftat  aliunde  to  be  affe£ted,  and  fo  the  father 
was  bound  to  cloath  and  aliment  them.  The  Lords,  on  Ferret's  report^ 
decerned  againft  Philip,  but  aflbilzied  the  father,  hecaufe  he  made  it  appear 
that  he  had  payed  5000  mKs.  of  debts  for  his  fon,  contra&ed  by  him 
during  that  very  fpace,  and  that  his  fone  was  a  prodigall  mafter.  Tho 
we  have  not  amongs  us  ikk^Jenahis  amfvUum  Macedomanumy  prohibiting 
the  lending  of  money  to  fones  in  familia. 

No.  888,     28  Navemhris  1682. — Sir  James  Stamfield  of  Newmilnes,  contra  the 
^      '    Earle  of  Midleton,  now  one  of  the  Secretaries,  reported  alfo  by  Forret. 
The  Lords  fand  it  no  paffive  title  on  Midleton,  to  caufe  him  pay  his 
father's  debt,  that  he  had  granted  a  faftory  to  William  Goupar,  his  father's 
old  chamberlain,  to  uplift  the  rents ;  and  that  2  years  after  his  father's 
death,  he  had  counted  with  him,  and  given  him  a  difcharge ;  which  they 
found  no  geftion ;  hecaufe  he  ftood  infeft  in  feme  lands  before  Sir  James's 
debt,  and  the  faftory  was  general,  without  condefchending,  and  fo  might 
be  applyed  to  theffe  lands ;  and  that  he  had  a  right  to  intromet  from  his 
mother-in-law,  who  was  liferentriz  of  the  lands,  and  flood  infeft  in  10,000 
lb.  fterling  for  the  behooff  of  hir  children :  which  ware  fufficient  to  palliat, 
cloath,  and  purge  his  intromiffions,  and  make  him  only  countable  to  hir. — 
It  was  talked,  he  would  not  have  got  fo  favorable  ane  Interlocutor  before 
he  became  a  courtier. 

No.  889,  29  Novembris  1682. — ^In  the  cafe  of  Lundy  and  Trotter,  (de  quo  Jupra 
P'  ^^^'  pag.  203,)  the  Lords  demurred  to  annul!  ane  Inhibition  which  wanted 
the  3  Oyeffes,  but  boor  lawfull  publication  ;  which  imports  it  was  red ; 
feing  it  was  offered  to  be  proven  by  the  witneffes  infert,  that  the  3  Oyefles 
ware  truely  adhibit : — ^but  this  being  wanting  as  it  itands  regUtrat,  it  ware 
very  dangerous  to  difpenfe  with  it ;  and  to  admit  fuch  a  fupplementall 
probation,  ware  to  render  regifters  fuperfluous :  for  one  may  buy  not- 
withftanding  of  ane  Inhibition,  if  I  fee  it  hes  nullities  by  the  looking  it  in 
the  Bcgifter.     This  cafe  was  to-day  voted,  and  their  being  16  Lords,  Or- 
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dinar  and  Extraordinar  within,  (befyde  the  Chancelor  and  the  Lords  in 
the  Utter  Houfe,  and  2  abfent,)  they  ware  equally  divided,  8  againft  8 : 
fo  it  came  to  the  Ghancelor's  calling  vote,  (which  happens  not  oft,)  and 
he  craved  tyme  to  deliberat  and  think  upon  it  as  a  leading  important  cafe. 
Ther  ware  nyne  fcore  of  Inhibitions  produced  which  had  the  fame  want 
and  defeft,  fo  that  if  it  ware  annulled,  all  thefle  diligences  would  fall  in 
cimfequentiam  ;  as  this  is  'ane  argument  ah  incommodoj  fo  we  fee  as  great 
inconveniences  on  the  other  hand  to  difpenfe  with  thefle  ancient  folem- 
nities,  (for  the  Hoejium  is  from  the  Norman  law,)  or  to  prove  them  ex 
iniervaUoj  tho  they  fignify  nothing  in  themfelfes,  nor  tend  in  the  leaft  to 
certiorat  the  hedges.  Quid  juris  if  the  Chancelor  decline  to  give  his  fuf- 
frage  ?  An  in  pari  cafu  reus  e/l  abfolvendus^  ut  a&us  vakatj  or  are  they  to 
be  forced  to  agree  ? 

29  Novembris  1682. — Sir  Andrew  Dick  againft  Mr.  Robert  Deans,  No.  841, 
both  advocats ;  ane  advocation  from  the  Gomilars  of  Edinburgh,  wher 
Sir  A.  Dick  perfhued  Mr.  Bobert  for  flandering  him  by  ftealing  away 
and  murdering  his  good  name  and  reputation,  (for  in  law  vita  et  fama 
aquiparaniur  et  pari  pq/fu  ambulant^)  by  calling  him  a  belted,  id  ejl^  in 
one  fence  a  whipped,  knight,  for  ftealling  feme  Scots  records  out  of  the 
Tour  of  London,  the  tyme  of  Oliver's  ufurpation.  Mr.  Robert's  reafbns 
of  advocation  ware,  1""  He  was  a  member  of  the  Seffion.  2**-  The  Comifars 
had  committed  iniquity  in  fuftaining  proces  after  he  had  debarred  Sir  A. 
with  homing.  Anfwered,  The  firft  was  a  declinator,  and  was  not  compe- 
tent now  after  he  had  proponed  peremptors.  Item^  The  priyiledge  of 
advocats  was  only  in  civill  cafes,  but  not  in  flanders,  wher  the  Comifars 
as  judices  Chri/iianitatis  ware  only  competent  in  prima  in/iantia  priva- 
tive of  the  Lords,  ay  till  they  had  pronunced  fentence,  by  impoiing  a 
fyne  and  the  ufuall  cenfure  of  ftanding  at  the  Church  door  and  recant- 
ing. To  the  2*^  The  Comifars  did  no  wrong,  for  tho  they  repelled  Sir 
A.  oi  agendoj  yet  ne  deli&a  maneant  impunita^  they  fuftained  procQS, 
ad  intereffe  publicum^  at  ther  Pro€tor-Fifcall*s  inftance.  The  Lords 
heard  the  two  parties  fcold  a  whylle  upon  one  another  in  ther  oune 
prefence  for  ther  diverfion. 
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No.  843,      30  Novembris  1682 ^At  Privy  Counfell,  the  Laird  of  Lochyell,  {de  quo 

fupra  272,  etfeq.)  is  fyned,  as  the  head  of  that  Clan,  in  100  lb.  fterling, 
for  the  deforcement  and  violence  offered  by  his  men  to  the  King*8  forces, 
when  they  came  there  to  exaft  the  taxations ;  and  3  of  them  are  referred 
to  the  Griminall  Court,  to  be  perihued  for  ther  lives,  as  guilty  of  treafon, 
for  oppofing  the  King's  authority.  The  Clerk-Regifler  became  caution 
for  Lochyell.  This  was  done  (as  was  thought)  to  caufe  him  give  way 
to  Huntlye*8  getting  a  footing  in  Lochaber. 

2''^*  The  Magiftrats  of  Edinburgh  are  called  for,  and  commanded  to 
give  in  ane  exad  lift  of  all  the  inhabitants  that  are  in  ther  toun,  or  have 
lately  tane  fhelter  ther  from  the  country,  to  fliun  the  pcenall  laws  againft 
ther  bygane  going  to  conventicles,  and  abfence  from  ther  pariih  churches ; 
and  the  Privy  Counfell  threatned  to  bring  in  to  Edinburgh  the  Laird  of 
Meldrum,  with  his  troup,  he  being  now  Captain,  on  the  Earle  of  Airleye's 
dimiflion^  (who  hes  got  a  penfion  for  it,)  who  would  vigoroufly  execute 
thefle  laws. 

3'***  Nift)et  and  Hall,  the  two  Bailzies  of  Glafgow,  (videfuprapag.  273,) 
upon  a  new  proces  raifed  againft  them,  are  feverly  reproved  for  ther 
carriage  at  the  laft  eleftion ;  and  ther  feutence  is  luperceeded  till  ther 
carriage  be  feen  in  the  new  one,  and  ther  Counfell  is  ordained  to  choife  a 
new  Deacon  Conveiner. 

No.  844,      1  Decembris  1682. — ^At  Exchequer,  the  liferent  efcheats  of  all  thofle 
^'  minifters  who  had  preached  after  the  1  of  November  1681,  without  taking 

the  Teft,  is  gifted  to  Hew  Wallace,  caih-keeper. 

No.  848,  7  Decembris  1682. — At  Privy  Counfell,  ther  was  another  pretty  witty 
^'  '  cheat  perfliued  againft  one  Carmichell,  and  Mr.  William  Cheifley  the 
wryter,  by  one  Muir.  The  cafe  was ;  one  Daniell  Muir,  on  his  deathbed, 
was  perfuaded  to  difpone  his  lands  of  Gladftanes,  in  prejudice  of  his 
righteous  air  then  abroad,  to  one  Carmichell ;  but,  becaufe  he  could  not 
goe  to  kirk  and  mercat  to  validat  the  deed,  they  hyre  and  bulk  up  a 
fellow  to  perfonat  the  fick  difponer,  and  buckles  a  chin-cloath  and  a  cap 
to  him,  to  diiguife  him ;  yet  the  nottar  and  witnefTes  doubting  he  was  the 
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fick  man,  he  affirmed  to  them  he  was  he ;  and  fo  inftruments  are  tane  on 
his  heing  at  kirk  and  merkat.  The  air  returning  at  laft  home,  Garmichell, 
to  fecure  himfelfe,  offers  him  fome  money,  for  a  ratification ;  hut  he  get* 
ting  fome  notice  of  the  cheat  and  falfehood,  hes  raifed  a  complaint  theiron ; 
and  hefydes  Mr.  William  Gheifleye's  acceffion,  ther  was  alfo  notice  taken 
hy  the  Gounfell  of  his  drawing  of  papers,  tho  he  hes  not  tane  the  Teft,  fo 
that  his  efcheat  falls  hy  the  Aft  of  Parliament  in  1681 ;  hut  he  hes  tane 
it  fince.  The  A&  of  Grace,  in  March  1674,  was  founded  on  as  a  pardon 
and  difcharge  of  this  cheat  prior  theirto  ;  hut  the  Lords  referved  the  con-* 
fideration  of  that,  to  the  conclufion  of  the  caufe.  The  whoUe  Gounfell 
abhorred  the  villany,  and  ware  ready  to  fwear  the  witneffes  for  proving 
it,  and  to  name  a  committee  for  examining  them.  But  Muir  the  perihuar, 
throw  the  gout,  not  being  perfonally  prefent  at  the  bar,  the  Ghancelor 
flopped  farder  procedor,  till  he  fliould  be  prefent  the  nixt  day :  which  was 
a  ftrift  and  rigorous  adhsBring  to  forme. 

2*^  On  the  libell  and  reconvention  perfhued,  at  Privy  Gounfell,  by 
Archibald  Home,  tennent  in  Dairy  milnes,  againft  John  Gheifley  of 
Dairy ;  the  Lords  found,  after  the  comes  are  in,  one  cannot  poind  other 
men's  goods  for  being  on  ther  ftubble,  even  tho  it  be  within  inclofures, 
feing  the  ditches  fhould  be  fo  fenfible  as  beafts  may  not  win  over  them ; 
but  that  you  may  only  drive  them  off;  (yet  fee  the  41  Aft  anent  planting 
in  1661,)  and  theirfor  Dairy,  having  driven  the  faids  Archbald's  flock  of 
(heep  throw  other  men's  lands,  wheirby  they  had  wandred,  they  ordained 
him  to  pay  4  lb.  Scots,  as  the  price  of  each  head  of  them  that  Archibald 
fliould  fwear  he  wanted,  as  if  it  had  been  a  fpulzie.^ 

3**^  Alexander  Mylne,  Proveft,  and  the  other  Magiftrats  of  the  Toune 
of  Lithgow,  gave  in  to  the  Gounfell  a  libell  and  accufation  againft  Mr. 
Alexander  Seton  ther  minifter,  for  feverall  imprudences,  infolences  to  the 
Magiftrats  and  peeple,  and  malverlations  with  the  poor's  box,  wheirby  his 
miniftry  was  rendered  odious  and  unprofitable  their.  Much  pick  on  both 
fydes  feimed  to  be  mingled  in  this  affair.  It  was  referred  to  the  Arch- 
bifchop  of  St.  Andrews  and  the  Bifchop  of  Edinburgh,  which  laft  aymed 

^  Yet  see  tLe  41  Aefc  of  Ptfliament  in  1661^  wher  indotares  are  to  be  keipt  at  aU  tjmea. 

3  0 
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to  have  him  tranQ>orted  elfewher,  on  fome  priyat  deiigne  to  fill  that  place 
with  another. 

4^  Ther  are  mutnall  lihells,  at  Connfell,  hetwen  Captain  Samnell  Lock- 
hart,  hrother  to  Cleghome,  and  one  Wilky,  Comiflar  of  Lanrick,  accufing 
each  other  of  favoring  the  rebells.  It  was  proven  againft  Wilky,  when 
the  40  horfemen  came  to  Lanrick  Crofle,  and  proclamed  the  King  a 
Tyrant,  he  hindred  fome,  who  ware  moving  that  the  Tonne  fliould  rife  to 
apprehend  them ;  and  mockingly  laid,  *'  Let  them  be  doing  ther,  we  are 
not  concerned  to  trouble  them ;  let  them  that  gets  the  Eing*8  pay,  fight 
them.*'  Wheiron  the  Connfell  fent  him  to  prifon,  and  ordained  him  to 
be  perihned  criminally,  togitber  with  Blaikwood.  It  was  alledged  by 
Wilky  againft  Samuel,  that  a  company  of  the  rebells  having  met  him  at 
ane  ale-houfe  on  the  road,  he  drank  with  them,  and  wiihed  them  good 
fuccefle ;  and  promifed  to  follow  them :  which  he  ISud  he  meerly  did  to 
fave  his  life,  at  leift  that  he  might  not  be  taken  prifoner.  The  Counfell 
appointed  the  witnefles  to  be  admitted  againft  him ;  but  in  r^ard  of  his 
knowen  loyalty,  (or  rather  his  relation  to  the  Chancelor's  lady,)  he,  upon 
his  finding  caution  for  his  appearance,  under  the  payne  of  500  lb.  fterling, 
was  left  to  his  oune  freedome  in  the  mean  tyme,  during  the  dependance 
and  tryall. 

No.860.  11  Decembris  1682. — ^At  Griminall  Court,  3  Bothuel-bridge  rebells, 
^'  '  called  Cochrane,  Finlay,  and  Bobertfon,  are  pannelled  for  being  ther,  at 
leift  for  difouning  the  King's  authority,  and  calling  him  a  Tyrant,  and 
refufing  to  call  Bothuel-bridge  a  rebellion.  They  ware  fentenced  to  be 
hanged  on  the  15  of  December.  Bobertfon  laid  boldly  to  the  King's 
Advocat,  that  he  was  maintaining  no  more  then  what  he  had  fwome  to  in 
the  Teft ;  for  by  it,  they  had  all  fwom  to  Knox's  old  Confeffion  of  Faith, 
and  fo  by  the  [24^]  article  of  it,  ware  bound  to  fupprefle  tyranny  as 
weell  as  he. 

No.  852,     13  Decembris  1682.— At  the  Criminall  Court,  the  Lords,  in  the  cafe  of 

p.  280.  ^  ~j 

Caimes,  Ferguflbn,  &c.»  found,  that  the  refetting  of  traitors  and  rebells, 
tho  it  be  his  oune  fone,  (but  I  think  this  fhould  not  extend  to  man  and 
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wife's  mutuall  refetting  one  another,  tho  rebell,)  if  they  be  ather  declared 
forfault  traitors,  or  denunced  fugitive,  or  intercommoned,  or  holden  and 
repute  notorious  knowen  rebells,  (tho  it  fliould  not  be  proven  againft  you 
that  you  knew  them  to  be  fuch,)  the  publick  notoriety  being  proven  by 
witnefles,  (for  heiryctr^  etjcire  debere  (Bquiparaniur,  and  he  is  in  doh  qui 
id  ignorat  quod  omnesjciunt ;)  they  found,  that  fuch  harboring,  refetting, 
and  converfing,  was  treafon,  and  this  guilt  was  punifheable  with  the  paine 
of  treafon  ;  becaufe  the  14,  15,  and  25  Afts  of  Parliament  in  1449,  and 

97  in  1540,  exprefly  declares  fuch  liable  as  traitors,  and  requires  no  more 
but  that  they  be  holden  and  repute  fuch.  This  was  determined,  againfl 
the  opinion  of  Pitmedden  and  Harcous,  2  of  the  Juftices,  with  an  eye  to 
make  a  preparative  in  thlr  poor  men's  cafe,  to  reach  Blaikwood,  and 
many  others.  For,  by  this  ftrange  Interlocutor  may  be  indangered  many 
innocent  people,  elpecially  aknoft  all  the  Weftren  ihires,  wher  fuch  pro- 
mifcuous  converfe  hes  been  frequent,  and  near  inevitable ;  and  it  can 
be  only  juft  to  make  this  fo  odious  a  crime,  where  I  voluntarly,  wittingly, 
and  willingly,  without  compulfion,  converfe  with  one  I  know  to  be  a 
rebell,  whither  he  be  declared  or  not,  or  at  leift,  that  he  is  nottorly 
knowen  to  be  one  in  that  part  of  the  country  wher  I  ftay  ;  for  they  may 
be  nottor  in  one  part,  and  yet  not  in  that  place  wher  I  dwell.  And 
therfor,  to  mitigat  it,  the  Judges  declared,  they  meant  not,  by  refetting, 
ane  accidental  rencounter  in  ane  innes,  or  on  the  hie  road,  but  a  de- 
liberat  concealling  them  from  the  law,  or  aififting  and  maintaining  them 
with  meat,  drink,  and  harbory,  and  keeping  them  as  domefticks  or  fer- 
vants,  without  informing  our  felfes  anent  ther  condition  ;  for,  if  the  4  A6L 
of  Parliament  in  1681,  require,  for  putting  me  in  malajidey  that  the  very 
non-conformifts,  fanatick  tennents,  liviug  upon  my  ground,  fhall  be 
intimat  to  me,  for  turning  them  away ;  then,  multo  magis^  will  law  and 
reafon  require  my  knowledge  of  thofle  who  live  elfewheir,  or  (kulk  and 
lurk  a  (hort  whUle  in  my  land,  to  be  rebells,  ere  I  can  be  concludit  guilty 
of  treafonable  refett  of  them.  And  it  may  be  alledged,  that  the  forfaid 
15  Aft  of  Parliament  in  1449f  as  too  fevere,  is  in  defuetude.     (See  Aft 

98  in  1487,  and  Aft  144  in  1592  ;  fee  Blaikwood's  cafe,  infra  pag.  297, 
etfeqq.) 
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No.  853,     14  Decembrit  1682. — ^At  FriTy  Gounfell,  Captain  John  Grahame  of 

p«  880* 

Claverhoufe  his  bill  of  complaint  againft  Sir  John  Dalrymple,  adyocat, 
was  red.    (  Videfuprapag.  267,  et  infra  more  of  thir  parties,  21  Decembris^ 
6  January  et  12  Februar  1683.)    It  boor,  that  Sir  John  Dalrymple  had 
weakned  the  han'ds  of  the  Grovemement,  in  the  ihire  of  Gallowaji  in 
traverfing  and  oppofing  the  commiffion  the  King's  Gounfell  had  giyen  to 
Claveris,  containing  a  power,   both  civill,  criminally  and  military,  of 
Shireffhip  and  Judiciary,  of  executing  the  Church  laws  againft  con- 
venticles, withdrawing  from  the  kirk,  unlawfuU  baptifmes,  &c.,  under  the 
pretence  of  his  prasferable  jurifdiftion,  as  heretable  baibsie  of  the  regality 
of  Glenlufle  ;  and  that  he  ftudied  to  ftir  up  the  people  to  a  diflyke  of  the 
King's  forces  their ;  which  projefts,  defignes,  and  methods,  ware  the  very 
fame  with  thefle  let  on  foot  againft  Sir  James  Turner  and  Sir  William 
Bannatyne,  in  1666,  when  they  rofe  and  came  to  Fentland-hills  in  armes, 
and  have  a  naturall  tendency  to  fedition,  and  inftiUing  rebellion ;  that  he 
keeped  difloyall  and  difafFefted  perfons  to  be  his  bailzies  and  clerks  to 
that  his  regality,  and  did  not  adminifter  the  Teft  to  them  til  long  after 
Januar  1682,  contrare  to  the  Aft  of  Parliament ;  and  he  impofed  mock 
fynes  on  delinquents,  not  the  50  or  60  part  of  what  the  law  appointed, 
only  to  prevent  Claveris  fynes  ;  and  that  he  and  his  father  offered  him  a 
bribe  of  150  lb.  fterling  out  of  ther  fynes,  to  connive  at  the  irregularities 
of  his  mother  the  Lady  Stairs,  hir  lifters,  and  others  ;  and  did  infolently 
laugh  at  the  proclamation  of  a  Court,  made  and  intimat  by  Claveris,  and 
difcharged  his  tennents  to  be  prefent ;  and  at  the  head  Court  he  produced 
a  faftious  inftrument  againft  him,  as  if  he  had  exafted  free  quarters ;  and 
did  convocat,  confult,  and  combyne  with  fome  gentlemen  ther,  anent 
matters  of  State,  contrare  to  his  oath  of  the  Teft,  wheirby  he  had  incurred 
the  cry  me  of  perjury  ;  and  had  depraved  and  miiinterpreted  the  King's 
law  in  1681,  anent  free  quarters,  as  if  the  people  ware  not  bound  to  fur- 
nifh  come  and  ftraw  to  the  fouldiers  at  all ;  and  fo  had  indevored  to  creat 
difcord  and  jealoufy  betuen  the  King  and  his  fubjefts,  wheirby  he  had 
committed  the  cryme,  and  merited  the  puniihment,  of  leafing-making ; 
and  that  he  had  traduced  and  defamed  Claveris  to  the  Privy  Counieller^, 
as  a  contraveiner  of  the  faid  law  againft  free  quarters,  and  as  one  who 
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had  ufurped  and  aflTumed  the  King's  incommunicable  prerogativei  in  re- 
mitting and  difcharging,  at  his  oune  hand,  Hay  of  Park,  and  others,  for 
treafon,  and  other  crimes  beyond  his  commiffion  ;  and  had  milreprefonted 
him,  as  one  who  had  cheated  the  King's  Threafury,  in  exafting  the  fynes 
of  heritors,  and  not  counting  for  them,  at  leift  falfely  giving  in  a  charge 
to  the  Exchequer  far  below  his  intromiffions :  and  all  which  recrimina- 
tions ware  contained  in  a  libell  drawen  up  by  the  faid  Sir  John,  and 
intended  to  have  been  given  in  by  him  againft  Glaverous  to  the  Counfell, 
and  which  he  ought  ather  to  prove,  or  elfe  be  punifhed  as  the  author  of 
ane  infamous  libelL 

Sir  John's  anfwers  being  alfo  red, — the  Chancelor  reprooved  him  for 
the  tart  refleftions  he  had  theirin  on  Glaveris  ingenuity.  Then  Sir  John 
urged,  he  might  be  allowed  to  adduce  what  witnefles  he  had  in  toune,  for 
proving  fome  of  the  points  of  fetft  contained  in  his  anfwers.  This  was 
denyed  him ;  and  the  Chancelor  appealled  to  the  King's  Advocat,  if  a 
diligence  ever  was  in  forme  granted  at  Privy  Counfell  to  a  defender,  to 
prove  his  defence,  unles  he  ware  in  a  libell  of  reconvention.  This  was  to 
hook  him  to  give  in  his  counter-libeU.  Then  Claveris  witnefles  being 
called,  and  his  libell,  as  relevant,  admitted  to  his  probation ;  and  Sir  Greorge 
Lockhart,  (who  was  fo  generous  as  to  lay  afide  all  former  privat  refent- 
ments,  and  appear  as  one  of  Sir  John's  Advocats,  on  which  fyde  I  alfo 
ftood,)  being  adduced  as  a  witnefle,  to  prove  that  he  heard  Sir  John 
Dalrymple  charge  fome  of  the  abovementioned  things  on  Claveris ;  Sir 
Greorge  anfwered,  that  fuch  a  preparative  would  be  peffimi  exampli  to 
force  Advocats  to  difclofle  ther  clients  fecrets.  The  Chancelor  thought 
he  might  be  ordained  to  depone ;  but  feing  Sir  John  Dalrymple  offered 
to  raife  a  libell  upon  the  fame  very  particulars,  this  rendered  the  examin- 
ing witnefles  on  that  part  unneceflary.  Ther  was  much  tranfport,  flame, 
and  humeur  in  this  caufe ;  and  the  cloud  on  the  late  Prefldent's  family 
was  taken  advantage  off  now  ;  which  (hews  the  world's  inflBbility. 

Sir  John  alledging,  the  peeple  in  Gralloway  ware  turned  orderly  and 
regular ;  Claveris  anfwered,  ther  ware  as  many  elephants  and  crocodiles 
in  Gralloway,  as  loyal  or  regular  perfons ;  meaning  ther  was  none  of  ather ; 
which  was  a  bold  accufation  and  refledlion  on  a  whoUe  Shyre.     And  yet 
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the  Chancelor  would  not  allow  Sir  John  to  complean  of  the  exafting  of 
free  quarters,  in  the  name  of  any  hut  of  himfelfe  and  his  tennents  only, 
without  he  had  a  commiflion  from  the  reft  of  the  fliire,  in  which  tbey 
durft  not  then  joyne ;  fojors  getting  a  more  fayorahle  hearing  then 
country  gentlemen,  as  appeared  in  John  Cheifleye's  cafe,  (Jiipra  pag. 
256,  260,  with  Clerk,  &c.) 

No.  854,  Eodem  die. — Bailzie  of  Torwoodhead  gives  in  a  Bill  to  the  Privy 
Counfell  againft  Edward  Buthven,  and  the  Lady  Letham,  and  others,  for 
difpofleffing  him  of  the  houfe  and  eftate  of  Corftorphin,  wheirof  he  was 
air  of  tailzie,  (fee  i\a%fupra  18  Septembris  1679,  pog*  84;)  and  therfor 
he  craved  repofleffion  and  delivery  to  him  of  the  charter  kift.  The  Lords, 
in  regard  he  was  difpofleft  by  ther  oune  order,  theirfor  they  refer  him  to 
perfhue  via  ordinaria  before  the  Se£Qon  ;  but  recommended  to  the  Lords 
to  difculfe  it  fummarly.  The  pretence  of  ther  not  meddling  with  it  was, 
that  Edward  Buthven,  then  out  of  the  country,  was  not  cited :  he  is  fince 
dead,  and  any  right  he  had  falls  in  to  his  2  iifters. — ^Torwoodhead,  aUas 
Lord  Forrefter,  by  his  father-in-law,  my  Lord  Salin's  moyen,  got  himfelfe 
repofleft  in  the  houfe  and  yeards,  referving  the  point  of  right  to  be  difcuft 
afterwards,  {infra  pag.  319.) 

No.  %se,     15  Decembris  1682.— At  Exchequer,  the  late  deceaft  Earle  of  Dal- 

p.  282. 

houflie's  efcheat  is  gifted  to  Sir  William  Faterfon,  for  1000  m£s.  owing  to 
him  by  bond.     So  foon  are  men  when  dead  forgot. 

No.  857,      18  Decembris  1682.— At  Criminall  Court,  Mr.  James  Welfli  and  Mr. 

p.  282. 

[Fatrick]  Wemor,  minifters,  and  13  or  14  finall  heritors,  are  forfaulted 
for  being  at  Bothuel-bridge  rebellion,  and  ther  armes  reverfed,  and  tome 
at  the  Crofle  of  Edinburgh. 

No.  858,      19  Decembris  1682. — The  foremen  and  wryters  in  the  Clerks'  Chambers, 

p  282 

ther  bill  craving  fome  mitigation  of  the  Aft  of  Sederunt  made  on  the 
28  of  November  laft,  {de  quofupra^  23  Novembris^pag.  274,)  difcharging 
them  to  agent  in  procefles  is  refufed,  tho  they  offered  to  forbear  the 
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agenting  in  thefle  procefles  wheiron  they  ware  ather  wryters,  fcroUers,  or 
extrafters  ;  and  craved  the  limits  of  agenting  might  be  fet  and  explained, 
it  being  too  generall  and  infnaring  a  word. 

20  Decembris  1682. — At  Criminall  Court,  one  Alexander  Home  is  No.  86i, 

p.  283. 

pannelled  for  treafon,  in  being  at  Bothuel-bridge  in  the  capacity  of  a 
commanding  officer,  and  as  a  captain^  and  fo  is  excepted  out  of  the 
Aft  of  Indemnity  in  1679,  being  a  ringleader.  The  Ailyfe  found  the 
dittay  proven,  and  found  him  guilty  of  the  cryme  forfaid ;  and  he  was 
fentenced  to  be  hanged  for  it  on  the  29  of  December.  He  dyed  more 
ferioufly  and  calmely  then  many  others  of  his  perfuaiion  had  done  before 
him. 

21  Decembris  1682.— The  affair  betuixt  Sir  James  Turner  and  Mr.  No.  862, 

p.  283. 

Filans,  ther  competition  about  the  lands  of  Craig,  being  reported  by 
Bojme,  fand,  that  Mr.  James,  the  a  compryfer  within  year  and  day,  yet 
ought  not  to  come  in  pari  pqffu  to  a  fhare  of  the  maills  and  dueties  with 
Sir  James ;  becaufe  Mr.  James,  having  intrometted  already,  had  got  part 
of  his  annuelrents,  wheiras  Sir  James  had  got  none :  and  therfor  they 
allowed  him  to  poflefle  till  he  ware  as  far  forward  as  Mr.  Filans ;  and 
then  allowed  them  after  that  to  come  in  pari  pqffu.  This  was  reclamed 
againft  by  Mr.  Filans,  (who  had  not  fpred  his  informations  before  report- 
ing,) as  not  the  equality  meant  by  the  Aft  62  in  1661,  feing  vigilantibus 
jura  JiibveniurU ;  and  all  Turner  could  clame  ware  by  ane  aftion  to 
repeit  his  proportion ;  and  even  in  that  cafe  he  would  defend  himfelfe, 
that  he  was  bonajide  pofleflbr,  as  the  Lords  fand  on  the  day  of 
1675,  Baird  et  Johnfton.  But  Boyn  favored  a  fojor  of  his  oune  pro- 
feffion.     (  Fwfe  infra  thir  parties,  pag.  313.) 

21   Decembris    1682.— At    Privy   Counfell,    Su-    John    Dab7mple*s  No.  864, 
libell  of  reconvention  was  red  and  admitted  to  probation.     (  Videfupra^' 
14  Decembris.) 

2^  Carmichell's  cafe  mentioned  7^j>ra  7  Decembris  was  advifed,  and 
the  Counfell  fyned  him  in  5000  mlLs.,  2000  to  the  party,  and  3000  to  the 
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King ;  and  fyned  Mr.  William  Cheiflejr,  for  hia  apperant  knowledge  of 
the  cheat,  (tho  not  fully  made  out  againft  him,)  and  for  hia  drawing 
papers,  tho  untefted,  in  3000  mts.  The  pillory  waa  too  litle  for  facb  a 
trick.  The  French  are  fo  fevere  againft  fach  rogueries,  that  ther  ponifh- 
ment  is  death. 

3^  Mr.  John  Meinzies,  advocat,  is  ordained  to  be  perfliued  criminally, 
for  converiing  with  rebells,  when  he  was  Shireff  of  Lanrick ;  and  after> 
warda  was  keipit  long  in  prifon,  for  ane  expreffion  efcaped  him,  **  that  ther 
ware  rebells  on  the  Trefurer*s  ground,  and  on  the  Chancelor*s  lands  of 
Tarbrex ;"  tho  this  was  not  given  for  the  caufe  of  it. 

No.  Bee,     23  Decembris  1682. — ^Archbald  Williamfon,  merchand  in  EdinbuT]g^ 

n    9-AK 

'^*  '  contra  the  Bailzies  of  Hamilton,  (videjupra  thir  parties,  page  159,)  for 
luffering  Bailzie  of  Carphin  to  efcape  out  of  ther  prifon.  It  being  fiurder 
alledged,  that  they  could  not  be  lyable  for  his  efcape,  becaufe  they  ware 
only  a  brugh  of  barony,  and  the  prifon  of  the  regality  of  Hamilton  was 
^  keeped  elfwheir ;  and  by  decifions  in  Dury,  12  Februar  1624,  Lanton 
againft  the  Bailzies  of  Dunce,  and  the  citations  their,  the  brughs  of 
baronies  ware  not  bound  to  keep  prifoners,  and  the  273  A&  of  Farliar 
ment  in  1597,  does  not  oblidge  them  to  it.  The  Lords  repelled  this,  in 
refpeft  it  was  offered  to  be  proven,  that  meflengers  ware  in  ufe  to  incar- 
cerat  prifoners  their,  and  that  the  Bailzies  of  Hamilton  ware  in  ufe  to 
receave  them. 

No.  808,  23  Decembris  1682. — ^At  Privy  Counfell,  the  Lady  Dundas,  daughter 
^'  '  to  Sharp  of  Houfton,  having  given  in  a  bill,  craving  ane  aliment  of  hir 
hufband,  who  had  deferted  hir,  upon  fufpition  of  difloyalty  to  his  bed ;  the 
Counfell  ordained  the  huftiand  to  be  cited  and  heard ;  but  becaufe  venter 
non  patitur  maram  they  allowed  hir,  medio  tempore^  to  intromet  with  any 
provifions  ware  in  the  barne-yeard,  or  about  the  houfe  or  doucat.  (  Vide 
infrOf  25  Jantmrij  1683,  thir  parties.) 

CHRISTMAS  OR  ZUILL  VACANCE. 
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ANNUS  1683. 

4  Januttrij  1683 — At  Privy  Counfell,  my  Lord  Caftlehill,  and  Wed-  No.  872, 
derburne  of  Groffoord,  are  admitted,  on  the  King's  letter,  Friyy  Coun- 
fellers. 

Item^  One  Herring  of  that  ilk,  in  Galloway,  having  refet  his  2  fones, 
who  ware  in  the  late  rebellion  of  Bothuel-bridge,  he  came  in  the  Counfell's 
will  and  King's  mercy  for  it ;  and  they,  in  regard  of  the  neamefle  of  the 
relation,  wrot  to  his  Majefty  a  recommendation,  that  he  might  grant  him 
a  remiffion :  otherwayes  they  could  not  but  have  remitted  him  to  the 
Criminal  Court ;  tho  his  cafe  be  moft  favorable,  and  excepted  Tit.  D,  de 
receptatorUms  latronum} 

5  January  1683. — ^At  Exchequer,  David  Lindfay,  merchand  In  Edin-  No.  873, 
burgh,  feiking'to  have  a  gift  of  printing  he  had  got  from  hi9  Majefty  paft ; 
Andrew  Anderfone's  relift  oppofed  him  on  a  prior  gift  from  the  King  to 

be  his  Printer,  which  had  moft  exorbitant  claufes  of  debarring  others ;  fo 
that  the  King's  taylor,-  futor,  &c.,  might  as  weell  clame  the  fole  exercife 
and  monopoly  of  ther  trades.  Anfwered,  One  prefle  is  fufficiently  able  to 
ferve  all  Scotland,  our  printing  being  but  inconfiderable ;  and  the  right 
and  regulation  of  the  preife  with  us,  by  the  27  Aft  Parliament  1551,  is 
inter  jura  regalia^  and  fo  the  King  may  give  it  to  whom  he  will.  The 
Lords  referred  it  to  a  Committee ;  and  they,  on  the  12  of  Januar,  having 
made  ther  report,  the  Lords  fand  Andrew  Anderfone's  gift  contained 
exorbitant  claufes,  reftraining  the  liberty  of  printing  too  much,  and 
theirfor  they  reftrifted  his  gift  to  the  ftyle,  tenor,  and  books  named  in 
Evan  Taylor's  [Tyler's]  gift,  who  was  his  prefent  Majeftie's  father's 
Printer  in  Scotland. 

'  Vide  infra  Blaikwood's  case,  page  297>  et  Meqq.   Menockitu  de  Arbitr,  judicum,  caeu  d47>  et  eeq* 

3d 
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No.  874,  6  January  1683. — The  Privy  Counfell  declared  they  would  not  allow 
^'  '  Sir  John  Dalrymple  (vide/upra  14  Decembris  1682)  to  examine  witnefles 
on  this  interrogator,  whither  Clayeris  fojors  took  free  of  dry  quarters ; 
but  only  if  they  did  it  by  Ipeciall  order  and  direction  from  him,  (feing  his 
fojors  ware  not  cited  in  this  proces ;)  which  was  hard,  he  being  prelent 
upon  the  place  over  ther  heads,  and  is  in  effeft  tacitly  to  incouradge  foul- 
diers  to  take  free  quarters,  and  to  evacuat  the  late  Aft  of  Parliament  in 
1681,  difcharging  them. 

No.  875,  8  January  1683. — ^At  Criminall  Court,  their  is  a  letter  red,  approven 
and  recorded,  from  his  Majefty,  allowing  the  Juftices,  as  the  Privy  Coun- 
fell ihould  warrand  them,  by  way  of  precognition,  to  take  the  depofitions 
of  witnefles  in  criminall  caufes,  before  indytments  be  given,  that  the  King's 
Advocat  may  know  whither  the  probation  be  good,  and  concluding  yea 
or  not,  before  he  begin  to  vex  anie.  This  is  a  moft  dangerous  prepara- 
tive, laying  a  foundation  for  arbitrary  proceedures.  For  tho  they  muft 
be  adduced  again  before  the  pannell  in  face  of  Court,  fo  that  if  they  dy 
before  that,  ther  depofitions  thus  tane  before  anfwer  and  a  libell,  only  to 
lie  in  retentis  adfuturam  ret  memariamj  cannot  be  made  ufe  of  as  a  pro- 
bation of  the  cryme ;  yet,  if  they  live,  it  prie-ingadges  them  to  abide  in 
ther  re-examination  at  what  they  once  faid,  elfe  they  are  privily  threatned 
to  be  perfhued  for  perjury ;  and  fo  they  are  limited,  fiiared,  and  hooked, 
to  the  pannell*s  prejudice,  being  firft  examined  in  his  abfence,  without  his 
confrontation  to  overaw  them ;  wheiras  their  firft  depofition  ihould  be  de- 
ftroyed  and  brunt,  they  being  much  firaitned  leift  they  vary  in  a  fyllable, 
word,  or  expreflion,  differing  from  what  they  laid  firft.  Law  does  indeed 
allow  fuch  a  generall  inquifition  and  prsevious  tryall  by  witnefles  wher 
their  is  Kfama  and  a  corpus  delidij  but  it  is  only  to  try  out  the  perfon 
fufpefted  to  have  done  it.  But  to  allow  fuch  a  tryall  after  the  perfon  is 
pannelied,  and  a  libell  is  given  him,  is  unknowen,  and  contrary  to  the 
laws  of  other  countries.  It's  faid,  this  very  overture  was  brought  into 
the  laft  Articles  of  Parliament  in  1681,  and  was  voted  out  of  doors  as 
illegall.  Fitmedden  and  Harcous,  2  of  the  Criminall  Lords,  ware  looked 
upon  with  a  bad  eye,  becaufe  they  declared  ther  difaflent  in  ther  judge- 
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ment  as  to  this  letter ;  but  the  Chancelor  and  others  defigned  therby  to 
fticilitat  ther  work  in  reaching  guilty  perfones. 

2^  Cunyghame  of  Montgrenan,  (fee  his  declaration,  he  made  in  the 
Parliament  1681,  againft  Sir  John  Dalrjntnple  and  others,  befyde  me,)  is 
pannelled  of  hy  treafon,  for  being  at  Bothuel-bridge ;  and,  on  his  oune 
confefBon,  is  found  guilty  by  the  aflyfe. 

11  Januar  1683. — The  debate  betuixt  the  Toune  of  Dundee  and  my  No.  880, 
Lord  Halton,  now  Lauderdale,  anent  the  patronage  and  prefentation  of 
the  2*  Minifter  ther,  being  reported  by  ,  the  Lords  prae- 

ferred  the  Tonne's  right  upon  ther  dotation,  former  prefentations,  and 
pofleffion ;  notwithftanding  he  was  patron  of  the  parfon ;  and  the  contrare 
feimed  to  be  decided,  fupra  on  the  18  of  November  1680,  for  the  Earle 
of  Hadington  againft  the  Toun  of  Hadington  :  but  they  differenced  the 
cafes,  for  the  Toun  of  Hadinton's  poffeffion  was  not  fo  pregnant  and  clear. 
However,  Halton,  jujio  Dei  judicio^  loft  this,  becaufe,  to  make  a  leading 
cafe  for  his  oune,  he  had  induced  the  Lords  to  decide  for  the  Toune  of 
Hadington. 

Eodem  die. — At  Privy  Counfell,  Campbell  of  Caddell  is  called  asNo.  88i, 
cautioner  for  producing  one  Mackilliecan,  a  non-conformift  minifter ;  ^* 
and  they  thought  to  have  gotten  his  bond  forfaulted ;  but  he  had  the  man 
ready  to  fift.     They  remembered  Caddell's  oppofing  the  Duke  of  York's 
intereft  in  the  Parliament  1681.     (See  more  infra  18  Januarij  1683.) 

2'^'''  Severall  merchands  in  Edinburgh  are  perfhued  as  importers  of 
goods  prohibited  by  the  Proclamation  of  Counfell  in  April  1681,  and  by 
the  Aft  of  Parliament  following  in  the  Auguft  theirafter.  Alledged,  It 
was  hard  to  refer  it  to  ther  oaths,  feing  they  might  forget,  and  it  might 
open  a  door  to  perjury,  and  infnare  many.  The  Privy  Counfell  declared, 
they  fhould  be  oblidged  to  fwear  for  ther  importing  and  felling  a  year 
back  from  ther  fummons  and  citation ;  but,  if  the  tackfmen  of  the  cuftomes, 
and  the  King's  Advocats,  infifted  for  any  prior  contraventions  or  tranf- 
greffions,  found,  they  ought  only  to  prove  it  by  witneffes,  and  could  not  ty 
them  to  give  ther  oaths  theirupon. 
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No.  883,  17  Januarij  1683. — In  the  debate,  in  the  Inner  Houfe,  betaen  the  Earle 
of  Leven,  2^  fon  to  my  Lord  Melvill,  and  Mr.  Francis  Montgommery,  for 
reducing  the  contraft  matrimoniall  betaen  *Mr.  Francis  and  the  laft 
CounteiTe  of  Leven,  to  whom  the  Earle  is  now  air,  upon  minority  and 
Isefion,  it  containing  moft  exorbitant  provifions  of  10,000  mts.  of  a  free 
annuity  out  [of]  a  crazie  and  burdened  eftate  during  bis  lifetyme,  tho  his 
oune  patrimony  of  50,000  mis.  retumes  back  to  him ;  fo  that  he  brought 
nothing  to  defray  debt,  or  to  compenfe  fo  waft  a  donation.  2^  It  was 
nottorly  knowen  to  phjrfitians  and  others,  that  the  poor  young  hidy,  by 
infirmitie  and  uniyerfall  diftempers,  was  altogither  improper  and  incapable 
of  marriage,  or  conception  of  children,  and  was  violented  and  forced 

theirto  by  hir  unckle  the  Duke  of  Rothes,  then  Chancelor 

2.  The  Lords,  on  the  18  of  Januar,  before  anfwer,  ordained  both  parties 
to  adduce  before  my  Lord  Drumcaime,  (to  whom  they  remitted  it,) 
a  mutual  probation  what  was  the  condition  and  rentall  of  the  eftate  of 
Leven,  the  tyme  of  the  late  Countefle*s  marriage  to  Mr.  Francis  in  1674, 
and  what  ware  the  debts  and  burdens  then  affefting  it,  to  the  intent  they 
might  confider  if  hir  curators  had  committed  any  devaftation,  delapida- 
tion,  or  diflipation,  by  granting  irrational!  by  and  exorbitant  unsequall 
provifions,  in  favors  of  Mr.  Francis,  beyond  what  the  eftate  could  bear ; 
to  the  end,  upon  report,  they  might  modify,  leflen,  or  reftify  the  matri- 
moniall provifions,  if  they  faw  caufe.  For,  tho  our  law  does  not  require 
prsBcife  equality,  inter  dotem  et  donationem  propter  nuptiM^  as  the  Roman 
law  did,  (Novella,  cap.  ,)  yet  if  ther  be  any  difproportion,  amounting 
to  an  Isefion  in  re^  our  law  both  hes  and  does  repair  fuch  debording 
advantages  tane  of  minors  in  ther  contrafts  of  marriage. 

No.  885,      18  Januarij  1683. — Mr.  George  Dickfon,  advocat  in  a  caufe  betuen 
p.  289.    Macbrair  of  Netherwood  and  one  Roome,  having  given  in  a  bill  reflefting 

on  my  Lord  Salin,  as  having  done  him  injuftice,  becaufe  his  brother,  Mr. 

Alexander  Bimy,  was  in  the  caufe,  and  calling  him  precipitant,  &c. ; 

the  Lords,  to  vindicat  ther  oune  authority,  did  caufe  one  of  ther  clerks 

tear  the  bill  in  his  prefence,  and  deprived  him  of  his  oflSce  ;  but  they  re- 

ftored  him  again  within  2  weeks. 
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Eodem  die. — At  Privy  Counfell,  Campbell  of  Caddell  {de  qtwfupra  Vo.sse, 
pag.  288)  is  perfhued  as  cautioner  for  Grant  of  Glenmoriefton  and  his 
tennents,  who  had  fallen  doune  upon  Rofle,  and  had  robbed  and  driven 
away  fundry  cattell  out  of  Sir  George  Mackeinzie  the  King's  Advocates 
lands.  The  Lords  found  the  2000  m£s.  bond  of  cautionry  was  forfaulted ; 
but  fuperceided  for  15  dayes,  if  he  fhould  produce  Glenmoriefton  himfelfe 
betuixt  and  that  tyme  ;  feing  he  offered  to  prove,  that  it  was  not  his  men, 
but  others,  who  committed  the  depredation ;  only  this  defence  was  not 
admitted,  becaufe  Glenmoriefton  was  not  produced  prefent  at  the  bar. 

2**'  The  Earle  of  Balcarhous,  now  Shiref-principall  of  Fyffe,  and  Mr. 
Alexander  Malcolme,  advocat,  his  Depute,  gave  in  a  complaint  againft 
John  Williamfon,  Proveft  of  Eirkaldy,  and  the  Bailzies  ther,  for  oppo- 
fing  the  Shireff  to  execute  the  poenall  laws  againft  Conventiculars,  and 
withdrawers  from  the  Church,  dwelling  within  that  toune,  upon  the  late 
Aa  of  Parliament  1681,  giving  a  cumulative  jurifdiftion.  Anfwered, 
The  Magiftrats  had  not  been  negligent,  but  had  teftificats  from  ther 
minifters  of  the  regularity  of  ther  people;  lykeas,  they  had  addrelTed 
themfelfes  to  the  Counfell,  and  gotten  a  ftop  to  the  Shireff's  procedor 
for  a  tyme.  Replyed,  The  Court  they  interrupted  was  held  by  him  after 
that  tyme  had  exfpired. 

3^'  James  Bailzie,  and  feme  of  thefle  Aflifers  who,  in  1681,  {videfupra 
pag.  202)  ware  convift  as  guilty  of  giving  ane  erroneous  verdi£t  in 
Somervell  of  Urat's  cafe,  having  been  at  liberty  upon  baill,  are  again 
committed  to  prilbn,  till  they  fhould  pay  ther  fines. 

19  Januarij  1683. — The  King's  Majeftie,  and  the  Marquis  of  Queanf-  No.  888, 
berry,  Hy  Treafurer,  and  his  Majeftie's  Advocat,  againft  the  Earle  of  ^ 
Lauderdale,  [formerly  Lord  Halton]  late  Generall  of  the  Mint,  Sir  John 
Falconer,  Wairden,  and  the  Officers  of  the  Mint.  (  Vide  fupra  of  this 
afiair,  pag.  125,  and  266,  November  ?»  1682.)  To  the  firft  article  of  the 
fummons,  bearing  that  they  ware  liable  to  refound  the  quantities  of  the 
copper  coin  wheirin  they  had  exceeded  the  warrands  his  Majefty  had 
given  them  for  coining  Turners  : — Anfwered,  They  could  not  be  made 
countable  for  this  excefle,  becaufe  not  only  his  Majefty,  by  2  exonerations 
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produced,  but  alfo  by  the  general!  Indemnity  in  Augnft  1679>  bad  dif- 
cbarged  and  pardoned  tbe  fame.  Nather  could  tbe  exonerations  be 
termed  fub  or  obrepticious  ;  and  that  in  law  all  fuch  wryts  and  relcripts 
doe  tacitly  bear  this  claufe  in  ther  bofome,^  preces  veritate  nUantur;  (as 
appears  from  that  title,  Cod.  de  precibus  Imperatori  offerendis^  ibique 
Perezius  in  Paratitlo  num.  4\  and  alfo  by  the  Canon  Law  and  Decretales, 
Tiiulo  de  Refcriptis  ;)  for  tho  the  DoAors  make  a  great  noice  of  the  effi- 
cacy of  that  condition,  ^  preces  veritate  nitantur^  yet  they  teach  us  that 
any  of  the  following  claufes  take  it  off,  viz.,  ather  to  infert  in  the  writ  the 
words  motu  propria^  or  ex  certa  fcientioj  or  ex  animo  deliberatOf  or  ex 
plenitudine  potefiatis;  or  even  the  genUnatio  aduum  doe  evacuate  it ;  and 
with  us,  by  our  ftyle  and  praftife,  the  docqueting  of  writs  to  pafle  his 
Majeftie*s  hand,  the  paffing  them  throw  feyerall  offices  and  fealls,  the  pre- 
fenting  them  to  fundry  Courts  and  Judicators,  the  recording  them  in  ther 
books  or  regifters,  the  obtaining  declarators  upon  fome  of  them,  are  far 
greater  checks  and  controllers,  and  more  fitt  to  purge  and  obyiat  fraud, 
fub,  or  obreption,  then  thefle  abovementioned  inyentions  of  the  Doftors. 
And  as  this  proves  the  validity  of  the  exonerations,  fo  the  Indemnity  cer- 
tainly cuts  of  this  perfhuit :  for  amnefties,  of  all  things,  are  moft  facred, 
being  land-marks  and  fecurities  non  tangenda^  non  mavendoj  unleffe  we 
would  defire,  with  that  bloody  Roman  Emperor,  Caligula,  that  the  whoUe 
people  of  Rome  might  have  but  one  neck  ut  unico  «t9n  percuterety  (as  Sue- 
toniuhy  in  ejusj  vita  tells  us.)  See  the  67  Aft  of  Parliament  in  1563,  and 
the  10  Aft  of  Parliament  in  1662,  which  are  Afts  of  Indemnity,  and  ex- 
cepts from  it  the  medlers  with  the  publick  money.  But  this  oblivion  and 
Indemnity  in  1679  is  more  ample  then  any  of  them,  being  drawen  in  the 
moft  ample  and  comprehenfive  termes  devifeable,  as  meanly  deiigned  to 
fecure  Lauderdale  and  his  party,  for  the  Hyland  army  that  they  font  in 
upon  the  Weft  in  1678,  and  ther  other  exorbitancies  ;  and  the  pardoning 
the  rebells  who  rofe  at  Bothuel-bridge,  was  but  a  Iham  and  a  cullor  to 
draw  on  the  other,  and  gave  it  but  a  fair  ryfe,  and  came  in  meerly  as  a 
pendicle  by  the  by  ;  and  yet  now,  jufiiffimo  Dei  judicio^  it  does  not  now 
proteft  Halton  when  he  founds  upon  it,  and  makes  ufe  of  it.  But  yet 
I  find  the  Lords  in  Fairy  and  Ker*s  cafe,  {pag.  123,   13  Fehruarij 
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1680,)  and  in  Mr.  John  Eincald's  cafe,  {Jupra  pag.  247»  1  March  1682,) 
fandy  that  the  faid  indemnity  did  not  defend  againft  reftitution,  and 
the  civill  effefts  of  dammage  and  intereft,  hut  only  from  punifhment; 
and  that  the  vindiQa  private  et  puhlica  difcharged  hy  the  indemnity  dif- 
fered from  reftitution,  hecaufe  the  vindida  privata  was  the  confifcation  of 
goods,  and  the  puhlica  was  the  inflifting  the  perfonall  punifhment; 
which  two  ware  only  remitted  hy  the  Aft  of  Indemnity,  hut  no  wayes 
fimple  reftitution.  A  difcharge  that  Sir  Walter  Seton  had  got  from 
the  King  of  his  intromiffions  as  coUeftor,  did  not  hinder,  hut  the  Ex- 
chequer forced  him  to  count  again;  and  none  will  aflbme  that  this 
Indemnity  in  1679  would  defend  the  Trefurer,  Trefurer-depute,  or  Sir 
William  Sharp  as  caihkeeper,  from  counting. — Th^- Lords,  immediatly 
removing  the  parties,  advifed  this  point  without  written  informations,  and 
repelled  the  defences,  and  fand  the  fuperplus  of  the  coinage  more  then 
was  contained  in  the  King's  warrands,  (tho  it  could  not  he  inftrufted 
from  the  Checker  Bolls  or  otherwayes,  that  ever  that  fuperplus  was 
counted  for  in  Exchequer,  or  lookt  on  as  any  part  of  his  Majeftie's 
reyenue,)  did  not  belong  to  the  Officers  of  the  Mint,  hut  to  the  King ;  and 
that  the  exonerations  in  ther  narrative  ware  hut  relative  to  the  warrants, 
and  fo  could  not  exceed  them,  and  that  the  Aft  of  Indemnity  did  not  ex- 
tend to  this  proces,  which  was  not  psBuall,  but  m  vindicatio  only,  and  for 
reftitution.  They  behooved  to  vindicat  the  legality  of  the  report  they 
bad  made  to  the  King  this  laft  fummer,  upon  his  commiffion  againft 
Halton,  and  he  moft  rather  fuffer  then  they  be  affironted,  as  if  they  had 
mifreprefented  or  difguifed  the  truth  of  that  matter  to  the  King.  The 
words*  of  the  Interlocutor  ware,  "  The  Lords  repells  the  firft  alledgeance, 
founded  on  the  Aft  Parliament  James  2\  and  finds  it  extends 

to  the  Mint ;  as  alfo,  repells  that  alledgeance  bearing  that  the  profit  of 
the  copper  is  a  perquifit  of  the  defenders'  office,  as  a  part  of  ther  fee,  in 
regard  the  King's  Advocat  infifts  only  as  to  the  profits  of  the  quantity  of 
copper  coyned  more  then  was  contained  in  the  warrands ;  and  repells 
that  alledgeance  founded  on  the  exonerations,  and  finds  thefle  exonera- 
tions extends  no  farder  then  to  the  quantity  allowed  by  the  warrands,  and 
not  to  the  malverfation  in  relation  to  the  quantity  exceided  ; — and  repells 
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the  alledgeance  founded  on  the  Aft  of  Indemnity,  and  finds  the  lame  can- 
not fecure  the  defenders  from  being  liable  in  reftitution,  in  quantum  locu- 
pletiares  fa£ti  Junt  by  the  profits  ef  the  quantitie  of  the  copper  coined 
more  then  was  contained  in  the  warrands." 

2.  The  nixt  day,  being  the  20  of  Januar  1683,  the  King's  Advocat  re- 
prefented  to  the  Lords,  that  how  far  they  had  made  profit  and  benefit, 
could  not  be  the  rule  ;  for  what  if  it  ware  not  extant,  but  they  had  fpent 
it  in  living  by,  or  in  playing  and  drinking  ?  wheiron  the  Lords  expunged 
thefle  words  out  of  the  Interlocutor,  in  quantumfunt  locupletati  :  and  made 
them  fimply  liable,  whither  in  rem  verfum  or  not. 

Tho  this  debate  and  its  Interlocutors  took  up  feverall  dayes,  yet  it  will 
not  be  fitt  to  divide  it,  but  hear  to  give  it  all  togither. 

3.  23, 24, 25,  &  26  January  1683,  King's  Advocat  againft  the  Officers  of 
the  Mint. — ^It  being  farder  alledged  for  Lauderdale,  and  the  other  Officers 
of  the  Mint,  that  no  more  of  the  copper  coin  could  be  adjudged  to  belong 
to  the  King  but  a  12^  part,  (which  is  his  proportion  he  hes  of  the  filver,) 
and  this  alfo  with  deduftion  of  the  price  of  the  copper,  the  exfpence  %i  the 
working,  and  the  fees  of  the  work  men ;  which  being  defaulked,  the  free 
excrefcent  and  fuperplus  profits,  over  and  [above]  all  thefle  abatements,  will 
be  but  inconfiderable.  Notwithftanding  wherof,  the  Lords  fand  the  whoUe 
copper  coin  made  and  ftamped,  more  then  the  Officers  of  the  Mint  had  his 
Majeftie's  warrands  for,  did  inteirly  and  in  Jblidum  belong  to  the  King, 
without  any  allowance  to  be  deduced  of  it  for  the  metall,  matter,  or  forme. 
1^^  Becaufe  they  efteemed  it  res/urtiva  et  peculatus  pecuniae  publico^ :  but 
if  fo  then,  if  not  pcenall,  yet  it  was  mixtOj  partim  rei perfecutoria^  et  partim 
pcenalisj  and  fo  in  part  pardoned  by  the  Indemnity :  Which  forced  them 
to  run  to  a  2"^  ground,  viz.,  that  it  was  the  King's,  jurefpecificationis  ;  the 
King's  damp  and  charafter  being  prefled  on  it,  he  became  dominus  totius 
tarn  materia  quamformxB :  but  heir  materia  being  potentior  et  prcedaminans 
et  reducibilis  ad  priorem/ormam^  dominus  materice  became  dominus  totius. 
2***  By  the  faid  Boman  law,  in  that  modus  acquirendi  perfpecificationem^ 
the  ouner  of  the  matter  had  ane  adion  competent  ad  cpJlimaHonefn  etprtetium 
mnteriopfucB  vindicandum. — This  fwerving  from  the  prior  Interlocutor,  and 
not  being  .intelligible  in  law  ;  the  nixt  day,  the  caufe  being  again  called,  it 
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was  iniifted  for  the  Earle  of  Lauderdale,  that  he  behooved  to  have  deduc- 
tion of  the  matter  of  the  copper ;  for  ejlo^  the  induftion  of  the  King's 
irons  and  imprefle  tranfinitted  the  property  to  the  King,  fo  that  it  might 
not  de  jure^  in  prejudice  of  the  King,  be  reduced  adpriorem  materiam^ 
wheirhj  prtB/iantia  imaginis  et  potentia  JbrnuB  trahehat  adfe  materiam 
hie  :  yet  it  was  alwayes  with  the  burden  of  the  price  and  value  of  the 
matter,  feing  Rex  non  debet  hcupletari  ex  ja&ura  aiterius ;  and  the  In-* 
demnity  pardoned  the  criminall  delinquency  on  it.  The  King's  Advocat 
being  beaten  from  the  notion  of  Ipecificatiou,  ran  to  that  of  acceflion,  that 
it  became  the  King's,  jure  acceffianis^  like  a  board  yielding  to  the  pifture 
drawen  theirupon,  (§  34,  Inftitut.  de  rerum  divifionej)  and  he  being  in  dolo 
to  apply  the  King's  irons  to  more  metall  then  he  had  warrand  for,  he 
ought  not  to  reap  benefit  exfuo  deli&o.  Reply ed,  That  decifion  of  Juf- 
tinian's  was  fingular  in  pidura  oh  prdBJianHam  artisj  and  yet  it  ftill  went 
cum  (mere  prcetij  tabuUe :  yea  more  by  the  Roman  law,  etiam  in  perfona 
pngdonis  benignius  vifum  eji  deducere  impenfas  tarn  utiles  quam  neceffhrias^ 
and  he  only  loft  the  voluptuary  ones,  (C.  38  et  39>  D.  de  hcBreditatis  peti- 
Honey  I.  22,  C.  de  rei  vindicatiane  de  harum  impenfarum  dedu&ume.)  The 
Lords  being  ftraitned,  altered  doune  right  ther  former  Literlocutor,  and 
found  the  Officers  of  the  Mint  ought  to  have  allowance  of  all  copper 
ftamped  by  them  before  the  AA  of  Lidemnity  I679f  (for  after  ferious 
confideration,  they  durft  not  make  too  bold  with  the  loufing  of  this  Aft 
of  Lidemnity,  becaufe  they  knew  not  [in]  what  neid  they  might  ftand  of 
it  or  the  like  Aft  themfelves,  ere  they  had  done  with  ther  part  of  the 
game,)  but  fand,  whatever  copper  was  coined  fince  the  laid  Lidemnity 
was  the  King's,  without  any  defaulcations,  canfifcatianis  jure  ;  and  or- 
dained the  Officers  of  the  Mint  to  condefchend  on  the  quantity  prior  to 
the  Aft  of  Lidemnity ;  wheirby  they  defigned  to  elicit  a  confeffion,  that 
they  had  exceeded  ther  allowance,  which  would  hold  them  in  a  proba- 
tion ;  as  alio  to  prove  the  value  of  the  pound  or  ftone  of  copper ;  and 
wold  not  allow,  them  the  current  prices  it  was  then  giving,  but  only  what 
it  really  ftood  them ;  and  for  the  expences  in  coyning,  allowed  them  to 
defaulk  whatever  wages  they  ware  yet  refting  to  the  artificers  and  work- 
men,  but  refufed  to  allow  them  what  they  had  already  payed. — To  the  pre- 

3b 
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judices  arifing  by  a  fuper^BBtation  of  copper  coin  marked  by  me,  in  my 
other  folio  Law  Manufcript,  marked  A.  at  the  16  day  of  November  1676, 
folio  264,  (when  Abbotfhall  oppofed  it,  and  now,  ex  eventUy  it  had  been 
telling  Halton  he  had  not  then  gotten  his  will,)  we  may  adde,  l""*  Ths^ 
forrain  commodities  cannot  be  bought  with  it^  for  ftrangers  will  not  take 
it.  2^  Being  fmall  and  carelellly  keiped,  the  halfe  of  it  in  few  years 
comes  to  be  loft,  fo  that  the  halfe  of  the  Turners  coined  fince  the  King 
came  in,  if  they  ware  called  for  in  now,  are  not  extant.  3'*'  The  Babies 
[bawbies],  or  6  pennie  pieces,  force  and  tempt  us  to  buy  more  of  imall 
commodities  then  we  need,  and  they  who  formerly  bought  but  a  Tumer^s 
worth  of  pins,  fpice,  &c.,  are  now  in  a  manner  forced  to  buy  a  Babie's 
worth,  the  Turners  having  become  very  fcarce.  Amongs  the  Venetians, 
I  find  it  is  death  to  apply  one  pennie  of  the  publick  money  to  ther  oune 
privat  ftock  or  ufe. 

4.  Then  the  King's  Advocat  infifted  on  the  2'  article  of  the  libell,  (fee 
the  large  Information  belyde  me,)  anent  his  refounding  the  profit  of  the 
bullion ;  and  tho  Lauderdale  alledged,  that  the  Mafter  of  the  Mint,  by 
his  office,  gift,  and  bond  of  caution,  was  liable  for  that ;  yet  the  Lords 
fand  the  Generall  of  the  Mint,  as  Controller  of  all  the  reft,  liable  for  his 
negligence  and  omiffion,  equally  and  principally  to  the  Eong,  and  not 
only  JvhfidioiTiey  referving  him  his  releifi^,  as  accords,  againft  the  Mafter. 
And  for  this  ther  was  cited  the  8^  Aft  of  Parliament  in  1669,  anent  the 
bullion,  mentioning  the  Generall  as  weill  as  the  Maft;er,  and  the  Lex  9, 
§  8^"*'  D.  de  adminiflraiione  rerum  ad  civitates  pertinenctum^  wher  curator 
tenetur  nomine  collega  Ji  prohibere  eum  poterat.  Tet  I  find.  Lex  11, 
12,  &  13  D.  ^  mtmicipalen^  make  him  only  liable  ordine  difcuffionis  prius 
Jervato  ;  and  all  cautioners  for  adminiftrators  have  the  priviledge  not  to 
be  conveined  in  1**  inftantioj  till  the  principall  be  firft  difcuft.  This 
Interlocutor  of  the  Lords,  finding  the  Generall  liable  for  all  the  malver- 
fations  and  omiffions  of  the  inferior  officers  of  the  Mint,  was  grumbled 
at,  for  they  had  not  ther  commiffions  from  him,  but  from  the  King  ;  and 
he  could  be  in  no  worfe  cafe  then  a  tutor  or  overfier,  qui  teneniur  tanium 
de  doh  lata  et  levi  ctdpa  ;  yet  I  find  mandatarijy  (among  whom  are  alfo 
contained  they  who  have  commiffions  for  offices  and  trufl»,)  are  liable  in 
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law  pro  culpa  leoiffima  ;  but  that  moft  only  be  underftood  of  ther  ouiie,  but 
not  of  the  culpa  lemffima  of  thefle  under  them,  tho  they  be  anfwerable  alfo, 
ex  quqfi  deli&o^  for  ther  faults.  And  on  this  rule,  mafters  are  made  liable 
for  ther  tennents  and  fervants,  and  Shireffis  for  ther  deputes  ;  (fee  Staiuta 
Davidis  2,  cap.  30,)  parents  and  hufbands  for  ther  children  and  wives,  in 
fome  cafes.  The  Grenerall  is  made  liable  for  the  inferior  officers'  malver- 
iations,  not  only  becaufe  his  knowledge)  connivence,  and  command  is 
prefumed,  but  he  fhould  have  impeded  and  difcharged  them  to  have 
coyned  more  then  was  in  the  King's  warrands,  and  2  copper  journey es, 
and  fhould  have  revealled  it,  and  not  have  concealled  it,  and  divided  the 
fpoill  betuixt  them ;  et  Titulo  Cod.  de/alfa  moneta^  etiam  confcij  puniuntur. 
As  to  the  point  of  releiff  among  themfelves,  if  they  be  all  proven  to  be 
delinquents  and  in  dolo^  and  to  have  malverfed  in  ther  trufts,  this  ought 
to  cut  of  all  releiff,  as  is  elegantly  decided  in  the  cafe  of  Tutors,  1. 1,  §  14, 
D.  de  Tutela  et  ratumibus  diflrahendiSy  (which  may  be  urged  againft 
Eleifton's  proces  againft  his  contutors,)  and  if  one  of  them  be  dead,  (as 
in  Mr.  James  Falconer's  cafe,  who  is  conveened  for  his  father  the  War- 
den's malverfations,)  fuch  aftions  de  doh  qwB  foBum  puniunt,  non  damtur 
contra  hceredesy  wher  it  was  not  eftabliihed,  or  Litifcontefted  againft  the 
defunft  in  his  oune  lifetyme,  1.  9»  §  1»  D.  Quod  falfo  tutore  gejlum  e/l. 
(Yet  I  find  Capers,  tho  decerned  to  reftore  Ihips  or  goods  unwarrantably 
feized  on  and  taken,  they  have  releiff  amongs  themfelves,  tho  all  decerned 
inJoHdum :  See  Captain  Smeton  and  Mr.  David  Dewar,  the  advocat's  cafe, 
about  Samuel  Souton's  ihip,  in  my  folio  Manufcript  D,  at  the  25  of  June 
1678,  page  22 :  Item,  the  4^  Manufcript,  A  7)  page  17 :  Item,  Stair's 
Law  Inftitutions,  Title  12,  page  225.) 

5.  Then  the  Lords,  after  debate,  advifed  the  7^^  point  or  article  of  the 
libellf  about  the  profit  they  had  upon  the  exaltation  and  crying  up  of  the 
marks  lately  in  1680 ;  and  fand  for  all  bulzeon,  filver  coyned  or  un- 
coyned,  they  had  lying  befyde  them  in  the  Mint-houfe  at  the  tyme  of  that 
Aft,  ther  was  due  to  the  King  the  8  pennies  they  gained  on  each  mark  of 
it,  and  ordained  them  to  reftore  it ;  and  for  what  bulzeon  they  got  in 
fince  the  (aid  Aft  of  Counfell,  feing  they  gave  the  merchand  55  (hillings 
10  pennies  for  each  unce  of  bulzeon  they  brought  in  formerly,  and  gives 
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him  58  ihillings  8  pennies  fince  that  Aft,  that  they  can  be  countable  to 
the  King  for  no  more  but  the  fumme  of  ,  unlefle  the  King's  Advocat 
can  prove  they  compounded  with  the  merchand  for  lefle  then  the  faid 
58  Ihillings  8  pennies,  and  whateyer  they  got  doune  of  it,  finds  it  belongs 
to  the  King. 

6.  Then  the  King's  Advocat  and  Sir  Patrick  Home  infifted  on  the 
8*  article,  anent  the  melting  doune  of  the  dollars  and  ducatoons,  to  make 
bulzeon  of;  the  Lords,  (notwithftanding  the  249  Aft  15  Parliament, 
Jac.  6,  in  1597,  which  they  fand  in  defuetude  as  to  the  current  coine, 
tho  forrain,)  fand,  that  the  melting  doune  of  dollars  was  unwarrantable 
ai  initio  ;  and  of  ducatoons,  only  fince  they  ware  cryed  up,  as  paffing 
money  in  1680  ;  and  that  the  King  mofl;  have  the  fame  profit  on  them,  as 
he  would  have  had  of  imported  bulzeon,  viz.  the  12  part ;  tho  Lauderdale 
alledged  it  was  only  the  30  part ;  and  found,  that  not  only  the  coyne 
bearing  the  King's  imprefle,  but  that  no  forrain  coyne  that  pafles  as  cur- 
rent, ought  to  be  melted  doune  at  all. 

7.  Then  after  debate  on  the  articles  anent  the  remedies  of  fynefle  and 
weight,  the  Lords  fand  a  grain  above  and  below  the  ftandart  of  weight, 
and  2  grains  above  or  below  11  peimy  fyne,  as  the  ftandart  of  the  intrin- 
fick  value  and  fynefie,  ware  allowed  only  as  a  latitude  to  work  on,  wher 
cafually  they  fell  above  or  under,  becaufe  it  would  be  ane  unfuperable 
labour  to  be  precife  ;  but  fand  them  culpable,  the  Eing's  Advocat  proving 
they  wrought  on  the  remedies  beneath  ftandart,  as  a  conftant  advantage, 
fo  that  when  they  came  to  trone,  or  weigh  a  mark  peice,  if  they  fand  it 
exaft  weight,  they  would  pair,  raze,  and  fcrape  a  grain  of  it,  till  it  came 
to  the  remeid ;  which  fraudulent  praftife  being  proven,  the  Lords  fand 
them  liable  for  reftitution  of  thefle  grains  ;  and  finding  the  article  of  John 
Falconer's  bond  to  Alexander  Maitland  was  made  up  of  thir  remeeds, 
they  refolved  to  confifcat  the  faid  fumme  to  the  King. 

8.  The  King's  Advocat  therafter  infifted  againft  Mr.  James  Falconer, 
that  he,  as  fucceflbr  tttulo  hicrativo  pq/l  conira&um  dehitumj  moft  be  liable 
for  his  father's  part ;  which  he  did  urge  not  only  for  all  deeds  done  by 
his  father  as  Warden,  before  he  gave  him  a  difpofition  to  his  eftate,  but 
even  for  all  deeds  after,  becaufe  he  being  intrufted  by  the  King  with  his 
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money,  he  becomes  debitor  from  his  firft  entry  unto  his  adminiftration 
and  office,  and  any  difpofition  he  make  afterwards  to  his  eldeft  fon  of  his 
eflate,  moft  be  repute  fraudulent,  and  ought  not  to  prejudge  the  King's 
tacite  hypotheck,  till  he  be  payed  of  his  oune,  which  is  agriable  to  law, 
and  the  Filk's  priviledge.  (So  Ant.  Feregrinus  is  clear  in  it,  libro  6  de 
jure  Fifci^  cap.  6  et  7,  pag^  662  et  687,  and  he  cites  laws  for  it.)  Yet  this 
will  exceedingly  mar  commerce  with  fuch  publick  officers,  and  is,  on  the 
matter,  ane  interdyting  of  them. 

9.  Then  he  inlifted  for  the  annuelrents  of  thir  fummes  arifing  from  ther 
delinquency,  and  mora  in  not  paying  in  what  they  ware  owing,  the  Eang*s 
prejudice  refulting  therthro,  and  therfor  annuel  is  due  heir,  nmnine  damni 
et  intereffey  tho  ther  ware  nather  law  nor  paftion  to  infer  annuelrent ;  and 
this  is  alfo  another  priviledge  of  the  Fifcks.  But  ther  are  more  principall 
fummes  decerned  already,  then  all  the  Generall  and  the  other  officers  of 
the  Mint  ther  eftates  are  able  to  pay,  (if  his  Majefty  doe  not  remit  fome- 
what  of  the  rigor ;)  fo  that  they  neid  not  infift  for  annuebents,  unles  it  be 
for  exemple,  and  to  ftrick  terror  in  others ;  and  its  impoffible  that  any 
can  manadge  the  Mint  office,  if  they  be  fo  ftridly  fearched.  But  it  will 
be  the  Earle  of  Stafford's  cafe,  who  was  found  guilty,  yet  with  ^  one  breath 
it  was  declared  it  fliould  not  be  drawen  into  a  preparative. — However,  let 
this  cafe  of  Halton's  ftand  as  a  great  inftance  and  beacon  of  the  flux  and 
inconftancy  of  all  fublunary  greatnes. 

10.  On  the  2^  of  February  1683,  the  Lords  fand  my  Lord  Maitland, 
then  newly  come  home  from  London,  liable  as  conjunft  Generall  with  his 
father,  tho  he  never  meddled ;  becaufe  he  ought  to  have  fupervifed,  and 
his  being  adjoyned  when  he  was  fo  young  as  not  to  be  able  to  officiat,  was 
his  father's  fault. 

Li  this  caufe,  Halton's  too  much  debate  and  oppofition  made  the  de- 
.  creet  the  ftronger ;  and  irritated  the  Chancelor  fo,  that  Halton  having 
taunted  Sir  Patrick  Home  at  the  bar,  he  was  reprooved  for  it,  and  he  was 
advifed  not  to  fay  any  more,  but  to  leive  them  to  do  what  they  pleafed ; 
for  thefle  Lords  (as  Forret,  &c.)  who  fwore  by  him  formerly,  ware  fo 
cowardly  as  not  to  appear  for  him,  but  voted  as  cleverly  againft  him  as 
any.     They  thought  to  have  hooked  him  in  the  debate,  if  Sir  John  Fal- 
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coner  waB  bound  to  releive  him,  and  to  have  freed  Sir  John ;  bat  Halton 
fmelling  it,  declared  he  had  no  proces  of  releiff  againft  him  as  yet,  and 
would  not  infift  now.  It  may  be  doubted,  if  the  Chancelor  or  other 
Lords  who  ware  on  the  firft  oommiffioui  and  had  abready  given  ther 
opinion  ther  againft  him,  might  not  in  law  have  been  declined  as  preju- 
dicaty  and  pre-engadged. — Some  of  the  votes  againft  Halton,  ware  carried 
only  by  the  Extraordinar  Lords.  QtuBritur,  If  fuch  Interlocutors  may 
not  be  fufpefted  as  not  altogither  confonant  to  law,  the  Extraordinars 
not  being  bred  lawyers  ?  In  this  proces,  the  Lords  followed  the  ancient 
fummar  way  of  adviiing  procefles,  by  debating  and  difcuffing  the  rele- 
vancy of  one  point,  before  they  heard  another,  and  removing  the  parties 
prefently,  without  written  informations,  and  giving  them  a  diftinft  Inter- 
locutor on  each  of  them. 

11.  The  Afib  of  litifconteftation  in  this  Mint-caufe  being  extrafted, 
the  Lords,  on  the  20*^  of  February  1683,  appointed  Gaftlehill,  Boyn,  and 
Drumcaime,  to  receave  the  probation,  and  to  perufe  and  prepare  it  to  the 
wholle  Lords,  and  theirin  to  take  the  help  of  Lieutenant  Grenerall  Drum- 
mond,  Gordon  of  Gordonfton,  and  Bailzie  Baird.  •  This  was  thought  od, 
to  adjoyne  afleflbrs  to  the  Lords ;  but  the  matter  was  fomewhat  out  of 
the  road. 

12.  20  Martij  1683. — This  tedious  proces  was  at  laft  advifed  by  the 
Lords ;  and  they  fand  it  proven  by  John  Falconer  Warden  his  depofi- 
tion,  that  ther  was  17,000  ftone  weight  of  copper  coyne,  tho  ther  was  only 
warrant  for  10,000  ftone,  (yet  it  was  objefted,  that  John  immediatly  re- 
traced and  amended  his  depofition,  but  they  would  not  write  it ;  and  that 
he  was  only  te/lisjingulari8j  and  that  it  was  not  tane  in  judicio  crdinario^ 
but  infummario  on  the  King's  commiffion — ^fee  cdibi  of  thb  ;  yet  it  was 
alledged,  that  he  being  a  party,  knew  beft  what  was  coyned ;)  and  &nd, 
that  Halton  had  taken  600  lb.  fterling  from  Sir  John  Falconer,  to  get 
Sir  John's  account  of  bulzeon  paft  and  cleared ;  which  they  decerned 
Halton  to  pay  back  to  the  King  as  caducum^  being  a  bribe,  unles  he  con- 
defchend  on  another  caufe  of  his  giving  him  it :  And  fand  the  fumme 
,they  ware  all  lyable  in  conjun&ion  to  the  Eang,  was  72,000  lb.  fterling, 
for  which  they  decerned  them  all  in  Jblidum.    (  Vide  infra,  the  King's 
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determination  upon  this  decreet,  fent  up  to  him  at  the  tent  day  of  May 
1683  :  it's  page  322.) 

2Q  Jamiarij  1683. — ^Maiflbn,  the  bankrupti  waa  this  day  feized  on  and  No.  890,  §  2, 
imprifonedy  and  his  books,  for  difcovering  the  fraud  againft  Street  and 
Jackfon,  are  fealled  up.     (See  Mackeinzie's  obferves  on  the  Aft  of  Par- 
liament, in  1621,  anent  this  Maiflbn,  and  of  fummar  warranda  to  appro* 
bend  bankrupts.) 

3.  The  Ghancelor  and  Privy  Counfell  granted  the  like  fummar  war- 
rand  fcNT  iecuring  Alexander  Tait  in  Leith,  the  leid  ure  man,  at  the  Lady 
Hopeton's  inftance,  becaufe  he  was  fufpefted  of  going  to  flee,  tho  ther 
waa  no  caption  againft  him  :  fo  he. was. put  under  caution. 

25  Januarij  1683. — Major  James  Wood  in  Edinburgh,  againft  Murray  No.  892, 
of  Dunypace,  or  Spot,  reported  by  Pitmedden.  The  Lords,  before^' 
anfwer,  ordaines  the  parties  proftors  to  condefchend  on  the  parties  com- 
moners at  the  tranlaftion  anent  the  abfolnt  difpoiition  of  the  land  of  Spot 
to  Murray  the  fufpender ;  and  ordains  them  and  the  witnefles  infert  in  the 
difpoiition  to  be  examined  what  was  tra&atum  betuen  the  parties  in  re* 
lation  to  this  matter ;  and  ordains  the  Lord  reporter  to  hear  the  parties 
proftors  upon  tiiis  point,  anent  Wood,  Bifchop  of  Caithnefle's  filling  up  of 
the  blank  in  the  bond ;  as  alfo  recommends  to  him  and  my  Lord  Drum- 
caime  in  the  meantyme  to  indevor  to  fetle  the  parties  :  who  agried  them 
on  a  fumme; — ^It's  not  to  be  prefumed  that  the  Bi£efaop,  by  his  confent  to 
the  2^  difpofition,  deiigned  to  prejudge  himfelfe  and  his  daughter  of  what 
was  formerly  provided  to  him  by  the  former  laird  of  Spot. 

25  Januarij  1683.— At  Privy  Counfell,.  Mr.  John  Hay  of  Woodcock-  No.  893, 

p«  89v« 

daill,  Shireff-depute  of  Lithgow,  is  imprifimed  and  Ihfpended  from  his 
place,  for  his  interfairing,  competing  with,  and  oppofing  the  commiffion 
my  Lord  Lithgow  had  from  the  Counfell,  for  puoifliing  phanaticks. 

2^  Item^  the  Lady  Dundafle's  bill  (de  quo/tq^ra  23  Decembris)  againft 
hir  hn(band-s  friends,  craving  ane  aKment,  was  debate ":  The  Counfell 
fand,  tho  by  the  grandfather's  fetlement  of  the  eftate,  Balph  was  abfolutly 
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put  in  the  difcretion  of  13  freinds,  ather  to  give  him  the  haiU  lifrent,  or 
if  he  mifbehaved,  to  deprive  him  limply  of  fee,  reverfion  or  lifrent ;  yet 
nather  the  goodfire  nor  freinds  could  contra  di&amen  Twitwrm  refafe  him 
ane  aliment,  till  firft  they  had,  by  the  fentence  of  fome  competent  Judge, 
declared  him  unworthy  of  thefle  common  benefits  of  mankind,  (fuch  as 
bread  is,)  and  therfor  they,  for  the  freinds  raflinefle,  decerned  fuch  of 
them  as  fubfcryved  the  difcharge  of  the  reverfion,  and  who  had  abfoludy 
eftabliflied  the  fee  of  the  eftate  in  Walter  the  2"^  brother's  perfon,  with- 
out referving  any  aliment  to  Ralf,  not  yet  found  guilty,  to  pay  the  faid 
aliment  of  100  lb.  fterling  yeirly,  'pro  rata  and  partibus  virilibuSj  amongs 
them ;  and  divides  it  in  3  parts,  viz.,  600  mKs.  to  the  Lady  for  hir  felfe, 
600  mKs.  to  hir  for  hir  children,  and  the  other  600  mKs.  to  the  laid  Balf 
himfelfe,  feing  he  refufed  to  cohabit  with  hir ;  And  allowed  them  ther 
releiff  of  Walter,  on  whom  they  had  fetled  the  fee  of  the  efi;ate  of  Dundas ; 
and  allowed  fuch  of  the  freinds  as  had  not  fubfcryved  the  faid  difcharge 
of  reverfion,  when  they  Ihould  be  charged  on  this  decreet  for  payment  of 
their  proportionall  parts,  to  fufpend  without  caution  or  confignation,  they 
inftruding  ther  hands  is  not  at  the  faid  difcharge.  The  Gounfell  did 
this,  not  only  in  regard  the  freinds  had  contemned  a  prior  order  of 
Counfell,  modifying  to  Balf  a  100  lb.  fterling ;  but  they  alfo  thought 
this  would  be  the  moft  efieftuall  way  to  caufe  the  freinds  (who  had 
feduced  and  drawen  him  away  from  his  wife,  on  pretence  of  hir  un- 
chaftity)  bring  him  back  again,  when  they  fand  ther  plot  of  being  rid 
of  hir  did  not  fucceid ;  or  elfe  force  them  to  raife  a  divorce,  if  they 
could  prove  adultery  on  hir. — This  Interlocutor  was  afterwards  Hop- 
ped, and  referred  to  a  Committee,  who  reftri&ed  the  fumme  to  1200 
mKs.  in  all. 

3^""  Mr.  John  Fhilp,  late  minifter  at  Queanfferry,  is  imprifoned  by  the 
Counfell,  for  treafonable  exprelfions  uttered  by  him  againft  the  King  and 
Duke  of  York,  calling  him  a  Fapift,  and  that  they  intended  to  introduce 
Popery.     (  Vide  infra  more,  page  313.) 

Itenij  Mr.  John  Spreul,  once  a  Clerk  of  Seffion,  is  brought  in  prifoner 
to  Edinburgh,  upon  fufpition  again.  See  him  incarcerat  ytf|>ra  in  May 
1679,  page  69. 
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26  Januarij  1683. — Collonell  James  MeinzieB  is  imprifoned  by  the  ^o-  ^^^ 
Exchequer,  till  here  pay  9000  m£s.  given  him,  in  anno  16  ,  out  of  the 
King's  Treafury,  to  huild  a  fort  at  Innerlochy  againft  the  Highlanders, 
with  the  annuelrents  (ince  the  relait  of  it,  leing  the  fort  was  never  huilt ; 
tho  he  produced  my  Lord  Argile's  refait  of  the  money :  hut  referved 
him  aftion  againft  Argile  and  Lawers  the  other  cautioner  as  accords 
of  the  law. 


27  Januarij  1683. — Sir  John  Harper,  advocat,  is  committed  to  the  No.  895, 
Caftle  of  Edinburgh,  in  refpeft  it  was  deponed  againft  him,  he  had  con- 
verfed  with  one  Laury  a  rebell.  Every  gentleman  gets  not  that  credit  of 
being  font  to  the  Caftle,  but  are  put  in  the  Tolbuith.  This  is  like  the 
old  way  of  charging  men  to  enter  ther  perfons  in  prifon,  luch  a  day. 
QwBfiturj  If  Duke  Hamilton,  Sir  John's  conftituent  in  the  Shireffliip, 
ihould  be  anfwerable  for  his  malverfations  in  that  place  and  capacity  ? 

Their  is  alfo  a  proclamation,  over  the  Croce  of  Edinburgh,  againft 
James  Stewart,  and  fundry  other  fugitive  Scots,  living  in  Holland,  fum* 
mending  them  to  come  home  and  anfwer  within  fixty  dayes ;  and  dif- 
charging  any  to  keip  correfpondence  with  them,  by  letters  or  otherwayes, 
under  the  payne  of  rebellion. 

Eadem  tempore. — The  Hy-Treafurer  emitted  ane  order,  that  whoever  No.  897, 

D   29T. 

had  fignators  of  lands,  efcheats  or  the  like  lying  unpafled,  (which  many 
did,  becaufe  they  would  not  take  the  Declaration  put  to  them,)  if  they 
did  not  come  and  take  them  out,  and  compone  for  them  within  a  moneth, 
they  (hould  be  lacerat  and  deftroyed,  tho  they  ware  even  paft  his  Majeftie's 
Boyall  hand,  or  contained  Novo-damuses ;  which  he  now  refufes  to  accept 
of,  (fo  cautious  is  he,)  without  a  Ipeciall  letter  from  the  King. 

Itern^  At  the  fame  tyme,  the  Exchequer  fets  a  tack,  for  one  year  only, 
of  the  park  of  Halyrudhoufe,  (which,  they  took  from  Sir  James  Hamilton 
and  the  Earle  of  Hadington,  for  refafing  the  Teft,)  to  widow  Todridge, 
for  5000  mks.  by  year ;  which  is  1000  m^s.  more  then  it  payed  formerly. 

31  Januarij  1683. — William  Laury  of  Blaikwood  {de  qttofuprapag.  274)  ^%^^^' 

p.   mot  a 

3f 
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is  brought  upon  the  pannell  at  the  Criminall  Court ;  the  dittay  found  re- 
levant ;  and  his  defences  repelled.  Tho  this  took  up  feverall  dayes  in 
Februar,  yet  as  I  did  in  the  Mint  proces,  fo  heir  I  will  conjoyne  the  wholle 
matter  togither*  His  dittay  ran  on  his  converfing  with  and  refetting 
Bebells  that  had  been  at  Bothuel-bridge,  and  was  founded  on  the  15  Aft 
of  Parliament  in  1449  ;  A&  97  in  1540  ;  and  Aa  144  in  1592.  The  de- 
fences proponed  by  Sir  George  Lockhart  for  him  ware,  that  the  libell  was 
irrelevant  and  inept,  being  generalise  vagusj  et  tncertusj  not  condefchend- 
ing  on  the  particular  tymes  and  places  of  the  converfe,  and  perfons  with 
whom ;  and  cited  legem  3^'  D.  de  accufationibus  exprefly  for  this.  2^  The 
forfaids  Ads  of  Parliament  meant  only  witing  and  wilfull  converfe  with 
and  concealling  of  them  whom  they  knew  to  be  rebells  and  traitors,  and 
who  ware  intercommoned,  (that  being  only  the  badge  by  which  men  ware 
prohibited  and  put  in  mala  fide  to  converfe,  with  them,  as  if  they  ware 
infe&ed  with  the  plague,)  and  that  the  Popes,  by  ther  bulls  and  excom- 
munications, had  put  wholle  kingdoms  under  interdi6U ;  but  ther  ware 
never  fuch  generall  prohibitions  as  thir  allowed  by  any  lawyer,  or  any 
ever  perihued  in  Scotland  upon  fuch  a  head  as  this  before  now  ;  which 
would  reach  all  the  weflxen  ihires,  and  many  ellewheir.  3^  By  the 
29  chapter,  Statut  David  2^  the  refetters  of  male&ftors  cannot  be  per^ 
fliued  till  the  principalis  be  firfl  convift.  For  I  put  the  cafe,  Blaikwood 
fliould  be  now  found  guilty  of  refetting  fuch  a  rebell,  and  afterward,  that 
perfon  (hould  be  tryed  and  found  innocent,  quid  juris  then  ?  the  fentence 
againft  Blaikwood  would  infallibly  be  injuft.  Notwithftanding  of  all 
which,  the  Criminall  Lords  (being  overawed)  did  find  the  dittay  relevant 
to  infer  treafon ;  (tho  the  97  A£b  in  1540  cited,  infli&s  only  confifcation 
of  moveables  and  death,  but  the  2  other  A£ts  are  more  generall ;)  and 
repelled  his  defences  ;  and  found  it  relevant  to  the  Advocat  to  prove  he 
had  converfed  (tho  it  was  proven  he  was  not  heritor,  but  only  tutor  and 
chamberlayne  to  his  grandchild)  with  Bebells,  ather  intercommuned  or 
denunced,  or  nottor,  or  habite  and  repute  fo.  Tho  it  was  offered  to  be 
proven,  that  thefle  called  Bebells,  had  converfed  openly  and  avowedly  in 
all  places,  for  2  years  before,  without  moleftation  from  the  Eang's  forces, 
and  ware  repute  free  liojdges  and  purged.    In  this  caufe  the  King's 


1683.  OF  SCOTISH  AFFAIRS.  411 

Advocat  brought  in  feverall  witnefles  prifoners,  by  a  fquade  of  the  King's 
guard,  which  had  not  been  ufually  praftifed  before. — Tho  this  Interlocutor 
was  of  moft  dangerous  confequence,  yet  it  could  not  have  happened  on 
any  that  was  lefle  regrated,  or  worfe  beloved  then  Blaikwood.  However 
the  Ghancelor  and  Statfmen  have  overruled  the  Judges  to  this  decifion, 
yet  it  is  upon  a  very  politicall  defigne  (as  I  fuppofe) ;  thinking  this  will 
prove  one  of  the  moft  effeftuall  wayes  to  banifh  all  thefle  Rebells  out  of 
Scotland :  for  men  being  thus  frighted  to  converfe  with  them,  they  will 
nather  get  harbory  nor  refett,  which  will  quell  and  clafb  all  future  rifings 
in  armes,  wanting  ihcouradgement,  and  Scotfmen  are  not  govemeable 
without  fuch  ufage,  fo  that  it  may  be  of  great  advantage  for  the  future 
peace  and  tranquillity  of  our  country. 

5^  Fehruarij  1683. — Blaikwood  appeared  in  the  Criminall  Court  again, 
wheir  they  infifted  on  the  grounds  of  his  exculpation,  viz.,  That  he  was 
not  heritor  but  only  tutor  for  his  grandchild,  and  did  not  refide  ordinarly 
in  the  Weft  but  at  Edinburgh,  wher  it  could  not  be  pretended  that  theflb 
perfons  for  whom  he  was  accufed,  ware  nottorly  knowen  to  be  Bebells ; 
that  one  of  them  had  a  pafTe  from  the  King's  Advocat,  whom  he  had  dif- 
mifled  for  lack  of  probation,  and  that  he  had  perfhued  removing  againft 
another  of  thefle  rebells  before  the  Sheriff,  and  had  ejefted  him  out  of 
his  ground ;  which  is  all  that  the  late  Aft  4  Parliament  1681  requires. 
Yet  thir  ware  all  repelled ;  and  the  Juftices  found  he  fhould  have  pre- 
fented  him  to  juftice  as  a  rebell ;  and  the  removing  him  of  the  land  was 
not  enough. 

Then,  on  the  6^  of  Februar,  he  was  again  brought  to  the  pannell,  and 
he  came  in  will,  and  fubmitted  to  the  King.  Theirupon  fome  of  the 
Juftices  ware  font  to  the  Ghancelor  and  fome  of  the  Privy  Gounfell  to 
fee  if  they  needed  lead  probation  againft  him,  lince  he  had  confeft ;  but 
they  ware  appointed  to  doe  it,  to  give  ane  evidence,  that  what  they  had 
alledged  was  not  calumnious ;  wheirupon  the  witnefles  ware  led,  (ther  for- 
mer depofitions  that  had  been  taken  being  firft  brunt  in  the  fyre,  leift  it 
fhould  be  efteemed  a  prsB-ingadgement,)  and  feverall  afts  of  refet  and 
converie  ware  proven  againft  him ;  and  the  Affife  being  inclofed,  re^ 
turned  him  guilty. — I  heard  fome  charge  Sir  Greorge  Lockhart  with  ane 
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omiffion,  in  forgetting  to  propone  on  the  126  Afib  Parliament  12^  James  6^ 
in  1592,  wher  only  denuntiations  at  the  mercat  crofle  wher  parties  dwells, 
puts  the  liedges  in  mala  fide  to  refet,  but  not  a  denuntiation  at  Edin- 
burgh ;  which  was  the  cafe  of  Blaikwood's  rebells ;  for  this  was  a  moft 
important  and  materiall  point. 

7  Fehruarij. — His  fentence  was  pronunced,  viz.,  That  he  ihould  be  taken 
to  the  Crofle  of  Edinburgh,  on  the  28  of  Februar  nixt,  and  his  head  ther 
to  be  fevered  from  his  fhoulders,  and  all  his  lands  and  moveables  to  be 
forfault  to  the  King;  and  his  armes  ware  reverfed  and  tome  at  the 
Crofle  with  found  of  trumpet. — They  gave  him  thir  20  dayes  tyme  to 
apply  to  his  Majefty  for  a  pardon,  if  he  could  Obtain  it :  but  without  re- 
commendations from  our  Court  heir,  he  could  not  exfpeft  to  come  fpeed 
at  London. 

This  feeming  rigorous  procedure  with  Blaikwood,  who  had  been  very 
wary,  cautious,  and  circumfpeft  in  his  walking,  (tho  of  difaffefted  prin- 
ciples,) frighted  and  allarumed  many ;  for  they  confidered,  that  ther  ware 
few  in  the  6  weftren  fliires  but  ware  more  guilty  of  this  fort  of  converfe 
with  thoflie  who  had  been  at  Bothuel-bridge  then  he;  and  now  it  was 
apparent  that  the  Chancelor  and  prefent  Governors  ware  refolved  to  put 
thefle  laws  vigoroufly  to  execution.  And  they  did  not  ftand  to  blame 
Bothes,  Lauderdale,  Halton,  and  the  other  late  Minifters  of  State,  who 
did  not  poize  the  execution  of  the  laws  and  govemement  with  ane  asquall 
hand,  but  fometymes  relaxed  q^nd  flattered  the  Fanaticks,  as  if  they  had 
been  afraid  of  them  ;  clapping  ther  heads  ;  and  at  other  tymes  with  the 
Hyland  hofl,  and  the  Bond  and  lawborrows,  would  not  [only]  perfecute, 
but  even  extirpate  them  : — and  it  had  been  telling  that  country  that  my 
Lord  Stair,  Craigie,  &c.,  had  not  oppofed  the  taking  that  bond  againfl: 
Conventicles  in  1678  ;  for  it  might  have  proven  ane  effeftuall  medium  of 
keeping  the  commonality  in  aw,  ther  mafters  once  being  bound  for  ther 
good  behavior  not  daring  give  them  the  leifl;  connivence.  However,  if 
Blaikwood's  Interlocutor  be  defigned  to  be  made  a  leading  praftique 
againfl:  all  concerned,  the  King  may  get  forfaulted  lands  enough ;  and 
the  Indemnity  in  1679  will  happen  to  doe  more  hurt  then  good  for 
quieting  the  country  ;  fo  that  by  this  Interlocutor  of  Blaikwood's,  ther  is 
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almoft  ane  abfolute  neceffity  of  a  new  Indemnity ;  (which  came  in  Aprill, 
clogged  with  the  Teft,  and  fundrie  other  reftri&ions,  when  the  Circuit 
Court  was  appointed.)  For  that  pardon  coming  fo  fuddenly  after 
Bothuel-bridge  rebellion,  it  took  away  the  terror  and  apprehenfion  of  it, 
fo  that  fcarce.any  ftood  in  aw  to  take  home  thefle  perfons  for  tennents  or 
fervants  who  had  been  at  Bothuel-bridge,  without  examining  more  whither 
they  had  tane  the  bond,  which  was  the  condition  of  that  Indemnity  ;  and 
fo  this  promifcuous  converfe  is  like  to  prove  now  a  great  fnare  ;  and  ther 
are  20,000  men  in  Scotland  ingaged  in  this  guilt  without  any  difloyall 
purpofe,  but  meerly  thro  inadvertency,  and  pitty  and  compaffion  to  thefle 
bodies. 

On  the  8*  of  Februar,  Blaikwood  gave  in  a  petition  to  the  Privy 
Counfell  for  a  recommendation  to  his  Majefty  for  a  remiffion ;  but  it  was 
not  judged  humble  and  fubmiffive  enough,  and  fo  it  got  no  anfwer. 

On  the  12  of  Februar,  the  Marquifle  of  Douglafle  gave  in  a  bill  to  the 
Counfell,  craving  a  prorogation  of  Blaikwood's  tyme  of  execution,  becaufe 
he  had  been  his  Chamberlain  thefle  10  or  12  years  bygane,  and  had  not 
given  him  in  his  accounts,  and  it  would  require  fome  tyme.  The  Lords 
waved  this  bill,  but  ordained  my  Lords  Dundonald  and  Abotfhall  to  take 
a  view  of  the  counts.  Then,  on  a  new  bill  given  in  by  him  on  the  22  of 
Februar,  they  prorogued  and  continued  his  day  to  the  firft  Friday  of 
Aprill;  and  then,  on  ane  new  application,  to  November  1683. 

This  cafe  of  refetting  Rebells  is  much  agitat  by  the  Do&ors,  and  they 
make  reletting  frequentativamj  and  fo  not  a  fingle  aft,  and  ane  abftradting 
them  from  juftice  and  a  concealling  ;  which  is  a  ftep  and  degree  farder 
then  naked  converfe.  See  Jac.  Menochitis  de  Arbitrariis  jtidicum  Qtue/i. 
cq/u  347  et  348,  wher  a  father  receptans  filium  hannitum^  or  one  receptans 
ignaranter  vel  ut  caupo  are  excufed.  /fem,  cqfu  530,  548,  551,  wher  the 
favorers  and  refetters  of  hereticks  are  punifhed. — This  cryme  of  re- 
fetting traitors  hes  been  little  noticed  in  Scotland  as  treafon.  I  find  in 
the  unprinted  Afts  of  Parliament  in  1455,  James  2\  ^^  that  none  refet 
the  Earle  of  Douglas  ;"  and  by  the  laft  printed  Aft  in  1540,  Eang  James 
the  5%  it  gives  a  generall  pardon  to  all  but  them  who  correfponded  with 
the  Earle  of  Angus  and  his  brethren,  only  fince  they  ware  forfaulted 
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and  not  before.  Now  it  was  eafy  to  fhun  the  falling  into  that  cryme, 
being  few  and  eminent  perfons^  not  ane  obfcure  rabble,  as  thofle  manie 
thoufand  rebells  at  Bothuel-bridge  ware ;  and  fince  1540  till  now,  the 
rigorous  perfbueing  of  this  cryme  of  refet  hes  fleiped  till  this  proces : — 
But  reafon  of  State  may  prevaill  over  all  this,  wher  under  the  pretence 
of  ads  of  common  humanitie,  they  fupport  and  keip  life  in  the  rebellion, 
fo  it  cannot  be  extinguiihed  without  punifliing  alL  And  the  crooked  tree 
moft  be  bended  contrare  to  the  other  fide,  to  bring  it  to  a  reftitude,  and 
ubicriminajrequenter  grqffantur^  tunc  exacerbantur  posnce.  But  di/iingue 
temporoj  and  this  cryme  of  refet  is  ather  more  or  lefle  according  as  the 
effefts  and  confequences  of  it  are  more  or  lefle  influentiall  or  pernicious 
to  the  State. 

No.  903,  1  February  1683. — ^At  Privy  Counfell,  John  Black,  tobacco-cutter, 
perfhues  long  William  Johndon,  merchand  in  Edinburgh,  (who  fliortly 
after  this  broke,)  for  wrongous  imprifonment  of  him,  after  he  had  given 
him  a  difcharge  of  the  debt,  and  tearing  the  faid  difcharge  meerly  upon 
the  pretence  that  he  faid  it  was  falfe.  William  alledged  Black  did  raihly 
tear  it  himfelfe.  The  Lords  appointed  a  committee  to  take  a  conjunft 
probation. 

2^'  The  King's  Advocat,  and  Hempfheid  his  depute  in  the  Begality  of 
Dalkeith,  againft  the  Deacons  of  trades  and  ther  eleftors  in  Dalkeith, 
for  accepting,  elefting,  and  exercing,  without  taking  the  Ted,  contrare 
to  the  two  Afts  of  the  late  Parliament  in  1681,  anent  the  Teft,  which 
mentions  brughs  of  BegaUties,  fuch  as  Dalkeith  is,  as  weill  as  brughs 
Boyall ;  tho  they  contended  they  ware  not  oblidged.  The  Lords  fo  far 
tolerated  ther  bygane  error,  as  to  ordain  the  perfliuar  before  anfwer  to 
prove  they  ware  erefted  in  deaconries,  and  incorporat;  and  then  or- 
dained them,  betuixt  and  that  day  8^  dayes,  to  take  the  Tefl,  otherwayes 
to  be  fyned. 

No.  906,      7    Februarij   1683. — Sir   Arthur   Forbes,   Vicount    Granard,    Lady 

p.  301.    ]^0jgaj.et  Hay,  and  the  Lady  Berfoot  [Bearford],  gave  in  a  bill  againft 

George  Seton  of  Barnes,  complaining  he  had  vitiat  a  principall  agree- 
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ment,  or  decreet-arbitrall  paft  betuixt  his  father  and  him  •in  1658,  by 
making  1800,  1600,  and  his  eftate,  this  eftate,  and  adding  the  words 
rents,  which  corrupted  the  fence.  Anfwered,  They  ware  not  vitia- 
tions, but  amendment  infert  in  it  at  the  very  beginning,  by  the  arbi- 
ters. The  Lords  having  coniidered  the  bill  and  anfwers,  they  recom- 
mend to  my  Lord  Eegifter,  and  my  Lord  Reidfurd,  to  hear  the  parties 
anent  the  vitiation  of  the  faid  decreet-arbitrall,  and  upon  the  haill  points 
within  controverted ;  and  for  that  effe€t  grants  warrant  td  the  Comifar 
Clerk  of  Edinburgh,  to  exhibite  and  produce  the  principall  decreet-arbi- 
trall in  quseftion ;  and  to  the  Clerks  of  Seffion,  and  Keepers  of  the  Se- 
gifters  and  Records  to  exhibite  and  produce  before  the  faids  Lords,  any 
grounds  or  warrands,  and  books  that  can  clear  the  wholle  matter :  and 
ordaines  the  faids  Lords  to  make  report.     (  Vide  infra  pag.  319*) 

9  Februarij  1683.— The  bill  of  fufpenfion  prefented  by  the  Baxters  of  No.  908, 
the  Cannogate,  againft  the  Magiftrats  of  Edinburgh,  for  fyning  them  in 
10  lb.  Scots  the  peice,  for  importing  bad,  light,  and  infufficient  bread  on 
the  mercat  dayes  to  Edinburgh,  being  reported  by  Ferret :  the  Lords  fand 
the  Magiftrats  had  power,  not  only  by  the  Afib  of  Privy  Counfell  in  1609» 
and  ther  oune  Aft  in  1649,  but  alfo  by  the  Lords  of  Seflion's  allowance 
and  immemoriall  poiTeiBon,  to  cognofce  and  try  the  weight  and  fufficiency 
of  all  bread,  tho  imported  from  the  Cannogate  or  elfewher,  (tho  in  the 
places  wher  it  was  baken,  they  had  ther  oune  Deaconries,  or  a  different 
^andart  of  weight)  and  fand  they  had  done  no  wrong ;  but  ordained 
them  to  be  fet  at  liberty  out  of  prifon  on  configning  of  the  fynes  in  the 
Clerk  of  Seflion's  hands  ;  and  ordained  4  of  ther  number  to  confer  and 
meet  with  the  Magiftrats  anent  the  regulation  of  the  bread  merkat  in  tyme 
coming,  both  as  to  weight,  fynelTe,  and  price. 

9  Fehruarij  1683. — The  Parliament  which  was  to  have  met  the  15  of  No.  910,  §2, 
March  nixt,  was  prorogued,  by  proclamation  over  the  Crofle,  in  obedience  ^* 
to  a  letter  from  his  Majefty,  to  the  10  of  Jully  nixt. 

12  Febrmrij  1683.— The  probation  led  betuen  Claveris  and  Sir  John  ^^- ^"' 
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Dalrymple,  {videfupra  14  Decembris  1682)  being  ad viied  by  the  Coimfell, 
they  fand,  that  CoUonell  John  Grahame  of  Claverhoufe  had  done  nothing 
but  what  was  very  legall,  and  confonant  to  his  commiffion  and  inftruftions, 
and  the  Chancelor  complimented  him  fo  far,  (tho  iince,  they  have  chanced 
to  differ,)  that  they  wondred  that  he,  not  being  a  lawyer,  had  walked  fo 
warily  in  fo  irregular  a  country  ;  (for  he  afcryyed  the  reduftion  of  the 
Weft  to  a  peaceable  conformity  and  reformation,  to  himfelfe ;)  and  therfor 
the  Chancelor  gave  him  the  Counfell's  thanks  for  his  incouradgement ; 
and  fand  that  Sir  John  Dalrymple,  tho  a  lawyer  and  Bailzie  of  the  re- 
gality of  Glenluce,  had  exceeded  his  bounds,  and  had  weakned  the  hands 
of  his  Majefties  authority,  and  the  Counfell's,  and  ther  commiffions,  and 
interfaired  with  them ;  and  therfor  they  declared  the  faid  Sir  John  to 
lofe  his  faid  heretable  Bailzeary  during  his  lifetyme,  and  to  pay  500  lb. 
fterling  of  fyne,  and  to  enter  that  night  in  prifon  in  the  Caftle  of  Edin- 
burgh, to  ly  ther,  not  only  till  he  pay  it,  but  during  the  Counfell's 
pleafure.     Some  ware  for  a  1000  lb.  fterling  fyne.     The  confult  of  the 
Privy  caball,  (viz.,  Chancelor,  &c.,)  thought  this  rigor  abfolutly  neceflar 
to  difcouradge  all  from  topping  or  oppofing  ther  military  Commiffions 
they  (hall  ifliie  out.     (See  more,  page  306,  infra.) 

No.  912,  13  February  1683.— The  proces  betuixt  Sir  William  Ker,  and  Sir 
William  Bennet  of  Grubet,  and  Charles  Murray  of  Hadden,  and  others, 
anent  the  debaitable  lands  on  the  borders  betuen  Scotland  and  England, 
being  advifed,  the  Lords  fand,  the  Eang  and  Sir  William  Ker,  his  donator, 
had  the  right  of  property  ;  but  that  prsefcription  might  alfo  run  againft 
his  Majefty,  and  therfor  fand,  that  the  neighbouring  gentlemen  having 
conterminous  and  adjacent  lands,  might  prsefcryve,  by  40  years  poffeffion, 
a  right  of  commonty,  and  a  fervitude  of  pafturage,  throw  the  famen. 

No.  915,  14  Fehruarij  1683. — The  fliips  called  the  Patience  and  Falmtree,  {de 
quibusjupra  pag.  274,)  are  decided  to  be  free,  in  favors  of  the  ftrangers, 
and  the  Capers  made  liable  for  reftitution,  each  of  them  injblidum.  John 
Inglis,  who  manadged  all  this  affair  for  the  ftrangers,  and  fought  to  eat  it 
all  up  with  exorbitant  accounts  of  expenfes,  threatned  he  would  exa&  it 
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of  Bailzie  Baird,  one  of  the  defenders,  and  leive  him  to  feek  his  propor- 
tionall  relei£P  from  the  Earl  of  Hadinton,  as  reprefenting  Rothes^  the 
Earl  of  Lauderdale,  Sir  James  Stanfield,  &c. 

13, 14,  &  15  dayes  ofFebruar  1683. — Thir  dayes  ware  fpent  in  advifing  No.  916, 
that  tedious  improhation  of  Sir  Robert  Murraye's  againft  Richard  Murray  ^' 
of  Brughton,  {videfuprapag.  184,  etfeq.)  of  the  deeds  of  leafe  and  releafe  of 
the  Earle  of  Annandale's  eftate  in  Ireland ;  and  the  Lords  fand  them  falfe 
and  feinzied  ;  and  the  fentence  was  pronunced  on  the  15  day.  Brughton 
gave  in  declinators^  [1**]  Againft  the  Marquis  of  AthoU,  as  having  right 
to  a  part  of  the  Irifh  lands,  which  was  the  fubjeft  matter  of  the  contro- 
verfy :  he  declined  himfelfe ;  but  to  fhew  he  would  take  no  advantage 
of  Sir  Robert  Murray,  he  brought  in  the  difpoiition,  and  teared  it  before 
the  Lords ;  but  I  hear,  within  8  dayes  after,  it  was  renewed  to  him  by 
Sir  Robert  Murray.  2^*  Againft  Drumcaim,  as  one  who  had  agented 
the  affair  for  Sir  Robert,  before  he  was  a  Lord.  And  3^  Againft  Nairn, 
becaufe  he  had  exprefled  himfelfe  partially  againft  Brughton,  in  faying, 
Hares  fliould  have  fair  hunting,  but  wolves  may  be  killed  any  way.  The 
Lords  refiifed  the  declinators  againft  them. 

2.  The  Treafurer  and  other  Lords,  to  the  number  of  5  or  6,  who  ware 
Brughton's  friends,  deiigned  only  to  have  the  deeds  found  [imjprobative 
and  null,  on  thir  2  accounts,  1"^  This  would  have  falved  Brughton's  repu- 
tation, and  falved  him  from  any  hazard  or  punifhment.  2"^  Such  a 
decreet  as  that  would  not  have  been  regarded  in  Ireland ;  which  they 
would  have  looked  on  as  only  null  for  want  of  formalities  or  folemnities 
required  by  the  Scots  Law,  fuch  as  the  wryter's  name,  &c.,  nowayes 
founded  on  the  jtts  gentium  ubique  receptum  ;  but  being  found  falfe,  that 
is  a  vice  which  is  regarded  per  totum  arbem. 

Some  affirmed,  this  was  a  dangerous  decifion,  to  find  a  writ  null  upon 
extrinfick  probation  of  being  alibi^  &c.,  wher  the  2  inftrumentary  wit- 
nefles  infert  did  abyde  at  the  wryts,  as  true  and  reall  deeds  which 
they  faw  Annandale  fubfcryve  :  only  the  hazard  of  the  preparative  was 
the  lefle  in  this,  that  thefle  2  witnefles,  Maclellan  and  Hounam,  ware 
gravati  et  peffimte  famcB ;  and  no  cafe  will  readily  occur  again  with  all 

So 
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Brugbton's  circumftanceB ;  and  fo  it  needs  not  be  a  precedent,  or  leading 
cafe.  But  tbis  teaches  us,  great  held  fhould  be  taken  to  get  and  adbibit 
famous  boned  witnefles  to  writs  of  importsmce.  2^  It  was  tbougbt  arbi- 
trary to  find  tbe  indireft  articles  of  falfebood  proven  beir ;  it  being  evident 
tber  was  not  one  of  tbem  fullie  proven  by  2  concurring  witnefles.  But  it 
was  anfwered,  Tber  being  ^Jemiplena  probatio  by  one  witneffe,  or  mo 
upon  bearfay,  in  every  one  of  tbem,  &c.,  tbefle  imperfed  probations  being 
conjoyned,  tbey  migbt  amount  to  a  conviftion  for  fatiffying  tbe  Judge's 
mind  tbat  the  deed  was  falfe. 

Tbe  2'  point  tbe  Lords  advifed,  If  tbir  deeds  fhould  be  lacerat,  can- 
celled, and  deftroyed,  tbey  being  now  found  falfe.  Sir  6.  Lockbart,  for 
Brugbton,  jalledged  many  peeple  in  Ireland  had  got  fubalteme  rights, 
who  not  being  called  nor  heard,  the  evident  could  not  be  tome :  yet 
tbefle  rights,  refoluto  jure  dantisy  mod  fall  in  confequence.  Some  of  the 
Lords  thought  they  fhould,  by  a  letter,  acquaint  tbe  Irifh  Judges  with  it 
firfl ;  but  it  was  carried,  tbey  fhould  be  clipped  and  tome  whenever  tbe 
decreet  fhould  be  extrafted.  Then  3"**  The  King's  Advocat  urged,  that 
the  Lords  might  remit  him  to  the  Criminall  Court,  to  be  punifhed  capi- 
tally as  a  falfary ;  and  that  they  might  prefently  fecure  his  perfon  in 
prifon  till  that  tryall,  for  he  bad  tbe  confidence  to  be  going  publickly  up 
and  doune  the  ftreets,  after  tbey  had  found  it  falfe.  The  Lords  thinking 
they  had  gone  a  great  enough  lenth  already,  and  to  give  him  a  fair 
opportunity  and  occafion  to  efcape,  they  refufed  to  remit  or  fecure  him  ; 
but  allowed  the  Advocat  bimfelfe,  if  he  pleafed,  to  infifl  againfl  him 
criminally,  and  to  lead  what  probation  he  thinks  fit :  but  if  tber  decreet 
do  not  bear  that  it  remits  him,  it  will  not  be  probatio  probata  to  the  Affife. 
The  reafons  of  this  ware,  1"^  It  was  not  proven  that  he  was  tbe  fabricator 
bimfelfe,  but  only  that  he  was  in  the  other  roume  when  it's  faid  to  have  been 
fubfcry ved ;  and  fo  he  is  only  airt  and  part  in  ufing  it :  (yet  fee  Aft  22, 
Parliament  1621.)  2^*  The  deeds  ware  not  found  falfe  on  tbe  direft  man- 
ner of  improbation,  but  only  upon  indireft  articles  conjoyned  and  accumulat 
together  ;  which  at  heft  is  but  a  prefumptive  and  illative  probation  ;  and 
it  ware  very  hard,  upon  fuch  prefumptions,  to  take  away  a  man's  life. — 
Dury,  on  the  14  day  of  July  1638,  Dumbar,  &c.,  tells  us,  the  Lords  in 
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fuch  cales  ufe  to  punifh  the  falfaries  themfelves,  poma  arhUrariaj  by 
banifhment,  ftigmatizing  them,  fetting  them  on  the  pillory,  infamy,  &c., 
without  remitting  them  to  the  JufticeB :  yet  I  find  Kennedy,  in  1663, 
hanged  for  wifehood,  upon  a  decreet  of  the  Lords,  upon  a  very  weak  and 
prefumptive  probation.     (  Vide  infra  more  of  this,  29  Martij  1683.) 

2**-  (15  Fehruarij  1683.) — Sir  John  Dalrymple  and  Sir  John  Harper 
have  both  bills  in  to  the  Secret  Gounfell  for  ther  liberation,  but  they  are 
waved  and  delayed. 

16  Fehruarij  1683. — At  Exchequer,  Sir  Alexander  Morifon  of  Prefton-  No.  918, 
grange,  having  right  from  the  Earle  of  Louthian  to  a  part  of  the  ereftion  ^'  ^^^' 
of  the  Abbacy  of  Newbotle,  is  perfhued  for  the  few-dueties  of  his  oune 
lands  poflefled  by  him  in  property,  which  they  ware  in  ufe  to  pay  to  the 
Abbacy  in  the  tyme  of  Popery,  before  the  annexation  of  Eirk-lands  to  the 
Croun,  and  the  ereftion  theirof  in  a  temporall  Lordfliip.  Anfwered,  That 
the  14  Aft  of  the  Parliament  held  in  1633,  making  the  King  fuperior  of 
all  Eirk-lands,  in  compenfation  and  reward  to  them  who  had  voluntarly 
furrendred  ther  fuperiorities  of  ther  kirk  lands  to  the  King,  they  got  a 
right  to  the  few-duties  of  all  the  valTalls,  ay  till  thefle  few  forms  ware 
redeimed  by  payment  of  1000  mKs.  the  chalder ;  and  it  ware  abfurd  he 
fhould  have  right  to  the  few-dueties  of  other  waflals'  lands,  and  not  have 
right  to  retain  his  oune  few-duties  of  the  lands  he  poflelt  in  property 
himfelfe,  efpeciaUy  feing  he  was  infeft  by  the  King,  upon  a  charter  bear- 
ing a  blanch  duety ;  and  which  was  no  Isefion  nor  diminution  to  the  Croun 
revenue,  feing  they  may  redeem  when  they  will ;  and  by  confuiion  the 
fuperiority  and  property  was  confolidated.  The  Eang's  Advocat  opponed 
the  faid  Aft  in  1633,  wher  the  Lords  of  ereftion  are  appointed  to  pay  the 
fame  few-dueties  for  ther  properties  that  thefle  Eirk-lands  payed  before 
the  Reformation. 

2.  On  the  23  of  Februar  1683  this  was  decided,  and  found  they  could 
not  retain  ther  oune  few-dueties,  but  they  behooved  to  pay  them  in  to 
the  Exchequer,  which  will  be  about  200  lb.  Scots  by  year  to  Prefton- 
grange ;  but  he  was  not  much  concerned  how  it  went ;  becaufe  he  had 
reall  warrandice  in  the  Lordihip  of  Newbotle  to  recur  upon.     This  Inter- 
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locutor  concerns  many,  and  particularly  Panmuir,  for  Arbroath  Abbacy ; 
and  my  Lord  Torphichen,  whofle  Temple-lands  they  inclined  to  find  to  be 
of  the  nature  of  other  Eirk-lands,  and  in  the  lame  cafe  ;  (yet  fee  the  con- 
trare  of  this  in  the  Lawyers  ther  receaved  opinion,  in  my  fummary  com- 
pend  I  have  befyde  me  of  Bengeus  and  Finfonius,  ther  Tra&at.  de  Benefidjs 
Ecclefiqjlicis ;)  but  the  Exchequer  waved  the  decifion  of  it  at  this  tjrme. 

No.  919,       Eodem  die. — At  Exchequer,  the  Marquis  of  Athol,  Yice-Admirall,  had 

^'  a  competition  for  the  affife-herring  of  the  Ifles,  formerly  belonging  to  the 

Earle  of  Argile,  and  now  clamed  by  Stuart,  Shireff  of  Bute,  as  having  a 

tack  theirof  from  Argile  cled  with  pofleffion,  before  the  cryme  for  which 

he  was  forfaulted ;  but  it  was  contended  it  belonged  to  the  Hy  Admirall. 

No.  922,  19  February  1683. — At  Criminall  Court,  one  Meinzies  is  pannelled 
for  converfing  with  rebells,  and  it  being  proven  againft  him,  (by  the  mif- 
manadgment  of  Sir  D.  Thoirs,  his  advocat,  as  was  reported,)  that  he  had 
coUefted  contribution  money  for  thefle  rebells  in  the  Weil,  and  diftri- 
buted  it ;  and  that  he  had  receaved  letters  from  Balfour  of  Einloch,  one 
of  the  Archbifchop  of  St.  Andrews's  murderers  :  The  Juftices  condemned 
him  to  be  hanged :  but  it  afterwards  appearing  thir  witnefles  ware  in- 
famous, and  that  they  had  fwome  largely,  and  was  delated  by  one  who 
was  owing  him  money  ;  the  Privy  *Counfell  repreived  him. 

No.  924,     20  February  1683. — Sir  John  Dalrymple  {de  quofupra  pag.  302)  is 

^'       '    this  day  liberat  from  prifon  by  the  Counfell  on  paying  his  fyne,  Hew 

Wallace,  calhkeeper,  having  reported  his  difcharge,  and  upon  a  bill  to 

the  Counfell  relating  the  fentence,  and  acknowledging  his  raihnefle,  and 

craving  the  Secret  Counfell  pardon. 

No.  925,     21  February  1683. —  Aikman  Lady  Rtcairley,  as  executrix 

to  hir  hufband,  contra  the  Earle  of  Hadington,  for  ane  account  of  writings 
and  depurfements  for  the  late  Chancelor  Rothes,  which  Hadinton  had  fub- 
fcry ved  with  this  condition,  ^^  K  the  articles  ware  juft  ;*'  and  Ihee  offering 
to  inftruft  them  by  produfition  of  Pitcairlie's  count  book,  wher  they  ware 
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all  ftandiBg  unfcored.  The  Lords,  on  Forret*s  report,  fand  the  Earless 
fubfcription  not  obligatory,  unlefle  they  otherwayes  proved  the  wrytings 
and  depurfements ;  which  they  allowed  hir  to  doe,  by  thefle  that  ware  Mr. 
J.  Bayne  of  Fitcairlie*8  fervants  at  the  lyme. 

21  Februarij  1683.— Earle  of  Leven  and  Mr.  Francis  Montgommery,  No.  926, 

p.  306* 

(fee  ^emfupra  page  288,)  who  craved  all  the  bygane  rents  and  move- 
ables of  the  Gountefle  of  Leven,  as  falling  under  his  jtis  mariti^  and  that 
without  being  liable  for  the  debt  which  was  not  eftablifhed  againft  him, 
nor  the  fecurity  renued  during  the  ftanding  of  the  marriage 

Then  for  the  Jewells,  it  was  alledged  by  Leven,  They  fell  not  under  the 
jus  mariti,  but  that  each  of  them  being  a  feparat  fpecies  or  kind,  they  befell 
as  airfhip  to  him  as  air.  2^  For  the  great  Jewell,  called  the  Jewell  of  the 
family,  gifted  to  Alexander  Lefly,  firft  Earle  of  Leven,  (when  a  Generall 
in  Grermany,)  by  Guftavus  Adolphus,  King  of  Sweden,  it  was  not  only 
airihip,  but  by  his  teftament,  he  had  prohibited  to  alienat  it  extra  famir 
liamy  but  to  remain  as  the  Jewell  of  the  Houfe. 

Anfwered  for  Mr.  Francis,  That  in  all  the  rolls  of  the  Comifariot's  air- 
ihip moveable  goods,  none  of  them  mentioned  Jewells ;  and  the  reafon  was 
this,  becaufe  the  relift  got  them  alwayes  as  hir  joca/  a  and  paraphernaluiy 
2^  This  is  but  a  ntcdum  prceceptum  de  nan  alienandoj  which  does  not 
impede  tranfmiffion,  without  ther  ware  a  penalty,  which  is  not  heir. 
This  fubtilty  (which  I  am  fure  Earle  Alexander  never  dreamed  of)  is 
founded  in  L.  38,  §  4,  et  I  93,  D.  de  Legatis,  3**^ 

2.  This  great  caufe  was  advifed  on  the  27  of  Februar  1683,  and  the 
Lords  fand,  That  the  contraft  of  marriage  betuen  Mr.  Francis  and  his 
lady  could  not  be  quarrelled  on  that  pretence,  that  the  lady  was  then 

minor.* Mr.  Francis  declined  Colinton,  on  the 

late  Aft  of  Parliament  1681,  againft  unckles  in  affinity  to  be  Judges,  as 
Weill  as  in  confanguinity ;  for  my  Lord  Melvill*s  mother  was  the  prefent 
Lady  Colinton's  iifter,  and  fo  he  is  hufband  to  Leven's  grand-aunt. 
But  Tarbet,  Glerk-Begifter,  fat,  becaufe  he  is  only  coufin-german. 

^  [Bee  the  printed  Decisions,  ?ol.  i.  p.  220^  for  a  full  report  of  this  case.^ 
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3.  The  words  of  this  Interlocutor,  as  it  was  dictated  to  the  Clerk  of  the 
proceflTe,  ware,  **  The  Lords  finds,  That  the  great  Jewell,  gifted  by  the 
King  of  Sweden,  muft  belong  to  the  family  ;  and  that  this  Jewell  is  the 
airfhip  Jewell ;  and  that  the  reft  of  the  Jewells  are  not  airfliip  moTeables ; 
and  that  the  Countefle  might  difpofe  on  thefle  Jewells  as  being  parapher- 
naiia  on  deathbed,  in  prejudice  of  the  air*s  releiff  againft  thefle  jeweDs ; 
and  finds  that  the  air  cannot  be  prejudged  of  his  releiff  by  the  difcharge 
and  difpofition  given  by  hir  on  deathbed,  and  that  the  Countefle  hir 
oath  ratifieing  the  fame  is  perfonall,  and  cannot  prejudge  the  Earle  of 
Leven  hir  air  of  his  releiff  againft  the  lame  ;  and  finds  that  the^^  nuxrt/t 
is  not  burdenable  with  the  wife's  debts,  but  only  Jiibfidictriej  as  a  remedium 
extraardinarium  after  difcuflion  of  the  wife's  hssretable  and  moveable 
eftate,  introduced  in  favors  of  creditors,  that  they  may  not  be  lofers ;  and 
finds  that  Bfr.  Francis  Montgomry  moft  have  the  moveables  purchafled 
with  the  10,000  lb.  not  to  be  counted  in  the  executry,  and  that  the  Earle 
of  Leven  ought  to  be  free  of  the  10,000  lb.  appointed  and  allowed  by  the 
faid  contraft  for  buying  of  moveables  and  furniture ;  and  finds  that  the 
Countefle,  albeit  a  minor,  might  give  a  competent  provifion  to  hir  huf- 
band  for  his  lifrent  ufe,  and  might  tran&ft  the  courtefy  ;  and  alfo  finds 
the  provifion  in  favors  of  Mr.  Francis  in  the  contradl  of  marriage  was  not 
exorbitant,  and  therfor  they  fuftained  the  lame. 

No.  927,  22  Fehruarij  1683. — In  the  fpulzie  of  the  teinds  of  Innerkeithing,  per- 
Ihued  by  the  Earle  of  Tuedale  againft  the  Earle  of  Lauderdale ;  the  Lords, 
on  Pitmedden's  report,  before  anfwer  to  the  nullities  objefted  againft  the 
tack  given  in  1641,  to  the  Earle  of  Dumferling  of  the  lordfhip  of  Dum- 
fermeling,  as  fet  of  the  annext  property,  without  a  diflblution  prsavious ; 
ordained  Tuedale  and  the  defander  to  count  and  reckon  if  Tuedale  was 
payed  of  the  fummes  for  which  he  and  his  father  was  ingaged,  as  cautioner 
for  the  late  Earle  of  Dumferling.  This  was  to  bring  in  my  Lord  Dumfer- 
ling*s  dame,  who  is  now  in  court  by  marrieng  Marquis  Huntlie*s  lifter. 

No.  92d,     Eodem  die. — Mr.  John  Strauchan,  minifter,  and  Sir  Alexander  Forbes 
p.  «08.    ^j.  Xolquhon's  caufe  being  reported  by  Kemnay,  the  Lords  fand  Sir  A. 
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Forbes  had  loft  the  caufe,  in  regard  pendente  lite  he  had  beat  the  per- 
(huar ;  tho  the  beating  arofe  on  another  quarreU,  and  not  upon  that  proces ; 
having  only  forced  him  to  obey  a  caption  againft  him,  by  keeping  him  on 
horfeback  ;  and  that  be  had  already  payed  10,000  mks.  of  fyne  impofed 
upon  him  by  the  Privy  Counfell  for  that  fame  fault,  wheirof  the  faid 
Minifter  had  gotten  500  mks.  for  his  expences ;  and  pama  non  debent 
acerbe  bis  exigi ;  and  they  being  both  poenall,  non  debent  circa  idem 
objeBum  concurrere ;  and  that  the  libell  was  for  vicarage  teinds,  which 
in  the  wholle  ware  not  worth  1000  mks.,  yet  he  had  libelled  9000  mks. 
The  Lords  repelled  all  this,  and  decerned  for  the  wholle. 

22  February  1683. — Sir  Patrick  Threipland  having   conveened  at  No.  932, 
Privy  Counfell,  one  Lundy  and  Glafle,  the  late  Provefts  of  Perth,  for  ^' 
calumniating  him,  and  for  ther  malverfations.    It  was  alledged,  It  was  res 
hoiSenus  judicata.     The  Lords  ordained  the  former  fentence  to  be  pro- 
duced, that  they  might  coniider  how  far  it  was  judged  already. 

2*^"^  Blaikwood  is  repreeved  2  moneths  farder. 

3***^  Meinzies  (de  qtw  fupra  19  Februar)  is  recommended  to  the  King 
for  a  pardon. 

23  February  1683. — His  Majeftie's  Advocates  Declarator  of  Recogni-  No.  933, 
tion  againft  the  creditors  of  Urquhart  of  Cromarty,  was  this  day  advifed,  ^* 

and  decided.  The  Lords  finds  as  to  the  firft  point,  That  alienations,  tho 
without  confent  of  the  fuperior,  yet  if  they  be  confirmed  before  the  major 
part  be  annailzied,  can  nather  recognofce  themfelves,  nor  come  in  com- 
puto  to  make  recognition  as  to  any  other  lands.  As  to  the  2^  point,  finds 
the  confirmations  after  the  major  part  is  alienat,  and  before  the  gift  of 
recognition,  does  fecure  themfelves,  but  moft  come  in  compute  to  make 
up  the  major  part  for  the  recognofcing  of  what  is  not  confirmed.  As  to 
the  3^  the  Lords  finds  the  Novo*damu8  does  fo  fecure  againft  the  recogni- 
tion, that  all  the  alienations  before  the  Novo-damus  cannot  come  in  com- 
puto  to  make  up  the  ground  of  the  recognition.  As  to  the  4\  the  Lords 
finds,  notwithftanding  of  the  infeftments,  wheirupon  recognition  is  craved, 
be  likewayes  in  lands  of  different  holdings,  as  holding  few  or  blench,  and 
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belonging  to  different  heritors,  yet  they  moft  be  confidered  as  a  ground 
of  recognition  quoad  valorem  of  the  wholle  fummes  wheirupon  the  infeft- 
ment  was  taken,  without  refpeft  to  the  releiff  which  may  be  expefted  out 
of  thefle  other  lands.  As  to  the  b\  the  Lords  repells  the  alledgeance, 
that  the  infeftments  ware  in  trufl  as  it's  condefchended  on,  viz.,  that  they 
ware  in  the  vaflall's  charter-kifl,  and  that  he  retained  the  poiTeffion ;  ex- 
cept the  vaiTall's  fraud  and  dole  ware  inftrufted,  or  that  the  gift  ware  to 
the  vaflall's  behooff.  To  the  &\  the  Lords  repells  the  alledgeance  founded 
upon  the  refignation  made  by  old  Cromarty  in  favors  of  his  fone,  albeit 
bearing  a  confirmation  in  what  relates  to  rights  made  to  the  vaflall,  and 
not  to  rights  made  be  the  vaflaUs.  T'  The  Lords  repells  the  alledgeance 
founded  on  the  inhibitions  prior  to  fome  of  the  grounds  of  the  recogni- 
tion. 8"^'  They  find  the  infeftments  that  ware  hahili  modo  extinguilhed 
before  the  concurfe  of  the  major  part  alienate  cannot  come  in  computo. 
9'"  They  find  that  feafines  intrinfically  null  are  not  to  be  refpefted  as  a 
ground  of  recognition  :  but  I  think  not — regiflration  of  the  feafin  within 
60  dayes  is  not  fuch  ane  intrinfick  nullity. 

This,  with  John  Hay  of  Muirie's  cafe,^  clears  many  debates  that  arofe 
on  Recognitions.  But  the  4^  and  5^  articles  of  this  Literlocutor  ware 
much  complained  of  as  hard  and  great  ftreatches  of  this  odious  cafualty 
of  recognition.  The  4^  becaufe  if  the  infeftment  be  alfo  furth  of  blench 
and  few  lands,  why  (hould  it  be  all  caft  on  upon  the  waird  lands :  only 
they  fay  the  YsSMUfedt  omne  quod  inje  eratj  by  giving  it  alfo  out  of  the 
waird  lands,  and  that  it  is  likewayes  out  of  others,  does  not  diminifh 
the  vaflall's  ingratitude  and  contempt  of  his  fuperior.  The  5^  was 
grudged  at,  feing  ther  can  not  be  a  more  pregnant  qualification  of  a  truft 
and  a  conveyance  than  to  find  a  right  in  a  debitor's  charter-kifl;,  which 
prefumes  it  payed  and  retired,  or  led  to  his  behooff,  unlefle  another  way 
quomodo  it  came  ther,  by  borrowing  or  ftealling  it,  &c.,  can  be  conde- 
fchended on,  as  in  Ferguffon  and  Seton  of  Carrifton's  cafe  in  1678. 


^  [The  several  entries  in  FoantaiDhall's  Manuscript,  respecting  this  case  of  Hay  of  Murie,  are 
given  in  the  printed  Decisions,  vol.  i.  pp.  119,  122,  131,  168,  225,  230,  248,  and  301,  during  an 
interval  of  4  years,  from  27th  November  1680,  to  14th  August  1684.] 
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24  Ft^nvarij  1683. — ^At  night,  by  order  from  the  Ghancelor,  Mr.  No.  935, 

p.  310. 

Robert  Blaikwood  younger^  merchand  in  Edinburgh,  was,  upon  ihe^ 
delation  of  Cunyghame  of  Montgrenan,  and  Jofias  Johnfton,  imprilbned, 
as  if  he  had  receaved  letters  from  the  Wett  country  people,  when  in  armes 
at  Bothuel-bridge«  and  keeped  correfpondence  with  them  in  Holland,  and 
remitted  them  bills.  And  one  Hew  Cunyghame,  feized  on  for  the  fame 
caufe,  was  put  under  caution. 

And  on  the  26  of  Februar,  the  Privy  Gounfell  met  anent  it,  and  about 
a  field  conventicle  lately  held  at  Drumclog,  near  Loudon  hill. 

Primo  Martij  1683. — ^At  Privy  Gounfell,  ther  are  feme  letters  from  the  No.  939, 
King.  !••  One  to  the  Seffion,  anent  ther  Commiffion  for  Argile's  for- 
faultor,  fufpending  and  retracing  what  was  given  to  Argile's  children,  till 
they  produce  the  charter-kift,  to  fecure  the  Ghancelor  or  others  that  (hall 
get  of  his  land ;  and  till  they  reproduce  fome  armes  he  borrowed  from 
the  publick  ;  and  ordains  the  charter-kift  when  produced,  and  Inneraray 
Gaftle,  and  the  armes  ther,  to  be  fecured ;  and  declares  he  is  refolved  to 
provide  for  Lome,  &c.,  another  way. 

2^  A  letter  to  the  Juftice  Gourt,  thanking  them  for  ther  pains  they 
had  taken  in  convi£ting  William  Laury  of  Blaikwood,  for  his  counte- 
nancing of  rebells,  and  approving  of  what  they  had  done  againft  him. 

3^'  A  letter  anent  one  (fuppofed  to  be  the  Bifchop  of  Edinburgh)  who 
had  undertaken  to  wryt  his  Majeftie's  Father's  life,  and  for  his  incouradge- 
ment,  he  is  promifed  a  reward. 

6  Martij  1683. — The  Earle  of  Lauderdale  gave  in  a  bill  to  the  Lords,  No.  94i, 
craving  that  they  might  allow  the  Lyon  Eing-at-armes  to  grant  fome 
allowance  in  the  funerall  pomp  of  the  Duke  of  Lauderdale,  notwith- 
ftanding  of  the  reftriftions  in  the  late  A,&,  of  Parliament  in  1681,  in 
regard  he  had  been  oft  his  Majeftie's  Gommiffioner,  and  borne  the 
greateft  chara6ters  and  imployes  of  a  fubjeft ;  at  leift  that  they  would  ex- 
plain the  laid  Aft  of  Parliament,  which  was  confufed  and  unclear.  The 
Lords  referred  it  to  the  Privy  Gounfell ;  but  thought  they  could  not  dif- 
penfe  with  the  Aft  of  Parliament 

3h 
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No.  943,     8  Marty  1683 The  dyet  for  the  Lady  Stairs  appearance  heing  this 

day,  fhee  gave  in  a  bill,  promifing  to  leave  orderly  and  regularly  in  tyme 
coming  ;  and  deiiring  they  might  paflTe  hir  bygane  faults  in  abfenting  hir- 
felfe  from  the  church,  or  in  being  prelent  at  conventicles ;  and  that  (hee 
would  plead  nothing  on  the  informality  of  hir  citation,  fhee  being  cited 
on  60  dayes,  as  fiirth  of  the  country,  wheiras  fhee  was  all  the  whille 
within  it.  The  Lords  of  Privy  Gounfell  ordained  hir  to  be  cited  of  new 
again. 

No.  954,  13  &  14  Martij  1683. — Sir  John  Seton  of  Garmilton,  and  Sir  Robert 
^'  '  Sinclar  of  Steviufon.  The  Lords  fand  6ar[m]ilton  could  have  no  other 
fervitude  on  Stevinfon's  land  for  his  milne  damme,  fave  what  hes  been  in 
pofleffion  of,  and  aflbilzied  Stevinfon  from  dammages :  this  having  been 
done  in  the  afternoon  in  the  Ghancelor*s  abfence,  he  was  diflatiffyed 
theirwith.     (See  more,  infra  pag.  320,  at  the  30  of  March  1683.) 

No.  955,  Eodem  14  Martij  1683. — ^Ludovick  Spence  againft  Sir  William  Sharp 
^'  '  and  Mr.  James  Scot,  Shireff-Clerk  of  Edinburgh,  reported  by  Colinton ; 
the  Lords  aflbilzied  Mr.  James  Scot,  as  not  being  debitor  to  Sir  Francis 
Ruthven,  but  to  the  King's  Majefly  and  his  Gafhkeeper,  as  to  that  fyne 
impofed  on  Sir  Patrick  Hepburne  of  Black  CafUe,  for  harboring  Mr. 
Gabriel  Semple,  ane  phanatick  minifter,  and  which  was  gifted  to  Sir 
Francis :  And  alfo  aflbilzied  Sir  William  Sharp,  he  being  countable  onlie 
to  the  King  and  the  Lords  of  the  Treafury  for  that  money ;  tho  it  was 
alledged,  from  Damhouderij  praxis  CrimincUisj  cap.  83,  that  militare 
Jlipendium^  efpecially  fuch  donatives  as  thir,  ware  arreifl;able,  and  not  of 
an  alimentary  nature. 


No^  957,      16  Martij  1683. — ^Mr.  James  Pilans's  bill  againft  Sir  James  Turner 
{de  quofupra  pag.  283,  etjeq.)  wi 
hsered  to  ther  former  Literlocutor. 


(de  quofupra  pag.  283,  etfeq.)  was  this  day  refufed,  and  the  Lords  ad 


No.  961,      16  Martij  1683. — At  Privy  CounfeU,  George  Gordon,  bailzie  to  Irving 
^'      '    of  Drum,  perftiues  RoflTe  younger  of  Auchloflan  for  oppreflion  and  vio- 
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lence.  Alledged,  He  being  one  of  the  Hyland  Jufticiary,  required  his 
concurrence  to  apprehend  a  nottor  theiff.  The  libell  was  admitted  to 
probation. 

2^  The  Earle  of  Eincam's  [Kincardine's]  creditors  gets  his  charter- 
kift  fequeftrat,  and  depoiitat  in  the  Lords  of  Seffion's  cuftody. 

3tto.  -^^  John  Philp  (de  quo  Jupra  page  297)  is  this  day  fyned  in 
2000  lb.  fterling,  or  36,000  mKs.,  for  calling  the  Duke  of  York  "  A  bloody 
tyrant ;''  and  is  fent  to  the  BafTe  till  he  pay  it ;  and  to  lay  ther  even  after 
the  payment  of  it,  during  the  Counfeirs  pleafure  :  And  the  Lords  de- 
clared, if  he  had  not  once  been  a  Minifter,  they  would  have  remitted  him 
to  the  CriminaU  Court  for  his  life ;  as  alfo  they  recommended  to  him 
more  fobriety,  and  to  forbear  drinking,  (for  it  was  in  cups,  and  his  com- 
potores  delated  him  ;)  and  certified  him,  if  he  did  not  pay  it,  or  give  fuf- 
ficient  fecurity  and  aflignations  to  bonds,  within  15  dayes,  they  would 
ordaine  the  King's  Advocat  to  perfliue  him  criminally ;  and  declared 
him  infamous,  and  never  capable  of  preaching  heirafter.  This  was  a  deep 
fyne  ;  but  he  made  no  ufe  of  the  ellate  God  had  given  him. 

In  the  aftion  perlhued  by  Robert  Hamilton  of  Prefmennan,  as  coUeftor  Xo.  962, 
to  the  Lords  of  the  Seffion  of  ther  rents  and  taxation,  againfl  the  Vicount  P*  ^^*' 
of  Oxenfurd,  it  being  advifed,  the  Lords  aifoilzied  Oxford,  in  refpeft  of 
the  difcharge  given  to  his  father  by  the  Lords  of  Seffion ;  and  fand  no  cir- 
cumvention ;  (it  ware  a  Ihame  to  confefTe  the  Lords  had  been  cheated  ;) 
and  that  Mr.  Bobert  Hodge  and  the  other  fub-coUedors  being  put  in  by 
the  Lords,  and  not  by  him,  he  was  not  liable  for  them  ;  (yet  vide  Jupra 
Halton's  cafe  of  the  Mint,  20  Januar  1683,  page  293 ;)  but  in  regard 
ther  was  ane  error  in  calculo  of  1000  lb.  and  600  lb.  Scots  founded  on, 
they  referred  it  to  my  Lord  Fitmedden,  to  calculat  and  difcufle  it ;  and 
fand  the  defender's  father  might  retain  of  ther  rents  his  oune  15^  part,  as 
one  of  the  Lords  of  the  Seffion,  thofle  years  that  he  and  others  ware  put 
out  de  faBo  (and  not  dejure)  by  the  ufurpers  betuen  1651  and  1660,  tho 
he  did  not  ferve  for  it.  This  Seffion  it  was  obfervcd,  that  the  Ghancelor 
and  Lords  of  the  Seffion  clenged  ther  hands  of  many  caufes  that  had 
long  depended,  as  Brughton's  falfehood  and  this,  which  Stairs  would 
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never  decide  ;  and  now  in  odium  of  him,  the  Lords  determines  agahift 
themfelves. 

No.  967,     20'Martij  1683 At  Privy  CounfeU,  John  Meiming,  fa&or  at  Rotter- 

dam,  heing  one  of  them  that  was  cited  among  the  fugitive  Scots  ther  to 
appear,  gave  in  a  hill,  with  a  recommendation  of  him,  in  Latin,  from  the 
States  of  Rotterdam,  that  he  was  none  of  the  countenancers  of  the  late 
Archhiihop  of  St.  Andrew*s  murderers.  The  Privy  Counfell  appointed 
the  Eang's  Advocat  to  draw  ane  anfwer  for  them  in  Latin,  telling,  that  at 
their  deiire  they  had  difcharged  him  of  the  ediftall  citation  given  him  at 
the  mercat  crofTe  of  Edinburgh,  and  pear  and  fhore  of  Leith,  in  refpeft 
fundry  merchands  in  Edinburgh  ware  ready  to  declare  and  atteft  his 
loyalty.     (  Vide  infra  2*  ApriU.) 

No.  968,  20  Martij  1683. — Grahame  Bifchop  of  the  Ifles  againft  Mr.  John 
^'  '  Stewart  of  Afcog,  Advocat.  The  Lords  fand  the  Bifchop  hath  right  to 
the  rentall  bolls  conforme  to  the  firft  aflUmption  ;  and  tho  the  tack  be  in 
1606,  when  Bifchops  ware,  by  Aft  of  Parliament  then  ftanding,  allowed 
to  fet  long  tacks,  yet  being  after  the  Aft  of  Parliament  in  1585,  difcharg- 
ing  any  converfion  of  viftuall  unto  money,  they  find  the  Church  Isfed  by 
the  finalnes  of  the  price  in  the  converfion,  and  therfor  reduces  the  tack. 
This  is  a  leading  cafe,  and  opens  the  door  to  the  reduftion  of  many  fuch 
tacks.  (See  my  4*^  Manufcript,  marked  A.  7,  page  61.)  The  Bifchops 
are  now  talking,  that  when  the  Parliament  fhall  fit,  they  would  have  ane 
Aft  of  Parliament,  binding  them  up,  that  they  may  not  fet  tacks  of  ther 
teynds  for  l9  years,  (to  wrong  the  nixt  fucceflbr,)  but  only  during  ther 
lifetjnnes  as  other  inferior  clergymen  doe,  that  thefTe  cafualities  may  not 
be  forfl;alled,  and  given  away  from  the  nixt  incumbent  who  may  not  out- 
live the  expiration  of  that  tack  fet  by  his  predeceflbr :  but  at  this  rate 
few  would  take  tacks  from  them ;  at  leift  would  give  them  little  or  no- 
thing for  greflums  and  entries  of  fo  uncertain  a  tack.  However,  ere  long 
the  tacks  of  many  teynds  will  fall  throw  Scotland,  tho  fet  for  many 
19  years  before  the  reftraining  Aft  in  1617,  and  then  they  will  ather 
[fall]  in  the  hands  of  the  kirkmen,  or  of  the  Titulars  and  Lords  of  erec- 
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tioB.     (See  the  folio  Law  Manufcript  A.  7,  Julij  1677,  Sheill,  minifter  at 
Preftonhaugh,  againft  Sir  Andrew  Bamfay  and  others,  folio  292.) 

Sir  G.  Lockhart  exclamed  mach  againft  this  decifion.  Thir  long  tacks 
of  teinds  ware  invented,  becaufe  teinds,  after  the  Lateran  Counfell,  might 
not  be  perpetually  given  away  in  feu,  as  being  jrwm  yam  et  divini;  and 
it's  wondered,  how  the  laymen  confented  to  the  abridging  the  clergie's 
illimited  power  in  fetting  fuch  tacks. 

20  &  21  Maritj  1683.— Kennedy  of  Collain  and  Broun  of  Thomiedyks  No.  969, 
are  imprifoned  for  fighting  togither  in  the  Parliament  Cloffe.     (See  infra 
page  319.) 

22  Martij  1683.— The  Earle  of  Tuedale  charger  againft  the  tennents  No.  975, 

p.  316. 

of  Pinky,  reported  by  Boyne ;  the  Lords  finds  the  letters  orderly  pro- 
ceeded, and  fuftains  the  Comifars  of  Edinburgh's  decreet  in  refpe6t  of  the 
probation,  and  the  [17^]  Aft  of  Parliament  in  1633,  modifieng  the  teind  to 
the  5^  part;  (yet  that  Aft  was  mainly  for  heritors  and  titulars,  and  not  for 
mafters  and  tennents  ;)  and  tho  they  ware  really  damnified  by  that  low 
valuation,  (the  4*  part  being  the  true  intrinfick  value,)  yet  they  had  ane 
eafe  by  the  overrunning  of  the  mettage  of  ther  aikers,  and  ware  free  of  the 
expence  they  would  have  been  put  to  of  leading  away  ther  oune  teind. 

Eodem  die. — The  Earle  of  Tuedale,  Lord  and  Lady  Yefter's  exhibition  No.  976, 

p.  316. 

ad  deliberandum  againft  the  Dutchefle  of  Lauderdale  and  the  Earle 
theirof,  being  reported  by  ,  the  Lords  fand  the  Duke  of 

Lauderdale's  tailzies  (tho  no  infeftment  be  yet  taken  theiron)  fufficient  to 
exclude  any  farder  produftion  for  infpeftion ;  as  alfo  that  the  faid  late 
Duke's  difpofition  of  Leidington,  &c.,  to  the  Dutchefle,  cuts  of  the  Lady 
Tefter's  title  of  appearand  air  of  line  to  hir  father,  or  of  calling  for  any 
farder  produftion  quoad  thefle  lands  ;  and  for  hir  renunciation,  if  it  was 
generall  of  hir  very  hability  and  capacity  to  fucceid,  of  the  Jpes  Juccef- 
JioniSy  then  fand  it  debarred  hir  from  perfliuing  ad  deliberandum;  but  if 
it  related  to  the  Jewells  or  other  particulars  only,  then  fand  it  did  not 
exclude  hir  from  this  aftion. 
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No.  978,     22   Martij  1683. — At   Privy    CounfeU,    Auchloflan    {de   quo     upra 
P'  ^^^'   pag.  313,  in  fine)  is  aflbUzied  from  the  libell ;  but  ordaiBed  to  pay  the 
perfhuar's  witneffes'  expences ;  which  was  thought  a  fomewhat  ftrange 
inconfiftency. 

2'^''*  Mr.  James  Cunyghame,  wryter,  being  perlhued  by  the  Lady 

for  a  ryot,  the  Lords  fand,  he  had  lawfully  poinded  them,  yet 
ordained  him  to  rellore  them  as  hir  habiliments :  the  2  parts  of  this 
Interloquitor  was  alfo  judged  contradiftory. 

No.  979,      Eodem  die. — ^Dunfermeling  and  Calander's   cafe   debated  at  Seffion 
^'  upon  the  debts  Calander  gave  in  to  diminifli  and  abate  the  conqueft 

proven ;  {vide  Jupra  pag.  252  ;)  and  Glorat*s  debt  was  refufed  to  be 
allowed,  becaufe  they  wanted  the  bond,  tho  they  produced  a  comprifing 
led  on  it,  with  a  reniintiation  of  it,  which  they  (with  Dumfermeling's 
moyen  by  Huntly  now  his  brother-in-law)  would  not  fuftain  as  a  fuf- 
ficient  probation,  but  adhaered  to  ther  former  Interlocutor,  which  was 
very  hard. 

No.  980,     22  Martij  1683. — At  Privy  Counfell,  Blaikwood's  day  of  execution  is 
P-  ^^^'    continued  till  the  24  of  November ;  and  Wilky,  Comifar  of  Lanrick,  is 
liberat. 

2*"*  Sir  James  Cockbume  perfliues  one  Ancrum,  a  fewer  of  his  in 
Dunce,  for  vitiating  a  charter,  and  razing  out  a  claufe  adjefted  to  it  by 
way  of  poftfcript,  excepting  the  property  of  a  yeard  out  of  it,  which 
yeard  had  been  infert  in  the  body  of  the  charter  ;  and  he  had  fcraped  it 
of  the  parchment  with  a  knife.  The  Counfell,  tho  it  was  a  cheat,  yet 
referred  it  to  the  Seffion,  becaufe  it  concerned  the  tryall  of  a  falfehood  in 
point  of  property.  Ancrum  alledged,  Cockbume  had  homologat  that 
charter  and  his  right  to  the  yeard,  by  difcharging  the  few  duety  of  the 
yeard.  The  Lords  ordained  him,  before  anfwer,  to  produce  thefle  dif- 
charges.     (  Vide  more,  infra  pag.  320.) 

No.  985,      27  Martij  1683. — One  Maxwell,  bailzie  in  Faiflay,  is  perihued  for 
^'      '    ufing  and  producing  a  falfe  proteftion,  as  if  it  ware  under  the  King 
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and  the  Earle  of  Murraye's  hand.  He  pretended  he  gave  in  to  the 
Clerks  of  the  Gounfell  a  true  proteftion,  and  that  feme  had  ahftrafted 
it,  and  given  him  back  this  prote£tion ;  but  the  witnefles  deponed  the 
clear  contrarie. 

28  Martij  1683. — [James]  Laury,   the  nottar  and  proftor-fifcall  in  No.  988, 
Lanrick,  (who  efcaped  out  of  the  hands  of  the  fojors  guarding  him  to  the 
Criminall  Court,  but  was  retaken,)  is  fentenced  to  be  hanged  on  the  4^  of 
Aprill ;  for  he  was  forfaulted  already  in  abfence,  in  March  1681,  for 
being  with  the  rebells  at  Bothuel-bridge  :  but  in  regard  he  offered  him- 

felfe  ready  to  make  all  fubmiflTe  acknowledgement  of  the  Government, 
they  repreeved  him  to  the  [3*]  day  of  November  nixt. 

29  Martij  1683. — Sir  Robert  Murray  {vide  fupra  pag.  303)  gives  in  a  No.  989, 
bill  to  the  Lords  craving,  that  in  regard  the  Judges  in  Ireland  did  not  ^' 
refpeft  decreets  written  on  paper  without  fealls,  that  they  would  allow 

his  decreet  againft  Brughton  to  be  drawen  up  upon  parchment,  and  the 
leall  of  the  CoUedge  of  Juftice  appended  theirto,  and  to  be  abbreviated, 
that  one  fkin  might  hold  it.  The  Lords  refufed  to  abridge  it;  but 
appointed  it  to  be  written  in  parchment  by  way  of  book,  and  ther  feall 
appended  to  it. 

29  Martij  1683. — At  Privy  Counfell,  Mr.  Irving,  minifler  at  Inner-  No.  991, 
keithing,  and  Mr.  Napier,  perlhue  Stuart  of  Roflyth,  Ferguflbn,  ^* 

bailzie  ther,  and  Mr.  Malcolme  Moulin,  fcoolmafler  ther,  for  extorting 
the  fubfcription  of  wryts  from  ane  old  woman  ther,  called  Drummond, 
when  (hee  was  dying ;  and  for  imprifoning  the  Minifter,  who  had  become 
cautioner  in  a  lawborrows ;  and  for  fundry  other  ryots.  The  libell  is 
admitted  to  probation.     (  Vide  infra  12  Aprilis.) 

2^'  Thomiedykes  perfhues  CoUain  (de  quo  fupra  pag.  315)  for  affault- 
ing  and  wounding  him,  and  referred  it  to  his  oath.  It  was  remitted  to  a 
committee,  who  fetled  the  parties  ;  and  this  will  move  the  Privy  Counfell 
to  deall  more  gently  with  them,  in  inflifting  the  vindiSia  puhlica  upon 
them. 
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3**^-  The  Earle  of  Winton  and  Lady  Camwath  perfhue  Barbara  Burnet, 
Doftor  Levifton's  relift,  for  delivery  of  ther  papers  lying  in  his  hands. 
The  Lords  fand  they  would  be  fparing  to  force  exhibitions  ther ;  but 
would  remit  them  to  the  Judge  Ordinar :  yet  they  ordained  it  in  this 
cafe,  in  refpeft  of  the  circumftances,  that  the  Doftor  had  been  the  Earless 
fervant,  and  had  a  great  truft  of  his  papers,  and  dyed  by  a  fudden  and 
unexpefted  event,  (being  drowned  in  York's  Ihipwreck,  May  1682,)  ere 
he  could  ord^r  them ;  and  therfor  ordained  the  whoUe  papers  to  be  pro- 
duced and  inventared,  as  weell  the  Doftor's  as  the  Earle's,  and  that  upon 
oath,  before  Lundy  and  Abotlhall ;  and  referved  all  defences  againft 
delivery,  ather  upon  debts  owing  to  the  Doftor,  or  otherwayes. 

No.  992,  30  Martij  1683. — Vicount  Granard,  Lady  Log)',  and  Lady  Berfoot, 
^'  '  againft  George  Seton  of  Bams,  being  advifed  by  the  Lords,  they  fand, 
{vide  thir  parties  ^Mprfl  ^og*.  301,)  by  the  wrytes  produced,  the  depofition 
of  Mr.  Robert  Hodge  of  Waft  Gladfmuir,  the  arbiter  and  wryter  of  the 
minut  of  the  decreet  arbitrall,  and  the  comi&rs,  ther  clerks  and  fervants, 
and  particularly  by  the  oaths  of  Home  and  Sandy,  that  the  faid  decreet  at 
the  beginning  hes  borne  his  ejlatey  and  is  iince  made  this  eftate,  by 
adding  the  letter  t  to  his  in  2  places  of  it,  wheir  Sir  John  Seton  his  father 
is  impowered  to  difpofe  upon  the  reft  of  his  eft;ate ;  and  that  it  hes  no  other 
vitiation  in  it,  and  that  it  appears  that  Bams,  nather  by  himfelfe  nor 
others,  had  any  acceffion  theirto.  Barns  in  this  proces,  to  blunt  Lady 
Margaret  Hay,  his  ftepmother's  proces  by  the  popilh  priefts,  agreed  with 
hir  ;  yet  the  ennemies  he  left  behind  prevailled  this  far,  as  we  have  feen, 
which  they  fought  to  counterballance  and  enervat  Bams's  fuit  he  had 
commenced  in  Ireland,  for  feme  lands  ther  belonging  to  his  father,  wher 
they  made  ufe  of  the  forfaid  decreet  arbitrall  as  a  renuntiation  of  all  he 
had  to  crave,  fave  the  lands  of  Bams. 

No.  993,      30  Martij  1683. — Bailzie  of  Torwoodhead  againft  Hew  Wallace  and 
P-^^^*    Edward  Ruthven.     (Vide  fupra  pag.  281.)     The  Lords  repones  Tor- 
woodhead as  the  nixt  air  of  tailzie  to  umquhile  James  Lord  Forrefter, 
into  the  pofleflion  of  the  houfe,  yeards,  and  parks  of  Corftorphin,  but 
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prejudice  of  Hew  Wallace's  compriiings  theirof ;  which  are  referved  as 
accords  till  count  and  reckoning. 

Eodem  30  Martij  1683. — At  Exchequer,  Captain  Thomas  Hamilton,  No.  996, 
merchand  in  Edinburgh,  perfhues  Fleeming,  Dick,  and  the  other  Magif- 
trats  theirof,  to  produce  ther  books  and  Treafurer's  accounts  upon  oath, 
that  the  Hy  Treafurer  may  fee  if  they  have  applyed  the  patrimonie  and 
common  good  of  the  brugh  to  neceflary  and  profitable  ufes.     The  Magif- 
trats,  and  Sir  James  Rocheid  ther  Clerk,  being  ftartled  at  this,  they  raife 
the  like  fummons  againft  Sir  Andrew  Ramfay,  and  all  that  had  borne 
office  in  Edinburgh  (ince  1653.     After  great  heat  betuen  the  Chancelor 
and  Treafurer,  the  Exchequer  refufed  to  fuftain  proces  at  privat  bur- 
gefles'  inftance,  (fo  as  to  make  it  aS:io  vere  popularise)  that  looking  too 
popular  and  democratick,  like  Thomas  Anello   in   Naples,    or  Count 
Tekely's  mutinie  now  in  Hungary  ;  but  fand,  by  the  36  Aft  of  the  Par- 
liament held  in  1491}  James  4*,  and  Aft  25,  James  5\  in  1535,  the  Hy 
Treafurer,  (as  come  in  place  of  the  old  Chamberlain  and  his  Aire,)  may 
call  any  brugh  to  ane  account  how  they  fpend  ther  common  good  ;  and 
therfor  ordained  the  Magiflrats,  againft  the  9^  of  April  nixt,  to  exhibite 
and  produce  before  him  ther  books,  and  he  would  inlpeft  them,  and  take 
notice  of  any  helps  or  informations  Ihould  be  given  him  by  citizens  or 
others  theirupon  ;  and  fuftained  this  fummonds,  at  leift  as  ane  intimation 
by  the  inhabitants  to  the  Magiftrats,  to  fatiffy  them  how  they  have  im- 
ployed  fo  waft  a  yeirlie  common  good,  conforme  to  the  words  of  the  faid 
25*  Aft.     But  it  was  urged,  for  privat  men  to  perfhue  fuch  aftions,  was 
to  allow  them  to  perfhue  Officers  of  State,  which  is  mali  exempli;  (fee  the 
popular  aftion  perfhued  againft  Abotfhall  in  1673,  in  the  Manufcript  A. 
folio  166,  &c.,  vhi  multa  pulchra  de  Syndicata  ;)  and  Sir  John  Dalrymple 
was  lately  threatned  with  a  perfhuit  of  perjurie,  that  having  fworne  the 
Tefl;,  yet  he  ftill  offered  to  medle  in  matters  of  State,  by  attempting  to 
accufe  Claveris  of  exafting  free  quarters ;  that  only  belonging  to  the  King 
and  his  Minifters  to  quarrell ;  and  it  was  not  thought  fit  to  difcouradge  all 
taking  of  money  frojDi  brughs  for  doing  them  good  offices.     Tet,  in  1664, 
I  find  Mr.  Patrick  Oliphant  was  allowed  to  accufe  Sir  John  Fletcher, 

3i 
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King's  Advocat.  This  proces  was  deiigned  to  expifcat  what  brybes  had 
been  given  to  Minifters  of  State,  or  the  Duchefle  of  Lauderdale,  or 
others,  which  the  Treafurer  called  The  myflery  of  iniquity,  which  be- 
hooved to  be  difcovered.  (  Vide  infra  pag.  329,  anent  the  new  Magif- 
trats  of  Edinburgh  ;  and  Manufcript,  A.  13,  page  83,  at  Aprill  1684.) 

No.  997,  Eodem  30  Martij  1683, — Garmilton  and  Stevinfon.  (  Vide  fupra 
pag.  312.)  The  Chancelor  caufed  the  Lords  alter  ther  Interlocutor,  and 
find  Stevinfon  lyable  to  refound  and  make  up  6armilton*s  dammage, 
that  the  water  ran  not  towards  his  milne  as  it  was  wont  to  doe ;  tho  all 
the  fervitude  that  Stevinfon  owed  him  in  law  was  only  a  nuda  patientia 
throw  his  ground ;  and  that  the  channell  of  the  water  was  diverted  cqfu 
and  by  fpeet,  without  any  faft  or  deed  on  Stevinfon's  part,  and  could  not 
be  returned  to  its  former  channell. 

No.  998,  2  Aprilis  1683. — ^At  the  Criminall  Court,  Robert  Hamilton,  (Prefton's 
brother,)  generall  to  the  Whigs,  Balfour  of  Kinloch,  and  other  fugitives 
living  in  Rotterdam,  cited  to  appear  in  60  dayes,  (Jupra  pag.  297,)  are 
forfaulted  in  abfence.  James  Stewart,  advocat,  and  others,  are  denunced 
fugitives  only.     And  quoad  a  3'  fort  of  them,  the  dyet  is  continued. 

No.  999,     3  Aprilis  1683. — ^At  Privy  Counfell,  Ancrum  (de  quo  Jupra  pag.  317)  is 
^'  ^^^'   fyned  in  100  lb.  fterling  for  vitiating  Cockbume's  charter.    For  the  Seffion 
having  tryed  the  cheat,  referred  the  puniihment  back  to  the  Counfell. 

No.  1000,     7  Aprilis  1683. — Argyle's  creditors  are  ranked  by  the  Lords,  by  vertue 
^*  of  the  King's  Gommiffion  to  them  {vide  fupra  of  this,  page  310  :  /fern, 

infra  in  September  1683,  page  330)  to  that  effed.  The  Hofpitalls  of 
Heriot  in  Edinburgh  and  of  Stirling,  are  placed  l"*-  locoy  for  both  ther 
principall  fummes  and  annuelrents  ;  fuch  creditors  as  ather  have  fuffered, 
or  been  eminent,  for  ther  loyalty,  are  ranked  2"^  /oco,  and  they  get  ther 
principall  fummes ;  and  the  reft  3^  locOj  for  the  halfe  of  ther  principall 
fummes,  and  no  more  ;  and  this  to  be  payed  out  of  his  lands  when  fold  ; 
and  in  the  meantyme,  by  the  Chamberlain's  uplifters  of  the  rent. 
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.  9  Aprilis  1683— At  the  Criminal  Court,  Mr.  John  Somervell,  minifter  ^o-  looi. 
at  Cramond,  perfhues  a  woman  for  defamation  of  him,  in  affirming  before 
the  Prefbytrie,  that  when  £hee  was  his  fervant,  he  had  5  or  6  feverall 
tymes  attempted  to  debauch  hir,  and  ly  with  hir,  and  told  hir  that  he 
knew  it  was  not  fuch  a  fin  as  it  was  called ;  but  ftiee  had  alwayes  re- 
iifted  him.     The  dyet  continued. 

10  Aprilis  1683.— At  Privy  Counfell,  ther  is  a  letter  from  the  King,  No.  1002, 
procured  by  the  Chancelor,  that  Mr.  George  Bannerman,  Advocat,  be 
adjoyned  as  his  Majeftie's  Solicitor  with  Sir  William  Purves;  tho  Sir 
William's  gift  boor  to  Sir  William  and  his  fone,  and  the  longeft  liver  of 
them  two ;  and  he  adhsered  to  his  right,  and  the  Treafurer  fyded  him. 

2^  Another  letter,  That  Caftlehill  be  one  of  the  Criminall  Lords,  in 
place  of  my  Lord  Nairne,  whom  the  King  thought  fit  to  excufe,  in  refpeft 
of  his  infirmity  and  age.  This  provoked  the  old  man  to  refleft,  that  when 
he  was  lying  in  the  Tower  for  the  King,  Caftlehill  was  then  one  of  Oliver 
Cromvell's  pages  and  fervants.  And  Nairne  dyed  within  6  weeks  after 
this. — Caftlehill  had  been  one  of  the  Juftices  before,  but  was  deprived  in 
November  1678,  upon  a  caprice  of  my  Lord  Lauderdale,  who  faid,  Caftle- 
hill could  hang  none  without  ther  oune  confent ;  and  Harcous  was  then, 
by  the  Duchefle,  put  in  in  his  place. 

3**"*  The  King's  letter  was  red  about  the  Circuit,  and  the  Indemnity  to 
thofle  commons  that  would  take  the  Teft,  (which  fee  in  print ;)  and  theiron 
Sir  Jo[hn]  Harper  and  Mr.  Jo[hn]  Meinzies  ware  releafed  on  caution  of 
1000  lb.  fterling  to  appear  when  called. 

4***-  A  new  commiffion  to  the  Hy-Treafurer  to  manadge  all  the  Excife 
of  Scotland,  at  his  pleafure,  and  to  take  the  profit  theirof  (if  their  be  any) 
above  the  40,000  lb.  fterling  per  annum  due  to  the  King,  and  the  par- 
ticular quota  and  proportion  of  it  due  furth  of  every  fhire,  as  it  is 
adjufted  and  laid  on  by  the  [14^]  A&  of  Parliament  in  1661,  and  apply  the 
excrefce  to  the  King's  ufe ;  this  will  make  it  far  exceed  the  40,000  lb. 
fterling  per  annum. — James  Hamilton  and  the  brewars'  proces  (Jupra 
page  263)  againft  Sir  James  Dick,  Magnus  Prince,  and  the  tackfmen  of 
the  Excife  of  Edinburgh,  and  his  offering  to  prove  what  exorbitant 
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gamers  they  ware  by  it,  gave  rife  to  demand  this  warrand  and  com- 
mifiion  from  the  King;  but  otherwayes,  it  is  ane  arbitrary  incroatch- 
ment  upon  the  peeple,  contrare  to  ther  defigne  in  giving  the  faid  Excife ; 
but  thia  now  fhould  free  the  Commiffioners  of  Excife  from  being  fubfi- 
diarie  bound  as  to  fuch  fhires  and  brughs  which  the  King  and  his 
Treafurer  fhall  aflume  in  his  oune  hand,  and  fet  to  tackfmen  or  col- 
leftors. 

5.  Notwithftauding  the  oppofition  the  Toune  of  Edinburgh  made  to 
this,  yet  on  the  12  of  Aprill  1683,  this  CommiflSon  was  paft  in  Exchequer, 
impowering  the  Treafurer  and  Treafurer-Depute  wher,  in  any  fhires  or 
brughs  in  Scotland,  advantage  hes  been  made  (above  the  quota  eftab- 
lifhed)  in  ferming  the  Excife,  and  allowing  them  to  aflume  thefle  brughs 
and  fhires,  and  to  annex  that  profit  to  the  King's  Treafury,  (they  think- 
ing it  as  rationall,  fince  the  people  payed  it,  that  the  King  fhould  get  it, 
as  to  fee  it  pocketed  by  private  men ;  but  the  true  way  was  to  have  made 
the  cafe  accrefce  to  the  people,)  and  particularly  the  Toune  of  Edin- 
burgh ;  (for  in  many  places  ther  is  deficiency  and  lofle  made  up  by  a 
cefle  on  the  land-rent,  ther  is  fo  far  from  being  any  excrefce ;)  and 
appoints  the  Excife  and  impofition  to  be  fet  by  his  Treafurer  joyntly 
with  that  of  Mid  and  Eifl  Lothian,  (for  by  a  bond  of  union  they  are 
conjoyned,  and  if  it  ware  broke,  Eift  Lothian's  Excife  and  brewing 
would  fall  exceedingly  fhort,  but  is  made  up  by  the  triple  conjundion,) 
they  paying  in  to  the  Toune  of  Edinburgh  the  tack-duety  they  have  been 
in  ufe  to  get  for  it  thefle  years  bygane,  viz.,  ;  fo  that  if  ther 

be  any  profit  to  be  made  above  that  tack-duety,  that  the  fame  may  come 
in  to  his  Majeftie's  ufe.  And  accordingly  Hew  Wallace,  cafhkeeper,  in- 
timated it  to  the  Magiflrats  of  Edinburgh,  by  way  of  inftrument,  that  the 
Treafurer  defignedHo  aflume  ther  Excife  and  impofition,  and  required 
them  to  concurre ;  which  they  at  firfl;  refufed,  but  at  lafl  yeelded  to  ratify 
the  tack  of  it  he  had  fet  to  Sir  John  Young  of  Leny.  This  was  lookt 
upon  as  a  great  inverflon  and  innovation  of  that  eftabliihment  of  the  Ex- 
cife, made  by  the  14  Ad  of  Parliament  in  1661,  and  the  [12^]  Aft  anent 
the  Cuftomes  and  Excife  in  the  Parliament  1669 ;  fo  that  by  this,  the 
King,  who  only  formerly  had  a  grant  from  the  Parliament  of  ane  annuity 
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out  of  the  Excile  of  40,000  lb.  fterling  by  year,  may  make  60,000  lb. 
fterling  per  annum  of  it,  which  is  an  indireft  impofing  and  leavieng  of 
money  without  authority  of  Parliament ;  and  tho  the  King  now  feizes  on 
it  as  iit&tnrw  ccuiticum  et  nuUius^  yet  the  eafe  and  abatement  fliould  in  law 
redound  to  the  Brewars  ;  fo  that  if  one  mark  per  boll  fhould  compleitly 
make  up  the  King's  quota  of  40,000  lb.  fterling,  their  fhould  be  no  more 
exafted :  But  the  Hy-Treafurer  and  our  other  Statefmen  are  refolved  to 
make  up  a  ftock  of  money,  to  forward  the  Duke  of  York's  affairs,  when 
he  fhall  fiicceid  to  the  croun. 

6.  And  upon  confidering  the  [8*^]  Aft  of  Parliament  in  1681,  it  occurs, 
that  the  continuation  given  ther  of  the  Excife  for  5  years  to  the  King's 
fucceflbr,  is  not  of  the  40,000  lb.  fterling  by  year,  but  feemes  to  be  of  the 
2  marks  per  boll,  and  the  haill  Excife  of  the  brewing  of  the  kingdome  ; 
(which  certainly  was  not  the  Parliament's  meaning  to  give  any  more  but 
what  the  King  prefently  poflTefles  ;  but  hes  been  brought  in  by  furprize, 
and  paft  inadvertently  ;)  for,  at  this  rate,  it  will  come  to  a  3"^  part  more, 
and  will  be  60,000  lb.  fterling  a  year,  yea  it  will  be  80,000  lb.  fterling 
per  annum,  if  it  fliall  be  enafted  for  noblemen,  gentlemen,  and  private 
perfons'  brewings  for  the  ufe  of  ther  oune  families,  and  not  to  tap,  re- 
taill,  or  fell  out  again ;  and  yet  the  faid  Aft  will  reach  this,  tho  it  was 
nather  meaned  nor  noticed  by  the  Parliament  1681,  when  they  paft  that 
Aft.  All  can  be  faid  is  this,  that  in  the  narrative,  it  relates  to  the  funda- 
mentall  Aft  in  1661,  giving  the  Eang  not  the  wholle  Excife,  but  only  ane 
annuity  of  40,000  lb.  fterling  yearly  out  of  that  fubjeft  matter. 

7.  JEodem  10  die  Aprilis. — Sir  William  Bruce  of  Stanop's  fone  per- 
fliues  the  lady  Earkland,  his  father's  relift,  for  ane  aliment,  as  lif-renting 
the  moft  part  of  his  eftate  :  the  Privy  Counfell  remitted  it  to  the  Judge 
Ordinar,  viz.,  the  Seflion's.  So  this  point  of  reftrifting  lif-renters  they 
keep  it  arbitrary  to  doe,  or  not  doe,  as  they  favor  the  parties.  (  Vide 
fupra  Craigintinnie's  cafe,  pag.  192.) 

12  Aprilis  1683.— The  proclamation  for  the  Circuit  Criminall  Courts  No.  1003, 

P*  822. 

going  throw  the  Weftren  parts ;  fee  it  in  print. 

Iterih  The  Minifter  of  Inverkeything's  cafe  (vide  fupra  pag.  318,  in 
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fine)  is  adyifed,  and  the  Lords  fyned  Roflyth  in  500  mKs. ;  and  ordained 
Mr.  Naper  to  be  repofleft ;  and  if  any  thing  be  imbezilled  or  abftrafted, 
that  Boflyth  ihall  be  liable  in  reftitution  of  the  triple  of  it. 

No.  1004,      19  Aprilis  1683. — The  Aft  of  Privy  Counfell  is  made  for  regiftrating 
^'  protedions  (videjupra  pag.  215)  that  pafles  the  King's  hands,  becaufe 

fome  (as  one  Maxwell,  ^i^j^ra)  had  adventured  to  falfify  them. 

2^**-  Strowan  Robertfone's  Ad  in  favors  of  his  timber  flots,  caft  away 
coming  doune  the  rivers  of  Tay  or  Erne  ;  and  his  faw  milnes  ;  and  for 
repairing  the  hy  wayes  from  his  woods  to  St.  Johnfton. 

No.  1005,     Primo  Maij  1683. — At  Privy  Counfell,  one  Andrew  Jaffiray,  a  pedlar, 
P'  ^^^'     perihues  George  Foord,  litfter  in  Dalkeith,  for  wounding  him,  and  rob- 
bing him  of  his  pack.     Admitted  to  probation. 

2**"  The  heritors  of  Liberton  parifh  perfliue  Mr.  Ninian  Faterfon,  the 
late  Minifter,  for  delivery  up  [of]  the  Bark  Bible,  ther  poor's  money,  and 
the  communion  cups,  with  the  keyes  of  the  manfe.  It's  referred  to  the 
Bifchop  of  Edinburgh ;  and  if  they  [he]  cannot  agree  them,  then  ordains 
him  to  be  charged  with  homing  to  deliver  them  up. 

No.  1006,  10  Maij  1683. — Supra  page  295,  we  fee  the  decreet  of  Seffion  againft 
Lauderdale  and  the  other  Officers  of  the  Mint.  Now  we  come  to  fee 
why  the  Chancelor  took  all  this  pains  to  make  them  guilty  :  for  this  day 
is  ther  a  letter  red  at  Frivy  Counfell  and  Exchequer,  bearing  the  finall 
fentence  and  determination  he  gave  furth  againft  the  Officers  of  the  Mint, 
gifting  moft  of  it  to  the  Chancelor,  viz..  That  wher  his  Advocat  having 
obtained  a  decreet  againft  them  before  the  Lords  of  Seffion  for  72,000  lb. 
fterling ;  and  he  minding  the  eminent  fervices  he  hath  receaved  from  his 
late  Generall  of  the  Mint,  now  E[arle]  of  Lauderdale,  therfor  he  mitigats 
the  fentence  againft  them,  and  finds  him  only  liable  in  20,000  lb.  fterling 
for  his  part  of  it ;  wheirof  16,000  lb.  fterling  the  King  gifts  to  his  Chan- 
celor, and  4000  lb.  fterling  to  Grahame  of  Claverhoufe ;  with  this  declara- 
tion, that  if  Lauderdale  and  his  fone  the  Lord  Juftice-Clerk  fliall  dilpofe 
the  lands  and  lordftiip  of  Dundee  and  Dudhope  (which  the  King  had 
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gifted  him  the  uUinvus  hcereSj  waird,  marriage  and  recognition  of,  11  years 
ago,)  in  favors  of  the  Chancelor,  then  he  ftiall  he  free  of  the  forfaid 
fumme  of  20,000  lb.  fterling,  providing  he  give  reall  warrandice  out  of 
other  lands,  and  againft  all  the  late  Earle  of  Dundie's  creditors,  or  ther 
confents ;  and  that  it  contain  all  within  10  miles  of  Dundy,  (fo  that  Glaf- 
trie  and  Lmerkeithen  falls  not  under  it ;)  and  that  Claverhoufe  (hall  have 
power  to  redeem  the  houfe,  yeards  and  parks  of  Dudhope,  with  the  con- 
ftahulary  of  Dundy,  and  all  its  emoluments,  from  the  Chancelor  at 
20  years  purchaffe,  (which  feme  valued  worth  30  years,  hecaufe  of  the 
great  dependance  and  fuperiority.)  And  as  to  Sir  John  Falconer  late 
Mafter,  the  King  fined  him  (this  was  in  a  feparate  letter  from  the  former) 
in  4  years  and  a  halfe's  full  rent  of  his  whoUe  eftate,  hoth  perfonall  and 
reall,  belyde  the  bullion  in  his  hand  he  was  yet  refting  : — He  was  made 
fo  eafie,  hecaufe  they  had  privatly  forced  him  to  give  his  brother,  David 
Falconer,  a  bond  of  9000  mks.  And  decerned  Mr.  James  Falconer,  the 
late  Warden's  fon,  and  Alexander  Maitland  the  late  Counter-warden, 
in  6  years'  rent  of  ther  wholle  fortunes ;  tho  ther  was  no  paffive  titles 
proven  againft  the  1*^,  and  not  fo  much  as  a  decreet  againft  the  2^  This 
arbitrary  way  was  taken  with  thir  two,  hecaufe  Mr.  James's  father  having 
hanged  himfelfe,  (as  was  reported,)  his  fon  refufed  to  pay  any  compofition 
to  the  Treafurer  for  his  efcheat,  fhewing  a  right  he  had  long  prior  to 
lif-rent  and  all,  denuding  his  father,  and  much  debt  on  it :  And  it  was  to 
force  the  2*  to  dimit  his  place  of  maiflery.*  It  was  faid,  the  fynes  of  thir 
3  laft  ware  given  to  the  2  Scots  Secretaries. — This  was  a  miferable  re- 
verfe  of  fortune  upon  my  Lord  Lauderdale,  for  all  his  fervices,  (fee  morall 
Obferves  on  this,  alibis)  and  a  great  document  to  all  Statfmen  of  the 
lubricity  and  inftability  of  ther  offices  ;  and  it  was  no  wonder  to  fee  the 
Lords'  unwarrantable  and  illegall  decreet  reftrifted,  they  having  decided 
Jupra  feme  very  od  and  irregular  points  in  it :  but  it  matters  not  whither 


^  On  reading  of  this  Letter^  I  foond  it  likewayes  commanded  the  EQarle^  of  Lauderdale  to  dis- 
charge any  releiff  he  clamed  or  had  of  recurring  against  Sir  John  Falconer  as  Master,  or  the  other 
inferior  officers  of  the  Mint ;  which  was  procured  hy  the  Lady  ErroU  and  President  Newton,  for 
his  father  Glenfarquhar,  and  hir  hrother  Southesque,  ware  cautioners  for  Sir  John  Falconer's 
administration,  and  they  feared  it  might  at  the  long  run  land  upon  them.     (Marg.  Note  in  MS.) 
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a  greater  or  a  leffer  fyne  break  one,  if  one,  or  any  one  of  them  accables 
and  mines  us.  He  who  procured  letters  from  the  King  againft  others, 
is  now  jvfto  Dei  judicto  ufed  with  the  fame  meafure  as  the  Earle  of 
Morton,  who  brought  home  the  heading  Maiden  to  Scotland.  If  the 
King,  or  Parliament,  or  Juftice  Court  would,  in  ane  arbitrary  way, 
(which  if  pardonable  in  any  cafe,  would  be  heir)  forfault  the  Dutchefle 
of  Lauderdale  for  treafonable  reviling  the  Ealig,  as  ungrate  to  hir  and 
hir  Lord,  or  on  other  grounds  retrinch  hir  of  feme  of  that  land  Ihee 
by  circumvention  got  from  hir  hufband,  and  give  it  to  Halton,  it  would 
be  feme  reparation.  {Vide  anent  clofing  up  the  Mint,  irifra  4  Jullie 
I683jpag.  326.) 

2.  In  Auguft  1683,  the  Chancelor  and  Lauderdale  aggrees  ;  and  fo  he 
reaps  the  fruit  of  all  this  pains  he  had  tane  in  carrieng  on  a  decreet  and 
fyne  for  his  oune  ufe  ;  he  accepts  of  the  halfe,  viz.,  8000  lb.  fterling,  or 
100,000  lb.  Scots,  and  20,000  lb.  Scots  farder  when  they  fliall  be  able, 
and  wheiron  they  gave  him  Sir  William  Sharp,  Cockbume,  &c.,  cautioners; 
and  having  gotten  ane  afiignation  to  the  Chancelor- s  right,  they  offered  to 
Claverhoufe  (who  refented  the  Chancelor's  tranfafting  for  himfelfe,  and 
deferting  him  and  entring  in  freindiliip  with  Halton)  the  houfe,  yeards 
and  old  park  of  Dudhop,  with  the  conftabulary  of  Dundy  for  20  years 
purchafle,  as  he  was  to  have  payed  to  the  Chancelor,  in  whofle  place  they 
ware  come ;  and  they  being  debitors  alternative  in  4000  lb.  fterling,  or 
that  offer,  they  elefted  this  laft ;  which  he  declined  to  accept : — So  the 
freindfliip  betuen  the  Chancelor  and  Claveris,  bottomed  on  intereft,  heir 
falls  afunder. 

No.  1007,  Eodem  menfe  Maio  1683. — Ther  is  a  letter  from  the  King  anent  the 
Caftle  of  Stirling,  that  it  be  viewed,  and  a  plan  of  the  fortification  therof 
taken  ;  and  ane  infinuation  that  the  Earle  of  Mar  (whoffe  anceftors  have 
had  the  keiping  of  it  theffe  3  or  400  years,  as  alfo  once  of  Edinburgh  and 
Dumbarton  Caftles,)  may  fell  the  govemement  of  it  to  the  King,  that  he 
may  plKce  whom  he  will ;  and  that  Mar  keep  the  money-rent  of  the  lord- 
fhip  belonging  therto,  till  he  count  and  reckon  anent  the  fummes  are 
owing  him  by  the  King  ;  and  that  the  viftuall-rent  of  it  be  annexed  and 
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brought  in  to  the  Exchequer.  The  defigne  of  this  was  to  put  it  in  the 
Ghancelor's  hands  and  keeping,  as  a  ftrong  pafle  and  key  betuen  the 
Lowlands  and  the  Hylands  ;  according  to  the  old  motto  about  the  armes 
of  Stirling  anent  ther  bridge, 

I  am  a  passe,  as  travellers  doe  ken, 

To  Scottish,  British,  and  to  Englishmen ; 

It  ftanding  with  many  hills  befyde  it ;  which  made  the  Abbots  and  Monks 
of  Cambufkenneth  neir  it,  and  King  James  the  6*  (who,  and  many  of  his 
predeceflbrs,  ware  bred  ther  in  ther  infancy)  to  obferve,  that  the  wind 
and  weit  met  once  a  day  at  the  croflTe  of  Stirling.  Forth  there  hes  many 
crooks,  AUoway  being  24  miles  by  water  from  Stirling,  and  only  4  by 
land :  So  that  it's  a  byword. 

The  lands  in  the  crooks  of  Forth 

Are  worth  ane  EarleQdom^  in  the  North. 

And  to  force  Mar  to  quite  his  fuperiorities  in  Eildrummie  and  the  Brae 
of  Mar  to  the  Marquis  of  Huntly,  (that  fo  he  might  be  fole  in  the  North, 
Argile  being  broke,  and  Seaforth  ready  to  compone  for  his  fuperiorities 
ther,)  Mar's  command  and  dependance  being  larger  than  the  Marquifles ; 
and  all  thir  by  attempts  of  the  Chancelor  ware  done,  tho  Mar  had  freely 
difcharged  him  the  holding  of  Haddo,  by  which  he  was  bound  to  ryde 
with  him,  and  fumifh  4  men  (archers),  and  reiigned  it,  that  he  might 
immediatly  hold  it  of  the  King.  But  Mar  having  ihowen  his  rights, 
they  fand  his  hseretable  keeping  of  Stirling  Caftle  both  ane  ancient  and 
valid  right. 

JSodem  tempore  menfeMaio  1683. — A  fojor  is  hanged  for  killing  a  No.  iocs, 

*  t\    A922 

fclaiter,  it  being  deli&um  commune^  and  not  mtlitare^  and  fo  was  judged  ^' 
by  the  Toune  of  Edinburgh. 

Item^  One  [John]  Wilfon  was  hanged  for  being  at  Bothuel-bridge. 

22  &  24  Maij  1683. — Claverhoufe  is  admitted  a  Privy  Councellor.         no.  io09, 
2*^  John  Forrefter  perlhues  John  Forbes  of  CuUodin  for  oppreffingP-  ^^^' 
the  (hire,  in  exafting  and  coUefting  the  Excife ;  item^  for  poinding  him 
illegally.     The  Lord  Doun  and  others  violently  partyed  Fofter  :  It  was 

3k 
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committed  with  a  profpeft  to  a  fettlement ;  bat  on  the  24  of  May,  the 
Counfell  fyned  CuUodin  and  the  other  Commiffioners  of  the  Excife  in 
900  mKs. 

3**^  The  officers  of  the  Militia  in  the  weftren  fhires  gave  in  a  petition, 
bearing,  that  by  former  Afts  of  Counfell,  they  had  been  difarmed,  and 
difcharged  to  have  a  horfe  above  5  lb.  fterling ;  and  now  they  being 
again  pleafed  to  call  them  out  again,  they  could  not  put  themfelfes  in 
readines  againft  the  dayes  of  the  mufter  mentioned  in  the  Counfell's  laft 
proclamation,  and  therfor  craved  a  farder  day  for  ther  rendevouz ;  which 
was  granted. 

No.  1010,  4  Junij  1683. — Ther  are  2  Afts  of  Privy  Counfell  made ;  the  one, 
againft  keeping  chaplains  and  pedagogues,  who  had  not  tane  the  Teft, 
under  the  borrowed  names  of  phyiitians,  chamberlains,  or  fervants.  The 
2"^  was,  againft  mifapplying  mortifications  for  hy-wayes,  and  nominating 
overfiers  for  hy-wayes,  bridges,  and  ferries. 

No.  1011,      6  Junij  1683,  et  dtebtis  fequentibits. — The  Circuit  Court  began  at 
^'  Stirling,  and  on  the  10^  day  at  Glafgow,  and  fo  forward  throw  the  other 

places.  (In  thir  places  the  Juftice-deputes  went  bareheaded  as  uihers  to 
the  Court  before  the  Criminall  Lords ;  but  they  ware  not  oblidged  to  doe 
it.) — At  Stirling,  ther  ware  many  fmall  crymes,  and  dittayes  had  been 
taken  up  in  the  Forteous  roll  which  I  found  was  ufed  in  Italy. 

1"^  One  is  perihued  for  curfing  his  father  :  he  confefles  he  called  him  a 
drunken  dog :  he  is  fentenced  to  enter  in  prifon  in  the  toune  wher  he 
dwelt,  and  not  to  come  forth  till  the  father  interceeded  at  the  Magiftrats 
for  him,  and  that  he  craved  his  father  openly  pardon :  This  was  to  uphold 
the  5^  command. 

2'^'''  One  is  conveined  for  having  reviled  the  Minifter,  in  caufing  the 
piper  play  The  Deilljiick  the  Mini/ier.  Sundry  fidlers  ware  ther  prefent 
as  witnefles,  to  declare  it  was  the  name  of  ane  fpring. 

3^  Skeen  of  Halzeards,  in  Fyffe,  is  called  for  oppreffion  and  facri- 
ledgO)  in  applying  money  got  at  the  Church  door  (which  was  the  poor's) 
to  pay  a  debt  the  bedell  was  owing  him.     The  dyet  deferted. 
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4***  A  Dottar  is  pannelled  for  inferting  a  falfe  date  in  a  feafin,  to  make 
it  prflBferable.  This  continued  ;  becaufe  it  was  not  yet  improven  before 
the  Seflion* 

5**^  Many  ihireff-officers  and  meflengers  are  delated  for  concuffion  and 
exaftions  of  money  to  fcore  men  out  of  the  roll ;  and  fometimes  pretend- 
ing they  had  warrands  to  cite  them,  when  they  had  none. 

&^  Mr.  Nathaniell  Fyffe,  Shireff-depute  of  Perth,  and  John  William- 
ion  his  clerk,  quarrelled  for  negligence  and  fraud  in  omitting  to  take  up 
dittayes  within  the  ftewartry  of  Monteith,  which  is  a  part  of  ther  fliire  ; 
(the  proclamation  was  wrong  pointed  in  this  place.)  They,  according  to 
the  law  of  Regiam  Majejiatemy  and  Qv<miam  Attach.,,  ware  laid  over  to 
the  laft  day  of  the  Air  ;  and  then  referred  to  Edinburgh  :  each  of  them 
turned  over  the  negleft  upon  another. 

Some  called  for  regratting  and  forftalling  the  mercats,  and  keiping  up 
the  viftuall  they  had  bought,  to  a  dearth. — One  is  called  for  maftrupa- 
tion ;  and  many  for  adulteries. — The  Toune  of  Carraill  in  Fyffe  is  accufed 
for  making  fuch  an  Aft  as  Hay  of  Woodcockdaill  made  (Jupra  pag.  296) 
in  Lithgowihire,  that  no  burgefle  perfhue  before  any  other  Court  but  ther 
oune. — One  is  clenged  by  the  Afiife  of  murder. 

One  Boog,  tennent  in  Auchinreoch,  having  been  delated,  and  produced 
a  teftificat  under  Sir  W[illiam]  Faterfon  Clerk  of  the  Counfell's  hand 
that  he  had  tane  the  bond  debito  tempore;  and  yet  refuiing  to  promife  not  to 
rife  in  armes  heirafter,  was  coney-catched,  and  condemned  to  be  hanged : 
And  to  ftrick  the  more  terror,  fent  before  them  to  Glafgow,  wher  it  was 
accordingly  execut ;  and  publick  intimation  was  made  in  the  Court  that 
Boog  was  not  hanged  for  refufing  the  Tell,  (as  the  rumor  was,  put  to  fright 
others  from  compearing,)  but  for  his  being  in  the  rebellion  at  Bothuel- 
bridge.  The  Juftices  would  willingly  have  repreeved  him,  but  they  could 
not,  but  only  the  Privy  Counfell : — ^yet  they  ware  near  as  many  Counfellors 
at  Gla%ow  as  might  have  made  a  qtun^^m  of  the  Privy  Counfell ;  only 
they  would  not  attempt  it  without  the  Chancelor's  confent. 

At  Glafgow,  on  the  10  and  12  of  June,  when  they  ware  providing  for 
Boog's  execution,  a  controverfie  was  ftarted  at  Gla%ow  betuen  the 
Magiftrats  of  the  Toune  and  Duke  Hamilton's  bailzie  of  the  regality. 
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who  fhould  be  at  the  expence;  the  Toune  alledging  they  ware  but  a 
brugh  of  barony  ;  yet  in  refpeft  of  the  cuftome,  the  Magiftrats  ware  bur- 
dened to  prepare  all  neceflars ;  and  wanting  a  hangman,  they  fent  to 
Irving,  18  miles,  for  one. 

Then  a  proclamation  was  made,  inviting  all  to  come  in  and  inform 
againfl  the  2  Leimahago  men,  Macqhuirrie  and  Smith,  who,  on  the  8^  of 
June  laft,  killed  Mr.  Murray  one  of  the  King's  guard,  neir  to  Inchbelly- 
bridge,  and  wounded  Mr.  Ballantyne  another  of  them,  who  ware  carrieng 
one  Smith,  a  prifoner  for  rebellion  at  Bothuel-bridge,  from  Edinburgh 
to  Glafgow,  to  be  judged  their ;  with  certification  they  fliall  be  repute 
conceallers  of  ther  treafon  and  murder. 

Then  2  fmall  heritors,  called  BuflTells  of  Eiftfeild  and  Windie-edge,  and 
one  Faterfon  of  Bothuel-iheills,  and  Hamilton  of  Raith,  and  Hamilton  of 
Farkhead,  ware  forfaulted  in  abfence ;  tho  fome  of  them  ware  proven  to 
have  been  meerly  in  company  with  fome  of  the  rebells,  without  any  armes 
at  all,  but  only  a  ftaff  in  ther  hand  ;  (fee  Mackeinzie's  Criminalls,  page 
66  and  340 ;)  feing  this  cannot  be  called  riling  againft  the  King  in 
armes  :  Yet  the  old  word  in  our  law  "  is  fyfing  in  feir  of  weir,'*  becaufe 
tho  unarmed,  yet  ther  multitudes  caufe  fear  to  the  King's  party  ;  and  it's 
knowen  that  Generalls  Montecuculi  and  Monck  (the  firft  throw  infirmity, 
and  the  2"^  becaus  of  ane  oath)  never  wore  fwords,  yet,  by  ther  counfell, 
they  ware  more  formidable  and  dangerous  then  others. 

Some  ware  perihued  for  treafonable  fpeaches,  and  for  fumifhing  meat 
and  drink  to  the  Bothuel-bridge  rebells,  when  they  pofleft  themfelves  of 
Glafgow,  (which  was  partly  extorted  by  force  ;)  but  this  was  thought  to 
be  all  pardoned  by  the  Duke  of  Monmouth's  Indemnity  in  Auguft  1679  ; 
tho  Biddell,  Froveft  of  Butherglen,  having  been  accufed  of  thefle  crymes, 
the  faid  defence  was  not  minded  to  be  proponed  for  him  till  after  fen- 
tence  was  pronounced  againfl  him. 

Many  gentlemen  in  Clidfdale,  who  ware  conveined,  as  Lee,  Orbifton, 
Walfton,  &c.,  took  the  Teft,  under  proteftation  as  no  acknowledgement 
of  guilt,  but  given  as  a  teftimony  of  ther  loyalty  ;  and  theiron  the  dyet 
was  deferted  againfl;  them.  This  was  confidered  as  not  fufficient  by  law 
to  lecure  them  ;  for  the  Jufl^ices  are  only  impowered  by  the  King's  letter 
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and  proclamation  to  indemnify  the  commons  on  ther  taking  of  the  Teft, 
hut  not  heritors.  So  that  they  may  ftill  he  perihued,  hy  raifing  new 
letters,  and  the  declaring  that  no  new  letters  fhall  he  raifed,  will  not  dehar 
the  King's  Advocat  from  iniifting  heirafter ;  fo  that  a  remiflion  or  new 
indemnity  from  the  King  for  fuch  who  ather  are  guilty,  or  fear  the  forgery 
or  impreffion  of  witnefles,  is  neceflar  for  heritors,  the  Juftices  declaration 
being  tdira  vires  as  to  them ;  efpecially,  if  they  he  of  any  note,  or  exceid 
4  or  500  mts.  hy  year.  All  courfes  ware  fet  on  foot  to  fpread  the  Teft, 
to  make  it  as  uniyerfall  as  the  Covenant  was,  which  it  is  to  root  out,  and 
perfuade  all^  ather  as  yoluntiers  or  as  criminalls,  to  take  it ;  tho  it  he 
unwarrantable  in  law  by  this  indirect  way,  without  any  law,  to  prefle  the 
Teft,  and  ftudy  to  make  it  generall. 

This  Circuit  may  be  principally  defigned  to  reach  and  forfault  gentle- 
men heirafter  for  converfing  with,  or  refetting  fugitives,  who  fhall  be  now 
declared  in  this  Court ;  and  if  they  keep  any  heirafter,  whofle  names  fhall 
b^  printed ;  (but  the  tyme  is  now  prorogued  to  March  1684 ;)  and  it  was 
threatned  by  the  King's  Advocat  and  others,  that  it  fhould  be  no  excufe 
to  put  them  of  ther  ground  and  land,  but  they  fhould  deliver  them  up  to 
juftice ;  yet  the  [4*^]  Aft  in  1681,  anent  the  fecuring  the  peace,  requires 
only  removing  them ;  but  that  fpeaks  only  of  conventiculars,  not  of  rifers 
in  arms.  The  fugitives  that  fhould  be  denunced  at  this  Circuit  ware  or- 
dained to  be  printed,  that  none,  under  the  paine  of  treafon,  might  harbor, 
converfe  with,  or  refet  them  after ;  like  the  longa  tabula  SyUana  3000 
equitum  Romanorum  profcriptorum  by  Sylla,  as  Tacitus  reports  it,  which 
is  juft  our  fugitive  roll. 

The  forfaids  Macquhirry  and  Smith  ware  condemned  for  being  at 
Bothuel-bridge,  for  treafonable  fpeaches,  for  burning  the  Teft  at  Lan- 
rick,  and  for  acceffion  to  Mr.  Murraye's  affafinat ;  and  had  ther  right 
hands  cut  of,  then  hanged  and  headed,  and  ther  bodies  hung  up  befyde 
the  place  of  the  murder  in  chains. — Then  Maxuell  of  Boigton,  and 
Maxuell  of  [Williamwood,]  ware  forfaulted  in  abfence  for  acceffion  to 
Bothuel-bridge. 

At  each  place  of  the  Circuit,  a  proteftion  was  openly  proclamed  in 
Court  from  all  debts  during  the  Circuit,  and  3  dayes  after ;  and  all  mef- 
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fengers,  under  hyeft  paine,  difcharged  to  execute  captions  during  that 
tyme,  leiil  witnefles,  under  that  pretence,  be  abflrafted  ;  and  £sdrs  have 
this  priviledge,  ergo  much  more  Circuits.  Mr.  Thomas  Gordon,  the 
clerk,  for  a6ts  of  caution  and  otherwayes,  got  much  money,  and  l;ook  l^e 
manadgement  of  the  Court  mainly  upon  him,  underftanding  its  formes 
better  then  any  of  the  Judges  ther,  and  being  fupported  with  the  Chan- 
color's  favor.  The  freeholders  in  each  diftrift  ware  called  :  yet  I  think 
heritors,  owing  fute  and  prefence  at  Juftice  Airs,  may  be  abfent,  and 
anfwer  by  a  letter  of  attorney  from  the  Chancery  ;  but  wher  lands  are 
united,  the  baron  himfelfe  compears  only  in  the  ihire  wher  he  dwells,  or 
the  lands^lyes  to  which  they  are  united ;  Aft  95,  Parliament  1503. 

At  this  tyme,  Gordon  of  Earlefton  and  one  Atkin  ware  apprehended  at 
Newcaftle,  and  font  doune  to  Scotland,  and  feverall  papers  and  commif- 
(ions  taken  on  them.     (See  my  Hiftorick  folio  Manufcript  at  this  tyme.) 

Itemy  Andrew  Gulan,  weaver  in  Balmerinoch,  one  of  the  A.  B.  of  St. 
Androis*s  murderers,  is  apprehended  at  Cockpen. 

The  laird  of  Houfton  of  that  Ilk,  having  lands  in  Stirlingfhire,  did 
anfwer  ther  at  the  calling  of  the  fuit-roUs ;  but  protefted  it  ihould  not 
oblidge  him  as  lyable,  feing  he  dwelt  in  Renfrewfhire,  to  which  thir  lands 
in  Stirlingihire  ware  annexed. 

No.  1012,      4  Julij  1683. — The  Englifli  Fhanatick-plot  having  broke  out  in  Eng- 
P'  land,  we,  to  hold  meafure  to  them  in  our  Privy  Counfell,  emitted  a  pro- 

clamation for  apprehending  the  Duke  of  M[onmouth]  and  Buccleuch,  the 
Lord  Gray,  Sir  William  Armftrong,  and  Mr.  Bobert  Ferguffon,  minifter, 
and  the  other  confpirators. 

2^  Ane  Aft  is  made,  commanding  Counfellors  and  Judges  to  attend 
ther  places,  and  not  to  goe  out  of  the  kingdome  without  leive. 

3"^'  Ther  is  ane  Aft  anent  the  Mint,  {vide  fupra  pag.  323)  doling  it 
up  till  the  Parliament  fit,  to  give  it  new  regulations  ;  and  ordaining  the 
Spaniih  Ryalls  of  14  drap  weight,  to  pafle  at  56  pence.  Some  merchands 
thinks  this  way  of  crying  up  and  ferving  ourfelves  with  forrain  coin  is  an 
eafier  way  of  fumifhing  the  country,  (which  cuftome  Pole  and  feme  other 
places  ufes  ;)  but  it  is  not  fo  creditable. 
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10  Julij  1683 The  Criminall  Circuit  Court  (videfuprap.  324,  etfeq.)  No.  ioi3. 

p«  326* 

fits  doune  at  Edinburgh,  wher  fome  thought  it  fuperfluous,  it  being  the 
Juftices  ordinary  refidence  :  But  Circuits  as  more  fplendid,  ftryke  more 
aw,  and  ty  themfelves  to  fewer  formes  then  the  ordinary  Courts. 

Gulan,  (de  qicojupra  the  beginning  of  this  page,)  as  obftinat,  is  fen- 
tenced,  and  hanged  on  the  13  of  Jully : — ^for  this  cheirfuU  and  vain  way 
fome  of  thir  fanaticks  dy  in,  fee  alibi  remarks  from  Origen ;  fee  alfo 
Menoch.  de  ArUtr.  jud.  Qucb/1.  cqfu  286,  from  the  Milefian  virgins  ;  and 
fome  in  Tarquinius's  tyme,  who  took  a  fancy  of  dying. 

Edward  Atkin  (who  long  concealled  and  diflembled  his  name)  is  con- 
demned of  treafon,  on  that  narrow  point  of  naked  converfe  with,  and 
harboring  of,  Gordon  of  Earlefton,  a  forfaulted  traitor.  Tho  they  might 
have  got  farder  heads  againfl  him,  yet  ad  terrorem  on  this  fingle  ridge 
they  would  goe  ;  and  his  day  fet  was  the  20  of  July,  but  prorogat.  He 
being  a  commoner,  his  taking  the  Teft  by  the  Eang's  qualified  Indemnity, 
would  have  purged  this  ;  but  he  did  not  offer  it. 

Thomas  Somervell,  taylor  in  Edinburgh,  being  called  for  treafonable 
refett,  was  imprifoned,  becaufe  he  did  not  offer  to  purge  himfelfe  by  the 
taking  of  the  Tefl; :  tho  he  offered  caution,  and  was  ready  infi:antly  to 
abyde  a  tryall,  yet  the  cafe  being  treafon,  and  the  Eang's  Advocat  not 
ready  to  infift  againfl;  him,  in  refpeft  he  had  not  fully  confidered  his  pro- 
bation, they  refufed  bayll. 

On  the  14  of  Jully  1683,  the  King's  Advocat,  and  Sir  John  Sinclar  of 
Lochend  the  party  greeved,  perfhued  Bailzie  Kelly  in  Dunbar  for  oppref- 
fion  of  the  liedges,  in  not  fuffering  ther  oune  men  to  ihip  ther  come,  &c., 
but  forcing  them  to  imploy  the  common  Finers  in  ther  toune,  and  exafting 
money  for  it.  AUedged,  It  was  a  publick  good ;  for  thefle  Finers  on 
this  confideration  keeped  the  harbory  clean.  The  Lords  continued  it  to 
November,  and  medio  tempore  difcharged  any  fuch  exaftion. 

24  Julij. — Ther  is  a  letter  from  the  King  to  the  Criminall  Courts  dif- 
charging  any  procedor  againfl;  the  Earle  of  Brae[d]alban  or  Glenorchy 
and  his  fone,  in  that  proces  of  treafon,  till  farder  order  ;  for  he  had  come 
in  will  to  the  Duke  of  York  : — afterwards  he  got  a  remiflion. 

Item^  Hamilton  of  Monkland  is  pannelled  for  treafonable  converfe  with 
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the  rebells  at  Bothuel-bridge  when  in  armes ;  tho  he  laid  it  was  only  in 
feiking  back  a  yong  boy  his  fone  : — ^he  ia  forfaulted. 

Ther  is  a  motion  in  Gounfell,  that  every  Nobleman  imprifoned  in 
Edinburgh  Gaftle  (hall  pay  for  ther  lodgings  50  lb.  fterling,  and  every 
Gentleman  25  lb.  fterling,  tho  they  ftay  never  fo  fliort  tyme  in. 

2  Attgti/li  1683. — (To  put  aU  the  Circuit  togither,  without  interje&ing 
the  Privy  Counfell  affairs :)  Lockhart  of  Bankhead,  and  Broun  of  Dun- 
canemor  in  Eylefinuir  in  Carri6l,  having  been  found  guilty  at  the  Circuit 
Court  of  Air  upon  probation  by  ane  Aflife ;  they  ware  this  day  con- 
demned of  treafon. 

About  and  before  this  tyme,  many  gentlemen  ware  imprifoned  as 
panelled  for  refett,  and  declining  to  purge  themfelves  by  taking  the  Teft. 
Sir  Robert  Sinclar  of  Stevinfon,  Cockbume  of  Ormifton,  Hepbume  of 
Blackcaftle,  Bailzie  of  Laminton,  Shaw  of  Greinock,  and  Sir  Daniel  Car- 
michell  of  Mallefly,  and  Maxuell  of  Newark,  are  put  in  the  Caftle: 
Ramfay  of  Idington,  Hamilton  of  Aikenhead,  and  many  other  gentlemen, 
(for  noblemen  ware  not  taken  up  in  this  Porteous,  but  referved  for 
another  tyme,)  ware  difperfed  up  and  doune  the  prifons  of  Edinburgh, 
Cannogate,  Leith,  Hadington,  &c. ;  and,  to  fliow  ther  impartiality,  3 
Popifh  lairds,  Hamilton  of  Hags,  Muirhead  of  Lauchop,  and  Glendynning 
of  Farton,  ware  alfo  imprifoned  for  refufing  the  Teft ;  but  on  the  7^  of 
Auguft^  they,  forfooth,  ware  liberat,  as  loyall  perfons  at  Counfell. 

Eodem  tempore. — ^A  new  Commiflion  is  ilhued  out  by  the  Pt'ivy  Coun- 
fell, to  take  farder  tryaU  by  a  prscognition  throw  all  Scotland,  what  may 
be  got  proven  by  witnefles  againft  any  already  in  prifon,  or  againft  any 
others  that  ware  not  delated,  nor  given  up  in  the  former  Porteous  roll : 
which  will  be  the  2^  crop  of  advantage  to  Mr.  Gordon  the  clerk. 

Item,  The  Lady  Longformacus  being  perlhued  for  refetting  of  Rebells, 
and  it  being  alledged  for  hir,  that  fhee  lived  at  Berwick  ;  the  Criminall 
Lords  ordained  hir  to  find  caution  to  live  orderly  when  in  Scotland, 
under  the  paine  of  3000  mks.,  or  elfe  to  remove  out  of  Scotland  never  to 
retume  without  the  King's  fpeciall  licence.  And  this  courfe  they  took  with 
other  weemen  perfliued,  becaufe  they  could  not  put  them  to  take  the  Teft. 

Itemy  Seven  of  the  Indulged  Minifters  being  pannelled  for  breaking  ther 
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inftru^Uons,  in  preaching  without  ther  bounds,  or  againft  the  Teft  ;  5  of 
them  ware  continued  under  caution  to  the  1  of  December ;  and  the 
2  other,  viz.,  Mr.  John  Weitch,  once  at  Weftftruther,  and  Mr.  Anthony 
Shaw,  at  [Newmills],  ware  incarcerat,  becaufe  ther  guilt  feemed  greater 
then  that  of  the  reft. 

Itenij  Alexander  Martin,  wryter  in  Dunce,  is  conveened  before  the 
Criminall  Court  for  11  feverall  articles  of  falfehood,  cheatry,  malverfation, 
and  oppreffion  :  as  exafting  28  lb.  Scots  of  charges  for  lifting  40  ihilling 
Scots  of  ceffe ;  for  cauiing  witnefles  fubfcrive  before  they  faw  the  principall 
party  ligne  it,  [&c.] 

Severall  gentlemen  who  had  been  fent  to  prifon  for  not  offering  to 
purge  ther  fufpition  of  guilt  by  taking  the  Teft,  are  freed  on  caution  to 
appear  in  November  or  December,  at  the  Juftice  Court,  and  are  con- 
fined, fome  to  Edinburgh  and  a  mile  about,  and  fome  to  Eelfo  and  elfe- 
wheir. — Ormifton,  Stevinfon,  &c.,  who  ware  in  the  Caftle,  are  liberat 
upon  a  deferting  of  the  dyet  againft  them,  in  regard  the  probation  was 
not  full.  But  ther  was  roume  left  to  the  King's  Advocat  to  infift  againft 
them  before  the  Privy  Counfell,  for  a  fyne  to  be  impofed  on  them,  for 
ther  negligence  in  not  purging  ther  lands  of  rebells. — Then  the  Chancelor 
made  a  3"^  clafle  or  category,  as  Idington,  David  Ofuald,  &c. ;  that  on  the 
old  probation,  or  the  precognition  and  additionall  commiffion,  ther  guilt 
was  found  more  deep  then  others,  as  to  the  refetting  and  harboring  ;  and 
therfor  they  ware  left  in  prifon  fome  tyme  behind  the  reft ;  treafon  of  it 
felfe  not  being  a  baylable  cryme  :  yet  at  laft  they  ware  all  fet  at  liberty 
on  caution. 

At  this  tyme,  Douglas  of  Bonjedbrugh  is  fyned  by  the  Laird  of  Mel- 
drum,  as  the  Counfell's  Shireff  of  Teviotdale,  for  his  oune  and  his  Ladie's 
irregularities  in  abfences  from  the  Church,  in  privat  baptifmes,  &c.,  in 
27,500  ml^s. :  And  Sir  William  Scot  of  Harden  for  the  like  faults,  in 
46,000  lb.  Scots :  which  are  waft  fummes  of  money.  But  Harden  meaning 
himfelfe  to  the  Counfell^  he  is  heard  on  the  16  of  Auguft;,  and  alledged, 
1"*'  Upon  a  difcharge  granted  to  him  by  the  Earle  of  Home,  and  his  de- 
puts  as  Shirefis  of  the  Merfe.  The  Lords  finding  it  coUufive,  and  far 
within  the  fyne  impofeable  on  him  by  the  Afts  of  Parliament,  they  luf- 

3l 
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tained  it  to  exoner  him  fo  far  as  he  had  payed  of  it  to  them,  but  no 
fiarder.  2*^  He  alledged  the  A&s  of  Parliaments  in  1670  and  1672, 
impofing  fynes  on  abfents  from  the  Church,  did  not  declare  huibands 
liable  for  ther  wifes,  as  the  afts  of  thefle  Parliaments  againft  Conven- 
ticles did ;  without  which  be  exprefly  infert  in  the  afit,  he  cannot  be  liable 
for  his  wife's  withdrawing.  Yet  notwithftanding,  the  Lords  ordained  him 
to  depone  on  the  libell.  Afterwards  he  was  liberat  out  of  the  Caftle  on 
caution,  but  confyned  to  Edinburgh. 

No.  1014,  12  Julij  1683.— At  Privy  Counfell,  Thomas  Hamilton,  merchand  in 
Edinburgh,  gets  the  fole  priviledge  and  gift  of  making  beaver  hats  for 
9  years  to  come. 

No.  1015,      2  SextUis  vel  Azcgufli  1683. — Several  merchands  of  Edinburgh  being 

p.  o27* 

perfhued  at  Privy  Counfell  for  venting  prohibited  goods  ;  they  alledged. 
They  had  not  imported  them,  but  only  bought  them  from  importers,  or 
others  who  had  them  befyde  them,  before  the  manufaftory  and  prohibi- 
torie  Aft  was  made.  The  Lords  inclined  to  find,  tho  men  might  buy 
fuch  things  for  ther  oune  ufe  and  wearing,  yet  that  merchands  might 
not  buy  them  to  retaill  and  fell  out  again.  Likeas,  fome  of  them  had 
given  them  up  in  inventar,  (as  was  appointed  by  the  Aft  in  Aprill  1681,) 
and  they  had  not  been  perfhued  within  3  moneths,  as  that  Aft  prsefcryves. 
Ther  was  ane  Aft  of  Secret  Counfell  made  on  this. 

2^  One  Duncan  perfhues  Brown  of  Gorgie-milne,  for  violent  ejefting 
him  out  of  a  milne,  wheirof  he  had  a  tack  for  years  yet  to  run,  and 
wheiron  he  had  taken  ane  inftrument  againfl  him.  The  Lords  fand  his 
libell  relevant,  and  admitted  it  to  probation. 

3tk>.  Monkland  and  Aitkin  repreeved  for  a  tjrme. 

4^  The  Counfell  at  laft  takes  of  William  Cockbume  merchand  his 
banifhment  out  of  Lothian,  tho  Oxenfurd  oppofed  it  all  he  could.  It  had 
ftood  9  years.     (See  it  alibi  in  the  end  of  1674.) 

No.  1016,     7  Augrifli  1683. — The  King's  printed  Declaration   anent  this  late 
Fhanaticall-plot  was  red  in  our  Privy  Counfell,   and  a  thankigiving 
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appointed  on  the  9  of  September  throw  all  Scotland  (the  fame  day  is 
alfo  fet  in  England)  for  its  difcoyery ;  and  his  Declaration  to  be  red 
throw  all  the  Churches.  They  would  not  make  it  on  a  week-day,  leift 
the  peeple  might  have  withdrawn  and  abfented  themfelfes  from  it. 

16  Aisgti/li  1683. — ^At  Priyy  Gounfell,  ther  are  2  feyerall  complaints  No.  ion, 
exhibited  againft  the  Toune  of  Edinburgh  ;  the  one  by  the  Officers  of  the 
Mint,  and  fome  fmiths,  tailzeors,  wrights,  and  other  tradfmen  depending 
on  it.  The  2*,  by  the  Incorporation  of  the  SUkweavers  ther,  bearing.  That 
by  his  Majeflie's  gifts  and  the  Afts  of  Parliament,  they  ware  exeemed 
from  all  cefles  and  publick  burdens,  and  from  watching,  wairding,  and 
going  furth  in  the  militia,  and  from  Minifters  annuities  and  ftents ;  and 
yet  they  ware  poinded  by  the  Toune's  colleftors,  without  regard  to  ther 
priviledges. — The  Counfell  fand  the  officers  and  fervants  of  the  Mint  had 
ane  exemption  ;  and  [that]  the  Silk-weayers  ware  a  priviledged  manufac- 
tory ;  yet  they  fuftained  the  Tonne's  defence,  by  which  they  offered  them 
to  proye,  that  they  exercifed  other  trades,  and  keiped  chops  [ihops]  as 
cooks,  or  for  ale  and  brandee,  &c.,  within  the  Toune,  for  which  they 
ought  to  bear  burdens  ;  and  referred  this  to  ther  oaths.     (  Vide  infra.) 

2**-  Sir  William  Scot  of  Harden's  caufe  was  heard,  (de  quo  fupra.) 

3**^  Helen  Bamfay,  relift  of  James  Aikenhead  apothecary,  perfhues 
Sir  Patrick  Hepbume  of  Blackcaftle,  for  wounding  and  beating  hir,  in  the 
ejefting  hir  out  of  hir  chop  [fliop].  AUedged,  The  ejeftion  was  legall,  by 
yertue  of  a  decreet  of  remoying  obtained  againft  hir  by  Sir  Patrick :  but 
as  to  the  ryot  of  beating,  denyes  it,  tho  ihee  gaye  them  yery  opprobrious 
language.  Hir  libell  was  admitted  to  probation;  but  the  ryot  feemed 
rather  to  ly  in  the  unfeafonablenefle  of  the  ejeftion,  it  being  under  the 
cloud  of  night,  about  11  a'cloak. 

4^  The  Parliament  is  prorogued  by  a  letter  from  the  King,  and  a  pro- 
clamation, from  the  17  of  Jully,  on  which  it  fhould  haye  mett,  to  the  6*  of 
December  nixt.  It  was  doubted  if  it  was  not  extinft,  by  fufiering  the  day 
to  pafle  without  meeting,  or  a  new  prorogation  then  :  it  was  meer  forget- 
fulness  ;  but  this  may  yeeld  a  cayill  to  queftion  what  fhall  hearafter  pafle 
in  this  Parliament. 


452  mSTOEICAL  NOTICES  1683. 

5^  The  printed  proclamation  mentioned  in  the  preciding  page  comes 
furth  againlt  the  Merchands,  who,  under  the  pretence  of  exchanging  pro- 
hibited commodities  with  others,  did  continue  to  fell  them,  which  is  de- 
clared as  unlawfull  as  if  they  had  imported  them  :  it  alfo  commands  them 
to  give  up  faithful  inventars. 

6^  Skeen  of  Halzeards  in  Fyffe  complains  upon  one  James  Dewar  for 
flandering  him  ;  (fee  it  Jupra  pag.  324  :)  he  not  appearing,  is  ordained 
to  be  apprehended  and  imprifoned,  and  theiraffcer  to  crave  him  pardon  at 
the  Shiref  Head-court. 

?**•  Mr.  James  Ogilvy,  2*  fon  to  the  Earle  of  Finlater,  perfhues  Sir 
Robert  Hepbume  of  Keith's  relift,  at  Privy  Gounfell,  for  exhibiting  Sir 
Bobert's  latter  will,  and  other  wryts  abftraftid  by  hir,  wheirby  he  had 
left  legacies,  and  confiderable  fummes  of  money  to  him.  Shee  is  ordained 
to  depone. 

S""*-  On  a  complaint  given  in  by  my  Lord  Lithgow,  and  Levifton  his 
fone,  againfl  the  Toune  of  Lithgow,  and  Alexander  Milne  ther  Proveit, 
and  the  other  Magiftrats,  that  they  ware  flack,  negligent  and  remifle  in 
putting  the  Ecclefiaftick  laws  to  execution,  as  to  Conventicles,  abfents 
from  the  Church,  rebells,  and  ther  refetters :  The  Lords  of  Counfell 
named  and  gave  commiffion  to  the  Bifchop  of  Edinburgh,  and  my  Lord 
Abotfhall,  to  goe  to  Lithgow,  to  try  the  matter  of  faft,  and  to  report. 

No.  1018,      Eodem  tempore. — Gordon  of  Earlefton  is  brought  to  the  bar  of  the 
^'  Criminall  Court,  and  the  fentence  of  forfaultor  and  death,  formerly  pro- 

nunced  againft  him,  is  red  to  him,  and  the  tyme  of  his  execution  is  pre- 
fixed to  him,  viz.,  the  28  of  September  nixt :  But  ther  came  a  letter  from 
the  King,  proroguing  the  tyme,  and  appointing  him  to  be  put  in  the  boots 
anent  his  complices,  he  having  been  hitherto  very  difingenuous.  The 
Counfell  wrot  back  to  the  King,  that  it  was  not  very  regular  to  torture 
malefactors  after  they  ware  condemned  to  dy,  but  only  before  conviftion. 
He  attempted  to  efcape,  but  was  hindred. 

No.  1019      ^  Septembris  1683. — Mr.  John  Dick,  fone  to  David  Dick  wryter  in 
p.  328.     Edinburgh,  a  Carguellian,  being  apprehended,  is  pannelled  before  the 
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Griminall  Court,  and,  on  his  oune  confeiBon,  is  found  guilty  by  the 
Affife,  of  being  at  Bothuel-bridge,  and  of  treafonable  ouning  thefle  rebel- 
lions, and  of  adhffiring  to  Welfch,  and  the  Covenant,  with  great  obftinacie. 
He  is  fentenced  to  be  hanged  at  the  Grafle  Mercat,  on  the  26  of  Sep- 
tember nixt.     (  Vide  infra  more,  the  nixt  page.) 

11  Septewbris  1683-— At  Privy  Counfell,  one  Bailzie  Birlbane,  with  the  No.  io2o, 

p.  o2o* 

Magiftrats  of  Air,  and  one  Bailzie  Wallace,  have  mutuall  complaints  one 
againft  another,  anent  the  choifing  of  the  Counfell  of  the  faid  Brugh  for  the 
year  infhueing.  The  Counfell  ordained  each  of  them  to  give  in  lifts  of 
fuch  as  they  judged  fit ;  and  declared,  they  would  choife  out  of  the  2  lifts. 

2''*  The  Toune  of  Lithgow's  affair  (cfe  qiu)  fuperiore  pag.)  being  re- 
ported, the  Counfell  fand  the  Toune  negligent,  and  therfor  rebuked 
Proveft  Milne ;  and  gave  a  cumulative  jurifdiftion  to  my  Lord  Levifton 
to  goe  over  the  inhabitants  delinquents  again,  and  to  fweep  cleaner. — 
Ther  was  aUb  this  day  a  conteft  betuen  J^ennedy,  Proveft  of  Stirling, 
and  old  Proveft  Ruflell. 

3**"  The  Toune  of  Edinburgh  having  neglefted  to  take  out  ther  dili- 
gence about  the  Silk-weavers  and  Mint-men,  {vide  prcecedentem  pag.) 
for  proving  ther  defence,  they  by  a  bill  declared  they  would  refer  it  to 
ther  oaths  ;  which  the  Counfell  admitted  of. 

4'**-  Earlefton  gets  a  repreive  to  the  2^  Fryday  of  November,  that  in 
the  mean  tyme  he  might  deall  for  a  remiffion ;  but  they  refufed  David 
Dick's  bill  for  his  fone,  craving  a  commutation  of  the  punifhment  to 
banifhment,  &c. 

5^  The  Toune  of  Edinburgh  having  given  in  a  bill,  craving  liberty  to 
uplift  the  fynes  they  had  impofed  upon  ther  burgefles  for  abfence  from 
the  Church,  &c.,  tho  the  Hy  Treafurer  acclamed  the  fynes  of  fuch  of 
them  as  ware  heritors,  conforme  to  the  [5^**]  Aft  of  Parliament  in  1670 :  but 
the  Toune  alledged.  Heritors  moft  be  underftood,  of  heritage  lying  in 
landwart,  not  of  heritors  or  landlords  within  brugh,  who  hes  but  a  chop, 
it  may  be.  The  Privy  Counfell  laid  the  coniideration  of  this  aiide  till 
November. 

6*^  Miftris  Telfer,  the  printer,  gave  in  a  complaint  againft  J^n  Beid, 
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who,  contriure  to  his  hond,  had  fet  up  a  printing  houfe.  Alledged,  1"*-  He 
had  a  licence  from  hir  fon,  who  had  right  to  that  gi£k  of  printing.  2**^  Hir 
gift  as  exorbitant  was  reftrifted,  in  the  late  debate  betuen  hir  and  David 
Lindfay,  (fupra  pag.  286,)  to  what  was  in  Evan  Tyler's  gift  in  1641, 
and  no  farder.  The  Privy  Counfell  difcharged  John  Reid  to  print  till  he 
fand  caution  in  ther  books  that  nothing  fhould  pafle  his  irons,  till  firft 
licenced  and  allowed;  and  then  permitted  him  to  print  any  thing  not 
given  away  to  the  King's  Printer,  by  Evan  Tyler's  gift,  to  which  they 
reflrift  hir's.  And  as  to  his  contraventions,  and  the  difcharge  he  founded 
on,  fand  that  a  civill  point,  and  referred  them  to  ther  declarators  and 
reduftions  theranent  before  the  Seffion. 

Eodem  tempore. — One  Wander  Heyde,  a  Dutchman,  is  apprehended  for 
coyning  falfe  mark  pieces,  wher  the  ftamp  was  very  exaftly  counterfyted. 

No.  1021,  IS  Septembris. — ^At  night,  Mr.  John  Dick  (de  quo  pag.  prcecedente) 
and  22  mo  prifoners  broke  the  Tolbooth  of  Edinburgh,  and  efcaped  out 
of  a  window  by  ropes,  having  cutted  the  iron  ftanchells  :  2  or  3  of  them 
ware  in  only  for  civill  debts  ;  the  reft,  as  Aitkin,  Lapfley,  (€le  qtw  fupra 
7  Odobris  1681,)  and  the  2  dragouns  who  killed  Seton  of  Garrifton's  fon, 
ware  in  for  crymes,  and  feme  of  them  fhortly  after  to  be  hanged. 

No.  1022,      20  Septembris  1683. — The  Aft  of  Counfell  on  the  King's  letter  is  made, 
^*  prorogating  the  dyet  of  taking  the  Teft  to  feme  of  the  commons  for  a 

longer  tyme,  and  indemnifying  fuch  heritors  as  had  tane  it  quoad  ther 
life,  referving  power  to  infift  againft  them  for  a  fyne. 

No.  1023,      24  &  25  Septembris  1683.— A  Committee  of  the  Privy  Counfell  was 

p.  329.  • 

called  extraordinary,  to  intimat  to  the  Magiftrats  of  Edinburgh  the  King's 
pleafure  fend  doune  to  them  by  a  letter  of  Midleton  his  Secretary,  re- 
commending to  the  Toune  Counfell  to  choife  BaUzie  Drummond  Proveft, 
as  ane  difinterefled  perfon,  till  the  counts  of  the  mifapplication  of  the 
Tonne's  common  good  be  cleared  before  the  Exchequer;  (vide  Jupra 
pag.  319>)  and  annulling  Sir  James  Bocheid's  taking  in  James  Hamilton 
as  his  cpnjunft  in  the  Clerkfhip.     This  letter  (with  the  ftrenth  of  the 
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byafle  and  genius  of  the  Toune  againft  them)  broke  Rocheid  and  Kin- 
loch's  party  in  the  Toune  Counfell.  Wheiron  Sir  James  Fleeming  then 
Proveft,  to  get  in  Bailzie  Grawfurd  and  others  of  ther  oune  faftion  the 
inlhueing  year,  made  ane  aft,  that  whoever  refufed  to  accept  ane  office, 
ihould  pay  500  lb.  fterling  of  fyne.  But  fo  foon  as  Drummond  was 
chofen  Proveft,  he  refchinded  this  Aft,  and  got  in  Bailzies  of  his  oune 
deiiring  ;  and  made  2  afts  to  pleafe  the  Trades  and  Toune  :  the  one  was, 
taking  away  the  fentence  money  from  the  Clerk,  and  applying  it  (as  is 
ezfpefted)  to  pay  the  guard  or  watch-money  pro  tanto^  to  eafe  the  neigh- 
bours of  that  cefle.  2^"^  That  the  Toune  Counfell  ihall  ever  heirafter 
give  out  the  Trades  3  of  ther  oune  6  that  they  give  in,  that  out  of  thefle  3 
the  Trades  may  choife  one  of  them  to  be  ther  deacon.  This  conceffion 
abridges  the  Merchands  power  much,  and  gives  away,  to  pleafe  the 
Trades,  a  great  jewell,  by  which  they  fometymes  overawed  the  Trades  : 
for  when  the  Merchands  did  not  like  any  of  the  Trades  6,  they  gave  them 
out  3  which  was  none  of  them.  Nather  was  this  contrare  to  King  James 
his  Set  or  Decreet-arbitrall.  3^*  The  Aft  made  in  1675,  difcharging 
Clerks  to  meddle  in  eleftions,  refchinded  by  Bocheid,  was  now  revived 
againft  him.  4^'  That  noweemen  ferve  in  taverns  or  low  cellars;  be- 
caufe  it  occafions  much  uncleanneiTe.  This  was  not  put  in  execution, 
becaufe  they  ware  feid  for  this  year  coming,  before  the  Aft  was  made  ; 
but  they  promifed  to  obferve  it  the  nixt  year.  The  caulfey  whoores 
ware  trapped  by  the  officers  pretending  themfelfes  fojors,  and  ware  im- 
prifoned.  Thus  new  Lords  bring  in  new  laws ;  and  infenfibly  the  Toun 
of  Edinburgh  hes  the  liberty  of  ther  free  elections  incroached  on  without 
much  clamor,  becaufe  in  this  particular  it  went  with  ther  oune  inclina- 
tions. However,  this  and  former  precedents  may  lay  a  foundation  and 
preparative  for  afluming  the  govemement  of  Edinburgh,  (and  confe- 
quently  of  the  other  Burrows  royall  in  Scotland,)  without  a  quo  warranto 
decree,  which  he  was  put  to  in  London  ;  all  which  are  inlets  to  &c. ;  but 
the  King  will  be  moft  juft. 

Eodem  tempore. — A  new  letter  from  the  King  is  red  about  the  iignator  No.  1024, 
of  Argile's  eftate,  {vide  fupra  pag.  320)  and  diviiion  of  his  forfaultor,  ^* 
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flopping  it  till  farder  order.  Some  thinkg  it's  to  take  away  what  was 
given  to  my  Lord  Lome,  and  the  other  children ;  the  King  not  thinking  it 
fitt  to  keep  up  any  memory  or  reprefentative  of  this  family ;  feing  it 
appears  Argyle  hes  heen  in  this  laft  plott.  Tet  ther^ti^  quisfiium  hy  the 
fignator  cannot  he  recalled,  nor  Lome  deprived  of  what  he  was  provided 
to  hy  his  contraft  of  marriage,  and  which  was  confirmed  before  his 
Father's  treafon.  Yet  the  anterior  creditors  being  let  loufe,  may  reduce 
Lome's  right  on  the  Aft  of  Parliament  in  1621  as  inter  con^nBosj  &c. 
Quteritur^  K  what  be  taken  from  the  children  will  be  given  to  the  credi- 
tors to  help  them  ? — Some  talk  the  King  will  purchafle  Eintyre,  and  give 
it  to  Prince  George  and  his  neice :  Others  fpoke  of  Orknay  and  Shet- 
land, and  to  creat  him  Duke  of  it ;  which  title  Bothel  Hepburae  got  from 
Queen  Mary  his  wife :  but  that  was  thought  not  politique ;  for  that  might 
re-annex  them  fometyme  again  to  Norroway  and  Denmark,  to  which  they 
once  belonged  and  ly  neareft ;  which  might  mar  our  trade  exceedingly. 

No.  1025,  10  O&obris  1683. — The  Synod  of  Edinburgh  fat  doune,  and  not  having 
^'  ^^^'  much  elfe  adoe,  enafted,  1^  That  Minifters  ihould  not  (it  in  the  pulpit, 
but  (land  all  the  tyme  they  are  in  it.  2*^  Shall  per  expreffum  pray  for 
the  Arch-Bifchops  and  Bifchops.  3^  Shall  in  praying  for  the  King  men- 
tion his  being  Supream  head  of  the  Church,  in  all  caufes,  and  over  all  per- 
fons.  4***-  Who  ever  ufed  Leftures  (hall  forbear  them.  S***  They  (hall 
caule  to  (ing  the  Doxology  [at]  both  the  dyets  of  fermon.  6^  They  (hall 
de(ire  the  people  to  ftand  to  the  prayers,  and  not  to  (itt.  7^  A  complaint 
being  made,  that  the  Lidulged  Minifters  the  thank(giving  day,  on  the  9*  of 
September  laft,  did  not  fpeak  clearly  that  ther  was  any  reall  Plot ;  the 
Bifchop  told  them,  it  belonged  to  the  Privy  Go}infell  to  cenfure  that.^ 


^  See  a  Coniinnation  oi  thir  Obsenres  and  Decisions  of  the  Lords  of  Session  in  another  folio 
Manascript  like  this,  but  of  6  quaires,  and  marked  with  the  letter  and  figure  A.  13;  which  be- 
gins with  November  168d>  and  the  following  moneths  of  that  Winter  Session;  which  I  began 
ther«  because  the  remaining  leives  of  this  book  would  not  haTe  been  able  to  contain  that  whoUe 
Winter^s  Decisions,  it  not  being  fit  to  divide  it  in  two  books :  And  which  volume  ^the  Author 
has  aflerwsrds  added^  carries  on  the  Decisions  to  the  Revolution  in  November  1688,  by  the 
space  of  5  years.  ^* 
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